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from President William J. Clinton (10/4/93) 

Hearing: EPA Withholding Of Superfund Files (12/5& 14/82) 
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Cover Page Only, Serial No. 97-192 
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Letter: (2/18/94) Webster Hubbell to Chinn. John Dingell 
Attachments: 

• Attachment B 
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Attachments: 
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Congressional Record (3/22/94): H1809-H1814 
Letter: (5/11/94) James A. Leach to James Barker 
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Rules Of The House Of Representatives (1/5/93) 

Legislative Calendar, US House of Representatives, Committee on Banking, Finance and 

Urban Affairs (103rd Congress - 12/31/93 Cover 

Attachment: 

• Rules 

H. Res. 437 (5/24/94) 

Newspaper Clipping: The Washington Times (5/27/94) "Parties see July start of hearings" 
Attachments: 

• Newspaper Clipping: The Washington Post (5/27/94) "Phase 1 of Whitewater Probe 
Near End" 

• Newspaper Clipping: The Washington Times (5/26/94) "GOP senators harden stand 
on Whitewater" 

• Newspaper Clipping: The Washington Times (5/25/94) "GOP moves to force 

hearings" 

Excerpt: Standing Rules of the Senate Rule XXV 

Legislative History, Government Information-Public Access: House Report No. 1497 

Federal Public Records Law (part 1) Hearings Before A Subcommittee Of The Committee 
Of Government Operations on H.R. 5012, et al, Bills to amend Sec. 161 of the revised 
statutes with respect to the authority of federal officers and agencies to withhold 
information and limit the availability of records (3/30,31, 4/l,2and5, 1965) Cover and Pages 
22-23 

Letter: (4/6/90) Henry B. Gonzalez to T. Timothy Ryan, Director, OTS 
Letter: (3/8/90) Henry B. Gonzalez to Salvatore R. Martoche, Director, OTS 
Letter: (3/12/90) Henry B. Gonzalez to L. William Seidman 

Subpena Duces Tecum (8/9/91) to Office of Thrift Supervision to Provide Items Identified 
on Attached Schedule to Committee on Banking, Finance and Urban Affairs, House of 
Representatives (signed by Henry B. Gonzalez, Chairman) 

Attachments: 

• Subpoena Certificate of Service with Signatures of Server and Servee (accepting) 

• Attachment to Subpoena dated August 9, 1991 to the Office of Thrift Supervision 
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Hearing: Deposit Insurance Reform (Ser. No. 102-10) (2/27/91) Before The Committee On 
Banking, Finance and Urban Affairs, US House of Representatives - Cover Sheet 
Attachment: 

o Hearing: Deposit Insurance Reform (Serial No. 101-78) (2/21/90) Before The 

Committee on Banking, Finance and Urban Affairs - Cover and Page 2 
• Hearings: Deposit Insurance Reform (Serial No. 101-169) (9/13, 19, 25 and 26, 1990) 

Letter: (3/22/91) L. William Seidman to Hon. Chalmers P. Wylie 

Letter: (9/19/89) Henry B. Gonzalez to Hon. J. Danny Wall 
Attachment: 

Preliminary Document Request List - FHLBB/OTS 

Letter: (4/1/91) Timothy Ryan, OTS, to the Honorable Frank Riggs 

Letter: (7/18/91) Timothy Ryan to The Hon. Frank Riggs 

Letter: (4/6/92) Chalmers P. Wylie to Timothy Ryan 

Letter: (5/29/92) Henry B. Gonzalez to Timothy Ryan 

Letter: (6/2/92) Timothy Ryan to Chalmers P. Wylie 

Letter: (6/8/92) Timothy Ryan to Henry B. Gonzalez 
Attachment: 

ORDER NO. 92-230, by Timothy Ryan, Director of the Office of Thrift Supervision 

Letter: (7/13/93) Peter E. Knight to Frank McCloskey, Chmn., Subcmte. on Civil Service, 
Cmte. on Post Office and Civil Service 
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v olume; 2 ; 

Letter: (6/13/94) Jesse R. Adams, m to Nancy-Mayer Whittington, Clerk, U.S. District 
Court, D.C. 

Attachments: 

• Joint Statement of Facts 

• Joint Motion For Extension Of Time 

• Order that parties (RTC & OTS) file joint statement of facts by 6/13/94 

Letter: (6/20/94) Jackson R. Shannon m to Nancy Mayer- Whittington 
Attachments: 

• Plaintiffs Memorandum In Further Support Of His Motion For Summary, Judgment, 
And In Opposition To Defendants* Cross-Motion For Summary Judgment 

Supplemental Declaration Of Joseph L. Seidel in re: James A. Leach v. RTC & OTS 
(6/19/94) 

Notice Of Charges And Hearing And Notice Of Intention To Remove And Prohibit, And 
To Direct Restitution, And Notice Of Intention To Remove And Prohibit, And To Direct 
Restitution, And Notice Of Assessment Of Civil Money Penalty in re: Thomas Spiegel, 
Columbia S&LA, USA before OTS, Dept, of Treasury (7/5/90) (Order #90-1346) 

Amended Notice Of Changes And Hearing And Notice of Intention To Remove And 
Prohibit, And To Direct Restitution, And Notice Of Assessment Of Civil Money Penalty in 
re: Thomas Spiegel (9/4/90) (Order No. 90-1619) 

First Amended Complaint & Plaintiffs Demand Trial By Jury: in re: Columbia S&LA, 
Liberty Service Corp., etal v. Michael R. Milken, etal in US District Court, Central District 
of California (Case No. CV 90-6656-SVW) (Sept. ?, ????) - Excerpts Only (Cover, Pages 
2, 17-18) 

Lexis/Nexis:(l/26/91) Headline: "Columbia S&LA Seized; Cost May Top $1.5 Billion; 
Thrifts: The Takeover Comes As Regulators Reject Two Bids For The Firm’s Huge Junk 
Bond Portfolio" 

Lexis/Nexis: (2/28/91) Business Section, Headline: "Newport Executive, Former Columbia 
VP Indicted; S&L Fraud: Changes Are Handed Down On The Same Day That Thrift 
Regulators Act To Force The Two And Another Former Parker North American Officer 
To Pay $25 Million In Restitution" 

Hearing: Investigation Of Lincoln Savings & Loan Association (Part 2, Oct. 26, 1989) 
(Serial No. 101-59) Before The Committee On Banking, Finance And Urban Affairs, House 
Of Representatives - Cover & Excerpts 
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Homefed Joint Venture Outline (Trabuco Oaks) (1/4/89) 

Homefed Joint Venture Outline (Wintercrest Village) (5/7/87) 

Attachment: 

Statement by M. Danny Wall 

Hearings: Investigation Of Lincoln Savings & Loan Association (Part 3: October 31 and 
November 7, 1989) (Serial No. 101-59) Before The Committee On Banking, Finance And 
Urban Affairs, US House Of Representatives 
Attachment: 

Order To Cease And Desist (California Financial Code 8200) in re: Lincoln Savings & Loan 
Association And American Continental Corporation Before The Department Of Savings & Loans 

Hearings: Investigation Of Lincoln Savings & Loan Association (Part 1) (Serial No. 101-59) 
(Oct. 12 & 17, 1989) Before The Committee On Banking, Finance And Urban Affairs, US 
House Of Representatives 
Attachments: 

• Cover Sheet 

• Table Of Contents 

• Pages 17-18 Of Bound Hearing Book 

Hearing: Investigation Of Lincoln Savings & Loan Association (Part 4) (Serial No. 101-59: 
November 14, 1989) Before The Committee On Banking, Finance And Urban Affairs, US 
House Of Representatives 
Attachments: 

• Cover Sheet 

• Table Of Contents 

• Page 5 Of Bound Hearing Book 

Hearing: Lincoln Savings & Loan Association (March 6, 1990) (Serial No. 101-90) Before 
The Committee On Banking, Finance And Urban Affairs, US House Of Representatives 
Attachments: 

• Cover Sheet 

• Table Of Contents 

• Page 45 of Bound Hearing Book 

Lexis/Nexis Domestic News (March 2, 1990): Headline: State Agency Files Suit Against 

Keating, American Continental 

Attachments: 

• Pages 5 & 6 

Lexis/Nexis Regional News (December 21, 1989) (Arizona-Nevada) Headline: Reiner Names 
Lead Prosecutor In Lincoln Criminal Probe 
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Hearings: Silverado Banking, Savings & Loan Association (Fart 1) (Serial No. 101-124: 
May 22 and 23, 1990) before the Committee on Banking, Finance And Urban Affairs, US 
House of Representatives 
Attachments: 
o Cover Page 

• Table Of Contents 

o Statement of Brian C. McConnally, District Counsel, OTS, Topeka 

• Statement of Stephen P. Hershowitz, Deputy Director Of Enforcement, OTS 

Hearings: Silverado Banking, Savings & Loan Association (Part 1) (Serial No. 101-124) 
(May 22 and 23, 1990) 

Attachments: 
o Cover Page 

• Table Of Contents 

o Statement of Harris Weinstein, Chief Counsel, OTS 

o Excerpts From Pages 85 - 86 of Bound Hearing Book 

Hearings: Silverado Banking, Savings And Loan Association (Part 1) (Serial No. 101-124: 
May 22 and 23, 1990) before the Committee On Banking, Finance And Urban Affairs, 
House Of Representatives 
Attachments: 

• Cover Page 

• Table of Contents 

• OTS News Release: (1/10/90) "Former Silverado Execs Agree To Consent Order" 

Office Of Thrift Supervision Criminal Referral Form (OTS Form 366-Section A): CenTrust 
Bank (7/27/88) 

Attachments: 

• Section B, OTS Criminal Referral Form For Suspected Criminal Activity Involving 
Probable Losses of $10,000 or greater 

• Section A, OTS Criminal Referral Form - CenTrust - Various Dates of Suspected 
Violation (Docket #02745) 

• Section A, OTS Criminal Referral Form - CenTrust - Suspected Violation 11/17/89 

• Section B - OTS Criminal Referral Form, CenTnist - Chronological And Complete 
Account of Alleged Violations 

o Federal Home Loan Bank Board Criminal Referral Form (FHLBB Form 366) - Section 
A (October 25/26, 1989) (Docket #02745) 

• Federal Home Loan Bank Board Criminal Referral Form (FHLBB Form 366) - Section 
B (October 25/26, 1989) 

• OTS Criminal Referral Form: Section A - CenTrust - (For Alleged Violations 8/22/86, 
l/6/87a, l/6/87b, 4/27/87) 

• OTS Criminal Referral Form: Section B - CenTrust - Chronological & Complete 
Accounting, 8/26/86-4/27/87) 

• Federal Home Loan Bank Board Criminal Referral Form - Section A - CenTrust (Alleged 
Violations 6/10/88-5/22/89) 
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• Federal Home Loan Bank Board Criminal Referral Form - Section B - CenTrust (Alleged 
Violations 6/10/88-5/22/89) 

• OTS Criminal Referral Form - Section A - CenTrust (Suspected Violations, 1983-1989) 

• OTS Criminal Referral Form - Section B - CenTrust (Suspected Violations, 1983-1989) 

• OTS Criminal Referral Form - Section A - CenTrust (Suspected Violations, Various 
Dates) 

• OTS Criminal Referral Form - Section B - CenTrust (Suspected Violations, Various 
Dates) 

• OTS Criminal Referral Form - Section A - CenTrust (Suspected Violations, March 31, 
1989) 

• OTS Criminal Referral Form - Section B - CenTrust (Suspected Violations, March 31, 
1989) 

• OTS Criminal Referral Form - Section A - CenTrust (Suspected Violations, Various 
Dates) 

• OTS Criminal Referral Form - Section B - CenTrust (Suspected Violations, Various 
Dates) 

• Letter: (1 1/21/89) First Page, No Signature Page - OTS to David Paul, Chmn & CEO, 
CenTrust 

• Newspaper Article: (6/20/90) The Washington Post "New Accusations Against 

CenTrust’s Ex-Chief 

Hearing: CenTrust Bank, State Savings Bank (3/26/90) 

Attachments: 

• Cover Page 

• Table of Contents 

• Pages 7, 8, 31, 38 of Bound Hearing Book 

• Supervisory History Of CenTrust Bank, A State Savings Bank 

Lexis/Nexis (November 19, 1990) Headline: ”RTC Seeking S300MM in CenTrust Failure” 

Lexis/Nexis (October 23, 1990) Business Section, Headline: ”$31 Million Sought From 

CenTrust’s Ex-Chief; S&LS; Regulations Act To Recover Funds They Say David Paul 

Misused At The Failed Miami Thrift. They Denounce His ’Insatiable Vanity And Greed.’” 

News Release: Office Of Thrift Supervision: "OTS Issues Temporary Cease And Desist 

Order Against CenTrust” (12/8/89) 

Attachments: 

• Cease And Desist Order Fact Sheet (12/8/89) 

• Notice Of Charges And Hearing In Re: CenTrust Bank (OTS Resolution No. ERC-89- 

149) (12/8/89) USA before the Office of Thrift Supervision 

• Temporary Order To Cease And Desist In Re: CenTrust Bank (Resolution No. 89-149) 
(12/8/89) USA before the Office of Thrift Supervision 

• Letter: Rosemary Stewart, Director of Enforcement and Secretary, Enforcement Review 
Committee, to CenTrust Board of Directors (12/8/89) 

• Statement by OTS Enforcement Review Committee (12/8/89) (No. ERC-89-149) 
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Federal Home Loan Bank Board Criminal Referral Form - CenTrust: Section A (Suspected 
Violation Oct. 25/26, 1989) 

Attachments: 

• Federal Home Loan Bank Board Criminal Referral Form: Section B 

• OTS Criminal Referral Form - CenTrust: Section A (Suspected Violation Dates: Various) 

• OTS Criminal Referral Form: Section B (Suspected Violation Dates: Various) 

• OTS Criminal Referral Form - CenTrust: Section A (Suspected Violation: 11/17/89) 

• OTS Criminal Referral Form: Section B (Suspected Violation: 11/17/89) 

• OTS Criminal Referral Form - CenTrust: Section A (Suspected Violation: 3/31/89) 

• OTS Criminal Referral Form - CenTrust: Section B (Suspected Violation: 3/31/89) 

• OTS Criminal Referral Form - CenTrust: Section A (Suspected Violation: 8/22/86, 
l/6/87a, l/6/87b, 4/27/87) 

• OTS C riminal Referral Form - CenTrust: Section B (Suspected Violation: 8/22/86, 
l/6/87a, l/6/87b, 4/27/87) 

• OTS Criminal Referral Form - CenTrust: Section A (Suspected Violation: 7/27/88) 

• OTS Criminal Referral Form - CenTrust: Section B (Suspected Violation: 7/27/88) 

• OTS Criminal Referral Form - CenTrust: Section A (Suspected Violations: 1983 to 1989) 

• OTS Criminal Referral Form - CenTrust: Section B (Suspected Violations: 1983 to 1989) 

• OTS Criminal Referral - CenTrust: Section A (Suspected Violations: Various) 

• OTS Criminal Referral - CenTrust: Section B (Suspected Violations: Various) 

• Federal Home Loan Bank Board Criminal Referral Form - CenTrust: Section A 
(Suspected Violations: 6/10/88 thru 5/22/89) 

• Federal Home Loan Bank Board Criminal Referral Form - CenTrust: Section B 
(Suspected Violations: 6/10/89 thru 5/22/89) 

• OTS Criminal Referral Form - CenTrust: Section A (Suspected Violations: Various) 

• OTS Criminal Referral Form - CenTrust: Section B (Suspected Violations: Various) 

Letter: (8/9/93) James A. Leach to Jonathan L. Fiechter 
Attachment: 

• List of Questions: Financial Derivatives Project 
Letter: (8/4/93) Jonathan L. Fiechter to James A. Leach 

Newspaper Article (6/16/94): The Washington Post "House Banking Committee To Hold 
Limited Whitewater Hearings" 

Appeal From The US District Court For The District Of Columbia In Re: No. 92-7112, 
Hon. Thomas J. Billey, Jr., et al v Sharon Pratt Kelly, et al (Argued 11/9/93, Decided 
5/20/94) 

US House of Representatives News Release: "House Hearings On ’Whitewater’" (6/15/94) 
Attachments: 

• Federal Information Systems Corporation/Federal News Service (3/22/94) re: Thomas 
Foley/Robert Michel News Conference re: Whitewater 

• Certificate Of Service (6/20/94) 
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Letter: (6/27/M) Jesse R. Adams, III to Nancy Mayer- Whittington (6/27/94) 
Attachments ; 

• Defendants* Unopposed Motion For Leave To File Joint Reply In Excess Of Page Limit 
(Civ. No. 94-1033) in re: James A. Leach v. RTC and OTS (6/27/94) 

• Certificate Of Service (6/27/94) 

• Order (Civ. No. 94-1033 CRR) in re: James A. Leach v. RTC and OTS 

• Defendants* Reply In Support Of Motion To Dismiss, Or For Summary Judgment (Civ. 
No. 94-1033 CRR) in re: James A. Leach v. RTC & OTS (6/27/94) 

• Certificate of Service (6/27/94) 

Congressional Record (6/9/94) 

Attachments: 

• Cover Page 

• Page S6674 

US House of Representatives News Release (6/15/94): "House Hearings On ’Whitewater’" 

Lexis/Nexis (5/12/94) Headline: "Leach Files Lawsuit Over Right To Files" 

Congressional Record (6/14/94) 

Attachments: 

• Cover Page 

• Page S6819 

Congressional Record (6/9/94) 

Attachments: 

• Cover Page 

• Page S6680 

Lexis/Nexis (6/17/94) Headline: "Washington Talk; Play It Again, Congress. This Time, 
Whitewater" 

Lexis/Nexis (5/31/94) Headline: "Whitewater Sequel; Hearings Loom On Issue Clintons 
Would Like To Kill" 

Newspaper Article (6/22/94) The Washington Post. "Dole Warns Democrats On 
Whitewater." 


Congressional Record (6/21/94) 

Attachments: 

• Cover Page 

• Page S7236 

Newspaper Article (6/21/94) American Banker "Gonzalez Seeks To Shape Whitewater 
Hearings" 
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Letter: (6/17/94) Henry B. Gonzalez to Thomas Foley 

U.S. Department of Justice: FOIA Update (Winter 1964) "Congressional Access Under 
FOIA" 

Defendants’ Supplemental Brief Regarding Recent Developments in re: James A. Leach v 
RTC & OTS (Civ. No. 94-1033 CRR) 

Attachments: 

• Certificate of Service 

Newspaper Article: (7/6/94) The Washington Times "Whitewater Probe By Hill Bank 
Panel To Call Top Officials" 

Attachments: 

• Newspaper Article: (6/30/94) The Washington Times "Leach Criticizes Narrowed 
Hearings" 

• Newspaper Article: (6/28/94) The Washington Post "House Banking Panel Sets 
Whitewater Hearing Date" 

• Newspaper Article: (6/30/94) The Washington Times "House Panel Invites Fiske To 
Testify" 

Letter: (7/7/94) Henry B. Gonzalez to John E. Ryan 

Letter: (7/7/94) Henry B. Gonzalez to Jonathan Flechter 

Letter: (6/22/94) Alfonse M. D’ Amato and Donald W. Riegle, Jr. to Jack Ryan 

U.S. House of Representatives News Release: (6/15/94) "House Hearings On ’Whitewater’" 

Congressional Record (3/22/94) - House: Page H1809 

Letter: (7/1/94) Henry B. Gonzalez to Robert B. Fiske, Jr 
Attachments: 

o Potential Witness List for Whitewater Hearings 

Letter via Facsimile and Regular Mail: (7/7/94) Robert E. Fiske, Jr. to Henry B. Gonzalez 
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VOL U M ES; 

Plaintiffs Response Re: Recent Developments 

Letter: (7/11/94) Jackson R. Sharman m to Nancy Mayer- Whittington 

Attachments: 

• Plaintiffs Response To Defendants' Supplemental Brief Regarding Recent Developments, 
(Civ. No. 94-1033 CRR), James A. Leach v RTC & OTS (7/11/94) 

• Letter: (6/17/94) Henry B. Gonzalez to Thomas Foley 

• Certificate of Service (7/11/94) 

• Cover Sheet: Plaintiff’s Exhibit Oral Argument 

• Plaintiffs Exhibit For Oral Argument (Civ. No. 94-1033 CRR) in re: James A. Leach 
v. RTC & OTS (7/14/94) 

• Joint Statement Of Facts (Civ. No. 94-1033 CRR) in re: James A. Leach v. RTC & OTS 
(6/13/94) 

• USCS 551, n 68 (US Code): AGENCIES GENERALLY & ADMINISTRATIVE 

PROCEDURE USCS 552: "Public Information; Agency Rules, Opinions, Orders, 

Records, And Proceedings" 

• 5 USCS 704 JUDICIAL REVIEW: "Actions Renewable" 

• 5 USCS 705, n28 JUDICIAL REVIEW: "Scope Of Review" 

• 5 USCS 706, JUDICIAL REVIEW: "History; Ancillary Laws and Directives" and 

"Cross References" 

• Letter: (5/2/94) James Barker to James A. Leach re: FOIA Appeal No. RTC-94-A014 

• Investigations Contemporaneous With Ranking Minority Member Request For Documents 
Concerning Failed Savings And Loans - Table 

• Enrolled Bill S. 24 Text - An Act 

• 28 & 591, Department Of Justice, & 592: Preliminary Investigation And Application 
For Appointment Of An Independent Counsel, Historical & Statutory Notes 

• Plaintiffs Supplemental Brief 

• Letter: (7/15/94) Bobby R. Burchfield to Nancy Mayer-Whitdngton 

• Letter: (7/15/94) Bobby R. Burchfield to Charles Richey 

• Plaintiffs Supplemental Memorandum With Regard To Parallel Criminal And Civil 
Proceedings (7/15/94) in re: James A. Leach v RTC & OTS 

• Letter: (7/18/94) Jackson R. Sharman m to Nancy Mayer-Whitdngton 

• Plaintiffs Notice Of Corrections To Supplemental Memorandum (7/18/94) 

• Certificate of Service (7/18/94) 

• Defendant’s Supplemental Brief Cover Page 

• Letter: (7/18/94) Jesse R. Adams, m to Nancy Mayer- Whittington 

• Defendants’ Supplemental Brief Regarding Parallel Civil And Criminal Proceedings 
(7/18/94) (Civ. No. 94-1033 CRR) in re: James A. Leach v. RTC & OTS 

• List Of Exhibits 

• Letter: (3/7/94) Robert Fiske, Jr. to Henry B. Gonzalez and James A. Leach 

• Exhibit B; Congressional Record (6/9/94) - Senate : S6674 

• Exhibit C: Congressional Record (3/22/94) - House : H1809 
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• Exhibit D: US House of Representatives News Release (6/15/94) re: "House Hearings 
On ’Whitewater’" 

• Exhibit A: Letter: (7/19/94) Bobby R. Burchfield to Charles Richey 

• Letter: (7/19/94) Bobby R. Burchfield to Nancy Mayer- Whittington 

• Plaintiffs Motion To Strike Unauthorized Filing in re: Leach v RTC & OTS 

• Newspaper Article: (5/17/94) The Washington Post "First Phase of Whitewater 
Investigation Is Near End, Fiske Tells White House" 

• Certificate of Service (7/19/94) 

• Order (striking Defendants’ Supplemental Brief Regarding Parallel Civil and Criminal 
Proceedings filed 7/18/94): James A. Leach v RTC & OTS 

• Letter: (7/19/94) Jesse R. Adams, HI to Nancy Mayer-Whittington 

• Defendants* Response To Plaintiffs Motion To Strike (7/19/94) 

• Certificate of Service (7/19/94) 

• Republican Amicus Brief - Cover Page 

• Brief Of The Republican Leadership Of The US House of Representatives, The Ranking 
Minority Members of Certain Committees Of The US House of Representatives, and the 
Republican Members of the Committee on Banking, Finance and Urban Affairs as Amici 
Curiae In Support Of Plaintiffs Motion For Summary Judgment (6/20/94) in re: Leach 
v RTC & OTS 

• Defendants’ Response To Amicus - Cover Page 

• Defendants’ Response To Brief Of ^Amici Curiae in re: Leach v. RTC & OTS (7/5/94) 

• Letter: (6/27/94) Henry B. Gonzalez to Stephen Katsanos 

• Exhibit B:Newspaper Article: (6/28/94) The Washington Post "House Banking Panel 

Sets Whitewater Hearing Date" 

• Exhibit C:Newspaper Article: (6/28/94) The Washington Times "House Panel Invites 

Fiske To Testify" 

• Exhibit D: Congressional Record (2/5/92) - H343 

• Exhibit E: Rules of the House of Representatives (1/5/93) - Page 19 

• Exhibit F: Memorandum (1/14/93) to James A. Leach From Minority Staff re: Rights 
of a Ranking Minority Member for Access to Agency Records 

• Exhibit G: Lexis/Nexis Major Leader Special Transcript (6/30/94) Headline: "Press 
Conference With Jim Leach Re: Whitewater, June 30, 1994" 

• Exhibit H: Newspaper Clipping: The Washington Times (6/30/94) "Leach Criticizes 
Narrowed Hearings" 


Memorandum Opinion Of Charles R. Richey, United States District Judge (Filed 8/18/94) 
(Civil No. 94-1033(CRR)) in re: James A. Leach, Plaintiff, v. Resolution Trust Corporation 
and Office of Thrift Supervision, Defendants 
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Covington & Burling 

1201 PENNSYLVANIA AVENUE. N W 
P O BOX 7566 

WASHINGTON. D C 20044-7566 
12021 662-6000 

JACKSON R. SHARMAN III 

OiRCer S'AI humic* 

'1 04 i M4-5IG4 


May 11, 1994 


rcLcr*x .ton eu-uti 
TCLCX ICOVL.NO WImi 

CABlC COVLINO 


-CCS** c.o -c.tc 


’C-CM-O.C 0 -MM 
•t.crv 37-4M JC' 


** MSuC Kl *»'| 
HulMJ 040 K^um 
'C.C—O-t Mt 11MIO 


BY HAND DELIVERY 

Nancy Mayer-Whittington 
Clerk 

United States District Court 
for the District of Columbia 
3rd and Constitution Avenue, N.W. 
Washington, D.C. 20001 


Re: 

James A Leach v. Resolution Trust Corporation 
and Office of Thrift Suoervision 

Dear Ms. Mayer-Whittington: 

Transmitted herewith for filing are the original and two copies of the 

following: 

(i) 

Complaint in the referenced action; 

(2) 

Emergency Motion For Expedited Briefing Schedule To 
Resolve Summary Judgment Motion; 

(3) 

Civil cover sheet; 

(4) 

Summons in a civil action. Please execute the summons and 
return it to the messenger who is filing these papers; 

(«) 

Entry of Appearance form; 

(6) 

Certificate of Service. 


1958 



8786 


COVINGTON & BURLING 


Nancy Mayer -Whittington 
May 11. 1994 
Page 2 


Please date-stamp one photocopy of these documents and return 
the date-stamped copies to me in the self-addressed stamped envelope enclosed 
herewith. 



Enclosures 


1959 



8787 


HMll MMCMOfVOMQUM 
J0m4 u*t C l.« « Tg K 


SIS.IMU Mi**** 

IW W wwn, mm r jm 

swjsasiss^ 

VOtUBU 

u»«» wmmttumt 

MW»l *•*> IKMM 

laom^uMO cautow 

• M WHPT. VMCeOMM 



U S. HOUSE OF REPRESENTATIVES 

GOMMirm ON BANKING PiNAMCfl AN0 URBAN Af*URS 
ONI NMKOm tNMO OONMM 
Hit RAYBURN NOUtt OmCC RUtUMNO 
WASHtMSTON. DO id IB »0> 0 


May 11, 1994 



? 


James Barker, Baqulra 
Acting Deputy General Counsel 
Resolution Trust Corporation 
901 Seventeenth Strott, N.W. 

Washington, D.C. 00434 

Dear Mr. Barken 

Z have reviewed your letter dated Nay 2, 1994, rejecting my appeal 
from the Resolution Trust Corporation's denial of my request 
pursuant to the Freedom of Information Act for documents pertaining 
to Madison Guaranty Savings A Loan Association ("Madison 
Guaranty") With reluctance I have concluded that I am left with 
no option except to authorise my attorneys to initiate litigation 
against both the RTC and the Office of Thrift Supervision (OTS) in 
an effort to obtain documents patently relevant to committee 
oversight. For your convenience, a copy of the complaint Is 
attached. 

My decision to pursue litigation was not made lightly. As the 
Ranking Member ef tha Committae on Banking, Finance and Drbsn 
Affairs ("the committee") , Z am obligated under the Constitution, 
federal banking laws including tha Financial Institutions Reform, 
Recovtry and Enforcement Act of 1989 ("FIRRBA") , and Mouse rules to 
ovsrsss tbs actions of the RTC end OT6, and to aaseae 
implementation of FIRRSA. Clearly encompeseed within this 
oversight responsibility is a duty to investigate allegations of 
wrongdoing at failad thrift Institutions, such ea Madison Guaranty. 
Zn view of recant commlttaa investigations of such institutions me 
Lincoln Savings and Loan Association of Irvine, California; 
Silverado Savings and Loan Association of Denver, Colorado; 
Centrust Savings and Loan Association of Miami, Florida; and 
Columbia Savings and Loan Association of Beverly Rills, California, 
which also undsrwent concomitant uustlce Department y«eb»e, aha RPC 
and OTS surely would not seriously challenge this responsibility. 
Bare, it should be etressed that analogous documents relating to 
each and every one of tha institutions listed above have been made 
readily avallabla to the Banking Member of the C om m i t tees of 
jurisdiction. 
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James Barker, Esquire 
Page 2 

Nay 11 , 1994 


At issue is full disclosure, in this context, the question of 
partisanship deserves review. While 1 may have differed in 
judgment with given observations of individual members in various 
investigations, I have supported all Banking Committee oversight 
investigations of the SfcL Industry and, indeed, suggested a probe 
be initiated against an SSL Identified with a Republican Governor, 
Plfe Symington. It was accordingly, with dismay, that I read of my 
committee chairman's effort to bolster the Executive's position 
vis-a-vis congreaa in his instruction by letter of March 10, 1994, 
to both the RTC end OTS not to produce document! requested by me 
and in hit instructions by letter four days later thet regulators 
need not answer questions concerning the failure of Madison 
Guaranty at than scheduled BTC oversight hearings . Indeed, among 
the items being withheld --on facially tenuous "personal privacy" 
grounda — is correspondence between the RTC end Members of 
Congress . 

Xn our dispute the fundementel proposition thet I am advancing le 
simply that in relationship to the oversight role assigned to it 
under the rubric of the Constitution, Congreaa has authority to 
seek and reviaw documents of federal government ageneiee. Under 
prtcadant and dua to dacentralised practicalities, Congreaa has 
devolved this particular authority to Committeea which have 
jurisdiction over various federal agencies and federal programs. 

As the ranking Minority Member of the committee of jurisdiction 
over the agenoies responsible for regulation of savings and loan 
associations and diapoaal of assets of failed Institutions, X have 
a particular responsibility to tht Congress to overeee related 
Executive Branch policies and actions. 

With the seme political party in control of both Houses of congress 
aa wall as the Executive Branch, tht responsibility of the Ranking 
Member of e committee with oversight responaibilltiee for an 
Executive agency takes on enhanced dimeneiona. The Constitution 
did not envieege that a Member would be required to default on hia 
or her individual responsibilities simply because a political 
determination may be made by an Executive branch agency to withhold 
documents pertaining to m particularly embarrassing circumstance. 

Xn the pent several deeedee. Congress has let the public down by 
not vigorously overseeing lews and policies thet apply to the SSL 
industry. The ooetlinees of this failure to perform vigorous 
oversight is evidenced by the quarter trillion dollar bill the 
taxpayer has been forced to honor, e smell part of which relates to 
e failed institution in Arkansas, Madison Guaranty. The reason for 
this particular oversight investigation relates to the lessons that 
need to be learned, particularly ea they apply to the role of state 
governments in regulating etata- chartered, state- regulated 
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•Xamaa Barter* Esquire 

Paga 3 

May 11, 1994 

institutions in the backdrop of a federalist* deposit inauranca 
program. 

Zn this diaputa about mho ia entitled to apeak for Con greet in tha 
context of Congress' right and obligation under Article I of the 
Constitution to conduct oversight of the Executive branch, Chairman 
Gonzalez' letters contained an implicit and unprecedented 
philosophical assertion that not only does a chairman have the 
exclusive right to obtain oversight documents from the Executive 
branch, but the right to deny such documentation to other Members 
end the right even to deny inquiries about iasuae clearly germane 
to the subject of hearings. 

An RTC overeight bearing wa a scheduled under requirement of lew, 
Section 21A(Jc) (4) of the Federal Home Loan Bank Act (12 0.3. C. 
11441s (k) (€) } , and there is no provision in that law for exceptions 
to Congressional oversight that relate to e single state and ite 
institution!. The 0.S. congress wrocs a law applicable to all SO 
states, not 49, end the oversight of our laws appllas throughout 
this country. Just ae in America no individual ia above the law, 
no state is beyond its reach. Just as no individual is aatitlad to 
violate the lew out of Ignorance of it, no person, even the 
chairman of a congressional Commit tsa, la antitied after the fact 
to be sole Interpreter of a law's meaning or serve as a censor of 
another Member's inquiries. 

The precedent of the Banking Commlttae is claar with respect to tha 
rslevanos of specific questions on specific institutions . On 
numerous occasions at past RTC oversight hearings, questions 
relatad to individual institutions have been asked by Committee 
Members, including the Chairman, and answers* by witnesses. Zn 
fact, tha Committee's invitation letter of March 3, 1994, to 
Treaaury Secretary Benteen for purposes of the then schedule* ETC 
overaioht hearing, sought testimony and documents related to a 
specif Ic institution, Komefed Savings. Of relevance also is the 
following statement of Senator Don Rlagle, the Chairman of the 
8enate Banking Committee; 

So we have had now over the years since 1999, a very long 
series of regular oversight hearings where we call in the 
officials responsible for implementing that law to find 
out exactly how it ia working and if there ia a need to 
ohenge any particular part of it. is it working the way 
it was designed to work? Have we corrected all the 
abuses? we were so concerned about that issue that, in 
fact, we built into that 1949 law a requirement that 
there has to be a hearing here in Congress every 6 months 
on how that cleanup effort is doing and hew that law is 
being implemented. Within tha text of that part of the 
lew we went so far as to say that any institutions that 
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James Barter, Baquira 

Page 4 

Nay 11, 1994 

failed in that time period, in the mid-1980'e, that if 
any Senator on the committee tented to come in and aek 
questions about that particular institution, that they 
had a right in law to do eo. We did not foresee the 
Madison case at that time, but it applies precisely to 
the Madison case end every other case out of that time 
period. ( gone, lac. S3153, March 17, 1994). 

Prooedurally, it should be noted that the Minority is currently 
engaged in one ef the most profound checks and balances 
phllosephleal engagements with the Bxacutive branch in the modem 
history of the Congress. This engagement carries far greater 
implications than any judgment relating to a particular 
embarrassment of a particular public official at a particular time 
because at issue is precedent ; whether in future circumstances the 
oversight capacities of Congress can be hamstrung if the Majority 
party of Congress is the same as that in control of the executive 
branch and chooses to refrain from its oversight obi iget ions in 
order not to embarrass ite party' e or leader's standings. 

Zt is precisely because the majority party in Congress has refused 
to uphold the law — i.i., has yet to bold statutorily required 
overeight hearings; has refused to respect the rules of the House - 
- i.e., the rights of the minority to call witnesses; and has 
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the Bxscutivs Branch that tha role of the minority le magnified. 
Just as in tolerant societies It is Important to bend over 
backwards to protect the righte of minorities, in a legislative 
environment it is imperative that najoritarian party blasaa not be 
allowed to run roughshod over minority party righte. 

in this context, your letter neglects to note what Senator Rlegle 
stressed in March on tha Senate floor: that tha RTC is required by 
statute to provide semi-annual reports to the Committee, indeed, 
within 30 days after submission of each sami- annual report by the 
RTC, the Thrift Depositor protection uverelght Boon! must appear 
before the Cemmittee for hearings. You have a statutory obligation 
to cooperate with bearings relating to the Wovember 1. 1993 eemi- 
annual report me well ae a statutory obligation to appear before 
the Committee within 30 days of the submission on April 39. 1994, 
of your most recent semi -annual report. FIRRRA sets forth eeven 
categories of 1uTuam«l1wm kUt the Ownaifkl Deescd must, address, 
including "progress ... in sailing assets* of resolved 
institutional "costs incurred by the (BTC) in • . . managing end 
selling assets" acquired by the BTC / estimates of income from 
ease te acquired by the BTC; assessment of potential sources of 
additional funds for the BTC; and estimates of the remaining 
exposure of the united States resulting from thrift institutions. 
Many of the documents being withheld by the BTC -- such aa 
investigatory files, banking records, contract information, bidder 
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James Barker, Esquire 
Page 5 

May 11 , 19*4 

information, and examination reports -- are direcely relevant to 
these statutory areas of inquiry. Xt is artificial and inaccurate 
for the RTC to assert that the statutory responsibilities of the 
Ranking Member of the committee of jurisdiction are so limited as 
to entitle said Member of congress no greater access to information 
than any other member of the public. The whole purpose of 
congressional oversight ie for Congress to detect and have access 
to material chat allows for detection of wrongdoing that would 
otherwise escape public attention. 

(that makes the RTC issue somewhat unique as far as the oversight 
responsibilities of Congress ie concerned le that semi-annual 
hearings are mandated by statute. Beyond the hearing issue, 
however, It should be stressed that Congressional oversight dose 
not relate exclusively to whether • Congressional Committee 
Chairman schedules a particular hearing on a particular matter at 
a particular time. While oversight often culminates in a hearing, 
frequently it does not. 

Congress has responsibility to oversee a myriad of programs for 
which time does not exist for close scrutiny. In addition, for 
reasons of lack of personal interest or lack of personal time or 
concern for political ramifications, a Chairman may not schedule 
hearings on a wide number of subjects. This does not mean that 
other Members of Congress, particularly those on the Committee of 
appropriate jurisdiction, should not reasonably expect cooperation 
from the Executive branch in carrying out their individual 
oversight responsibilities. 

Xn addition to obligations established under FXRRBA and the Federal 
Home Loan Bank Act, the Committee ' 0 role in oversight of the RTC 
and CIS is buttraeead by tha House Rules as modified under the 
legislative Reorganisation Act of 1970 Paragraph 2 of House Rule 
X providing for the Committee's "General Oversight 
Responsibilities" states: 

" (b) (!) Bach standing committee . . . shall review and 
study, on e continuing basis, the application, 
administration, execution, and effectiveness of tboee 
leva, or parte of laws, the subject matter of which ie 
within the jurisdiction of that committee end the 
organisation end operation of the Federal agencies and 
ant it lee having responsibilities in or for the 
Administration and execution thereof, in order to 
determine whether such lews end the programs thereunder 
are being implemented end carried out in accordance with 
the Intent of the congress end whether such programs 
should be continued, curtailed, or eliminated." 

Information requests and questions by Committee Members related to 


1964 



8792 


Jamas Barker, 2s quire 
Page 6 

May 11, 1594 

RTC and OTB operations are authorised under the Committee's general 
oversight authority. 

The purported confidentiality concerns asserted in your letter are 
contrivances. The BTC has, throughout its history, released this 
flame type of information -- financial records, examination reports, 
board minutes, and so forth -- tc Members of Congress and their 
staff a acting in thair official capacities during investigations of 
such thrifts as Lincoln, Silvtrado, Centrust, and Columbia. 
Madiaon Guaranty is both dsfunct and subject to extensive 
publicity; it is hard to imagine how release of the documents could 
damage it competitively or harm the reputation of any law-abiding 
officers or directors. Apart from the involvement with rtadieon 
Guaranty of certain present and former high-ranking members of this 
Administration, there would appear to be no justification for 
treating Madison Guaranty documents any differently from those of 
other failed thrifts. 

The purpooe of oversight is to expose information, aven if it may 
prove embarrassing to government poHey or government officials. 
To preclude disclosure is to employ closed society techniques and 
undercut fundamental tenets of American democracy. There are few 
mure effective antidotes to impropriety and abuse of power in a 
democracy than sunshine. 

in this context, the BTC's determination to thwart legitimate 
congressional oversight ia at odds with historical practice, the 
statutory mandata of FZBBSA, relevant case lav, and -• last but not 
least -- common senae prerequisites of open government in an open 
society. The sun must be allowed to ahina in. Otherwise, abusive 
actions that cannot be reviewed will Invite repetition. Shielding 
information to protect public officials from public accountability 
is not the American way. 

Slncarely, 

JanWVt. Leach 


Attachment 
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IN THE 

UNITED STATES DISTRICT COURT FOR 
THE DISTRICT OF COLUMBIA 


JAMES A LEACH 

U.6. House of Representatives 

Washington, D C. 2CS1S. 

In nit capacity at tha Ranking 
Minority Member of tha Committal 
on Banking, Finance and Urban 
Affair* of the United States Horn* 
of Representatives, 

Plaintiff. 

y. 

RESOLUTION TRUST CORPORATION 
16th S Pennsylvania Avenue. N.W. 
Washington, D C. 20220 

and 

OFFICE OF THRIFT SUPERVISION 
1700 0 Street, N.W. 

Washington, o.C. 20992 , 

Defendants. 


mefflu cm 

civ. No. 94 1033 


COMPLAINT FOR 
DECLARATORY AND 
INJUNCTIVE RELIEF 


MAY il«94 


NATURE Of ACTION 

1. TNb Is an action by the Ranking Minority Member of the 
Committee on Banking. Finance and Urban Affairs of tha United States House of 
Representatives ("the Commute*") to obtain documents from two government 
agencies, the Resolution Trust Corporation ("RTC") and the Office of Thrift 
Supervision ("OT$"), vrfthin the oversight respons Willies of the Commute*. Plaintiffs 
respanaMKy and authority to oversee Defendants derive* from the power of 
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C engraft to legislate as tat forth in Articlt 1 of tha United State* Consttution, from 
tha Rulat of tha United State* Houaa of Representatives, and from *tatuta*. Plaintiff 
a a Ramtlng Minority Mambor tervlng In a Congraa* controlled by tha tame party 
that control* tha Executive Branch. For that reason, Plaintiff* rtgoraut diecharga of 
hi* oversight retponubilHJes la particularly important to tha citizens' confidence in 
their governmental institution*. 

2. Tha documents at issue pertain to Madison Guaranty savings A 
Loan Association in Utda Rock. Arkansas ("Madfeon Guaranty*), which was plaoad in 
conservator* hip by federal regulatora In 1969 and resolved in ISM at a reported oost 
to United States taxpayers of approximately 1ST miflton. As with their supervision of 
othsr failed thrift ineatuiions - such as Unooln Savings and Loan Association of 
Irvine, Celifomia: BBua r sdo Savings and Loan A ss odetlon or Oanver, Colorado; 
Cantruat Savings and Loin A sso cia t ion of Miami, Florida; Columbia Saving* and 
Loan Association of Bivarty HRs, California; and others - Defendants' handling of 
Madison Guaranty has oome under he scrutiny of the Committee In the exercise of 
its ovartteM rooponelbiMas 

3. Units hose prior situations, in which Defendants honored 
requaete tor documents torn the Ranking Minority Mambor of the Committee. 
Defendants have Improperly asserted numerous grounds ter refusing to release to 
Plaintiff crfflMl documents ooneeming Madison Guaranty. On Information and belief. 
Defendants' decision to withhold thess document* was Influenced, at leset In part, 
by hetrueliens to suppreee tha documents communicated to Defendants by the 
Chairman of ths Committee on Marah to, 1994. Defe nd ants' oompMence Wh these 
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instruction* - in addition to being arbitrary, capricious, and contrary to law - has 
enabled one Member of Congress to prevent another Member from fulfilling his 
legislative and oversight duties. 

4. The enhanced responsibility of Plaintiff to oversee the work of 
Defendants is especially applicable in the case of Madison Guaranty. Madison 
Guaranty has been a central focus of press reports raising questions about illegal or 
unethical financial transactions during the mid- 1980s of Individuals who are now or 
recently have been senior Administration officials. Additional questions have been 
raised about communications within ths last ysar between certain senior 
Administration officials and Defendants' personnel charged with Investigating Madison 
Guaranty. These matters are squarely within the oversight responsibility of Plaintiff 
and the Committee. Defendants' rafosal to produce documents pertaining to Madison 
Guaranty despite at least eight written requests by Plaintiff threatens to undermine 
Plaintiffs ability to perform hie oversight responsibilities. 

5. In this action, Plaintiff seeks a declaration that Defen d ants' acts 
violate the Freedom of Information Act, 8 U.S.C. 1 552(b) ("FOIA"), the Administrative 
Procedure Act, S U.8.C. 1 706 f APA*); and foe Federal Homo Loan Bank Act as 
amended by the Financial Institutions Reform, Recovery, and Enforcement Act of 
1868, 12 U.8.C. $ 1441 ffi ggg» ("FiRREA"). In addition. Plaintiff seeks a mandatory 
injunction requiring immediete production to Plaintiff of the requested documents. 
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itlBiwtcnoN ahp vgwii 

6 This Court hit subject matter jurisdiction over true action 
purauant to the APA. 9 U.8.C. $ 702; FOIA. $ U.S.C. $ 982(a)(4)(B); the Federal 
Home Loan Bank Act aa amended by FIRRBA. 12 U.S.C. f I44la(ixi); and the 
federal quaatlon statute. 18 U.6.C. 1 1331. 

7. Vanue in this Court la founded upon 28 U.6 C. 1 1381(b) because 
both Defendants reside or may bo found In (Ml JudUal district, and a substantial part 
of the events giving rise to the claim oeeuned In this judkial district 

EIKDU 

9. Plaintiff ia the duly ele c ted Member or the United States House of 
Representatives from the First Congressional District of Iowa. At al pertinent times, 
Plaintiff has been the Ranking Minority Member rf the Committee. 

8. Defendant RTC la a corporation established by Act of Congress m 
the Federal Home loan Bank Act, se amended by Section 801 of FIRRfiA, 12 U.S C. 
$ 1441 a(b)(1)(A). De fendan t RTC la an 'agency of United State#' for a> purposes 
partinant to this action. 12 U.8.C. f 1441a(b)(1XB). 

10. Dofandant OTB was aatabHatwd pursuant to thoHomoownors' 

Lean .* 4 n e» less, a* hf rwwtien 301 ef FlfWSA> 12 U-8 C | innoe^e). aa 

an autonomous office within the Depa rtm e nt of the Treasury. 

11. Oatendant RTC H shaiBad with managing and resolving all oaaaa 
involving depositary institutions Insured by the Federal Savings S Loan Insurance 
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Corporation for which a conservator or receiver was or will be appointed between the 
dates of January i, 1080 and a date between January 1 1899 and July 1. 1995. 
Among those institutions Is Madison Guaranty, which was placed in conservatorship 
by federal regulators in March of 1989 and resolved by Defendant RTC in November 
1990. Defendant RTC has in Its possession, custody, or control nonpublie documents 
concerning Madison Guaranty. 

12. Defendant OTS is charged with providing for the examination, 
safe and sound operation, and regulation of savings associations. Madison Guaranty 
was one of the savings associations regulated by the Federal Home Loan Bank 
Board, the predeoaasor of Defendant OT3. Defendant OTB has in Its possession, 
custody, or control nonpublie documents concerning Madison Guaranty. 

18. As early as 1984, federal regulators noted severe problems 
with Madison Guaranty's management and financial condition, but Arkansas state 
regulators who then had supervisory authority over Madison Guaranty took no action. 
As a consequence, Madison continued He questionable practices, and grew from a 
$49 million institution in 1984 to a 8128 million Institution in 1988, with a 
consequential increase in exposure to United States taxpayers. On Information and 
belief, foe insolvency of Madison Guaranty has cost United States taxpayers 
approximately 887 mWon. 

14. A number of questions have been raised by state and federal 
regulatory authorities, the media, and Congress concerning the practices of James 
end Susan MoDougal, who controlled Madison Guaranty from 1980 to 1986. Add!* 
tional questions have been raised concerning the propriety of oertaln extensions of 
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credit to pereon* cJoMty afllRsttd with Madlaon Guaranty or its •ubikHifin; diwiiofl 
of fund* from Madison Guaranty fbr poMtiooi and other illegal purpoees; regulatory 
daiaya in closing Madlaon Guaranty; potantlai conflicts of Intaraat In the 
rapraiantation of too Pedarai Oapoait (nauranea Corporation and Defendant PTC by 
tfta Rom Law Firm in a art against Madlaon Guaranty*! aooountaota, Fraat A 
Company; potential abuaiv# practleaa by Madlaon Guaranty's aotvica corporation, 
Madiaon Financial Corporation: and othar matter* of Intaraat to Plaintiff and the 

woninTRiMi 



16. PtaMiira rasponsMly and authority to evaraao Oafendanta 
derive* from tha powar of Congress to tagialato hi Artielt I of tha Conatltuilon, too 


Act of 1670 fLRA "), and tha Fadaral Homo Loan Bank Ad, at amandad by PIRREA. 
18. Rufe X(2KbK1) of too United States Houaa of Raprawntathrea 


providae that 

"Each atandbig oommitMa . . . shall review end etudy, on 

DWIf BIV 

execution, and affectfraneas of tooaa lawa, or pafta of 
tows. tha subject mattor of which ia within tha lurladletien 
of that oommNtoa and tha organiation and oparatton oftoa 
Fadtfll Agandoa and antWa a having reaponefeWiias in or 
ter too a dmlnfetr a tion and aaacutton totraof, to ordor to 
datar ml na whotoar aueh leva end to# program# thare u nde r 
ere being impiama n tod end carried out in eoeerdanoe with 
to# intent of too Congreae end whether such programs 
should ba congnuad. euitoltad ar oftninatod. tnaddttton, 
each such oommlttoe ahal review and etudy any eondMona 
or dt&immmm n Wi Mkali tfn Montfa of 

daakabSty of anaedng now ar additional laglaiatton within 
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the jurisdiction of that committee (whether or not any bill or 
resolution has been introduced with respect thereto), and 
•haN on a continuing basis undertake future research and 
forecasting on matters within the jurisdiction of that 
committee.” 

House Rule X(2)(b)(1) implements the statutory mandate of the LRA, 2 U.S.C. 

§ i90d. 

17. Section 21A(k)(4) and (5) of the Federal Home Loan Bank Act, 
as amended by FIRREA, 12 U.S.C. $ 1441a(kM4). (8), requires Defendant RTC to 
submit annual and aemi-annual raparts to Congrats. In addition. Section 21A(k)(S) Of 
the Federal Home Loan Bank Act. as amended by FIRREA, 12 U.8.C. 9 I44ia(k)(tt), 
directs that, not later than thirty (30) days after submiuion of each aemi-annual 
report, the Thrift Depositor Protection Oversight Board ("the Oversight Beerd"), which 
has supervisory authority over Defendant RTC, "shall appaar before the Committee 
on Banking. Finance and Urban Affaire of the House of Representatives” for the 
purpose of reporting on cases involving institutions within Defendant RTC 'a 
jurisdiction, salts of assets of such institutions, potential sourest of additional hinds 
that might be recovered lor the Defendant RTC, the remaining exposure to the United 
states Government from such institutions, and other mitten. 

18. The Oversight Board and Defendant RTC submitted their two 
most recent semi-annual reports to tho Committee on November 3, 1983 and April 
29, 1984. The Oversight Board was statutorily required to appear before the 
Committee no later then Deoamber 3, 1893 with regard to its November report. 
Although the oversight hearing required by Section 2lA(kXe) was originally scheduled 
for March 24, 1894. tt was abruptly poatponad indefinitely. The Oversight Board is 
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statutorily required to appear before tha Committee no latar than May 29, 1BB4 with 
mgard to its April report. On Information and belief, lha Oornmitiaa and Defendant* 
wiH discharge thair legal raiponaibintiai and hold a hearing by May 31. IBM on lha 
AprK 29. 1994 semi-annual report, and perhaps tha November 3, 1993 semi-annual 
report as well. 

19. The Committee has oversight responsibilities for Defendant OTS 
pursuant to House Rulee X end XI, and beceuae tha Director of Defendant OTS la e 
statutory member of dm Overnight Board. 12 U.3.C. 1 1441a(aX3XA)(Ki). 

20. On Merab 17, 1994, Senator Donald Slagle of Michigan, Chair- 
man of tha United Mates Senate Committee on Banking, Housing end Urban Affaire, 
which has oversight responsibility over Defendants and which ie charged with 
I mplementing the mandatory heartnge of fie Federal Home Loan Bank Act, at 
emended by PIMEA, conceded that Inquiry into Madison Guaranty is net only 
appropriate, but imperative, to the ftrUmant of the oversight raaponaWIbae of fw 


"Within the test of that pari of [FIRREA] we went so far ss 
to say that any Msttulons Mat fsiisd In that fme period 
[January i, 1999 trough a dots botwson Jenusry 1 and 
Jut y 1 of 1999) . . . fiat if any senator on tho commute# 
wanted to coma In and ask questions about Mat particular 
MettMion. that they had Me right In law to da so. We did 
not tbrcccc Ms Madison case at that time, but It app l es 
precisely to tha Madison case and every other case out of 
that time period. So tha other day whan ofttoisia (tom the 
RTC came In to pre se nt their semiannual report every 
member of tha Senate Banking Committee had Me legal 
right and authority to ask specific queetione about any 
iiwtltutlM tat Mid In tat tan pirta d , and tat todudid 
Madison Guaranty.” Cong. Geo. 39183 (daffy ad.. Mar. 
17, 1894). 
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21. On March 17, 1994. by a unanimous vota. tha United States 
Senate during consideration of S. 1275 passed an amendment offered by Senate 
Majority Leader Mitchell and Senate Minority Leader Dole authorizing hearings 
relating to Madison Guaranty, Whitewater Development Corporation, and Capital 
Management Services, Inc. 

22. On March 22, 1994, by a vota of 408 to 15, tha House of 
Representatives passed House Resolution No. 394, reaffirming Congress' 
"constitutional obligation to conduct oversight of matters relating to the operations of 
the government, including matters related to any governmental investigations which 
may from time to time be undertaken," and establishing procedures "for appropriate 
Congressional oversight, including hearings, on ail matters related to Madison 
Guaranty Savings & Loan Association fMGS&L'), Wiftewater Development 
Corporation and Capital Management Services Inc. ('CMS 1 )." 

23. Alter both the Senate and the House resolutions authorizing 
hearings into the Madison Guaranty and related matters had passed, President BM 
Clinton stated in a nationally-televised news conference on March 24, 1994: 

’ "I support the actions of the House and the Senate clearing 
the way for hearings at an appropriate time that does not 
interfere with (Special Counsel Robert] Fiske's respond* 

Mtfss, and I win folly cooperate with their work as well — 

Cooperation, disclosure, and doing the people's business 
are the order of the day." 

24. Tar Plaintiff to be able to folfltt his statutory and constitutional 
rssponeibiUttoa aa Ranking Minority Mambsr of tha Committst, It is Imperative that he 
receive wel to advance of the statutory oversight hearing and the hearings required 


1974 



8802 


• 10 * 

by House Resolution No. 394 ell documents In Defendents' possession concerning 
Madison Guaranty 


DEPENDANTS' PRACTICE OP PROVIDING 
DOCUMENTS TO MBMMR1 OF THB COSIMITTM 

25. Since Defendants RTC and OTS were created in 1969. they have 

ccnsiatently provided documents requested by the Ranking Minority Member of the 

Committee. These requests Include, without limitation, the following: 

(e) On February 21, 1991, then- Ranking Minority Member Chalmers 

p Wylia wrote to the Honorable l. Wiliam Saidman, Chairman of Defendant RTC. to 

request copies of the board of drsotors minutes and examination reports of Columbia 

Savings and Loan of Beverly Hills, CeHfomia. for the five years prior to Its 

conservatorship AS requested documents were provided. Subsequently, Defendant 

RTC provided the Ranking Minority Member end hie staff with fUS a cc es s to 

Defendant RTC investigative files at Defendant RTC'e offices. Both of these requaets 

were pursuant te an Independent Minority Investigation of the savings sod man 

Industry. 

(b) During the extensive Investigations of Charles Keating and 
Lincoln Savtogs A Loan Association of Irvine. Conforms. Defendant OTS allowed the 
Ranking Minwiity Member end hi* staff unreetriefed aeooM te pertinent documents. 

(o) During the congressional Investigation of Silverado Savings S 
Loan Association of Denver, Colorado, Defendant OTS allowed the Ranking Minority 
Member and hie staff access to pertinent documents, including but not limited to 
examination reporta end ell supervisory materials. Defendant OTS provided the 
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Ranking Minority Member and hit staff with independent access to documents in 
Washington and Topeka. 

(0) Pgiing the congressional investigation of Csntruat Savings t 
Loan Association of Miami, Florida. Defendants OTS and RTC slowed the Ranking 
Minority Member and his staff fuH independent eeeess to pertinent recorda, including 
but not limited to examination reporta, criminal referrals, telephone logs, desk 
calenders, and internal memoranda. Subsequently, an independent Minority 
investigation during the 102nd Congress also received full eeeess to Defendant 
RTC's investigative materials. 

20. The Executive Branch conducted ongoing criminal and dvi 
investigations and law enforcement proceedings during an of the foregoing 
investigations by the Minority. At no Urns did any representative of Defendants RTC 
or OTS inform the Ranking Minority Member that such Executive Branch investiga- 
tions or proceedings wars harmed or compro m ise d , or withhold documents for fear 
that they might be. 

27. Defendants have elated no reason tor distinguishing Plaintiffs 
request lor documents pertaining to Madison Guaranty from request! for identical 
categories of document! pertaining to other savings end loon a ss ociations. 

28. In a Memorandum for the Head! of Executive Departments and 
Agendas dated November 4, 1CS2, former President Ronald Reagan directed el 
such departments and agendas to provide Infor ma tion to Congress upon request 
without the need tor formal Committee action or subpoenas, unless the President 
himaeif invoked SMeoutive privilege. The continuing validity of this dtoecttve was 
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confirmed at recently •$ February II, 1994. in I letter from Aieedate Attorney 
General Webster L. Hubbefi to Congressmen John Dlngefl. Neither of Defendants 
hat invoked executive privilege with regard to documents pertaining to Madison 
Guaranty, nor has either Defendant Mated a reason for deviating Item the 
November 4. 1912 directive 

mJUNTffPI EFFORTS TO OBTAIN PERTINENT 


p ; n 1J y 1 i • I M * ; \ > ] : I- 1 ■ m ^ n 7 S * 


29. Pursuant to and In fulfillment of hie oversight raaponaibilitiee at 
the Nanking Minority Mamoer of the Committee, Plaintiff hat made extensive, though 
unsuooeaefUi, efforts tor six months to obtain documents pertaining to Madison 
Guaranty. Plaintiff has made theae efforts pursuant to FOIA, House Rules, settled 
prtwsiptss of egensy saapateHon with Congress, and FISRPA. Theee efforts have 
included, but have not boon Imbed to, the folowing: 

(a) On P eee mb e r 9, 1993, Plaintiff errata to the Honorable Roger C. 
Altman (interim Chief Exaoubve Officer of Defendant RTC), and Jonathan Fiachtar 
(Acting Director of Defendant OTifc requesting each to provide «H documents renting 
to Madison Guaranty. On December 22, 1993, Mr. Flechter wrote to PWntdf 
agreeing to "provide you with any Information avatfsMo to iha public under the 
Freedom of Information Act,* but refining to make available addMonei Information. 
Also on Deeomber 22, 1993, Mr. Altman r espon ded that "the RTC wll thoroughly 
cooperate in this investigation" end agreed to supply 'meet* of (he documents; 
nevert h eles s Mr. Albnen ra to n e d ta Imbs on ourebMfr to provide certain* 
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documents, including "the Privacy Act and legal privilege or other reetridions on the 
ability of the RTC to ratease then).* 

(b) To addreee the purported legal concerns raised by Defendants in 
their responses to Plaintiffs December 9. 1993 letters, Plaintiffs staff prepared and 
sent to Defendant OT8 a legal memorandum detailing the right of Plaintiff in his 
capacity as Ranking Minority Member to obtain aooeee to the requested documents. 

(e) On February 3 and 4, 1994, Plaintiff wrote again to Messrs. 
Altman and Plachtar, respectively, reiterating the request In the December 9, 1993 
letters. On February 7. 1994, John E. Ryan (Deputy Chief Executive Officer of 
Defendant RTC), wrote to Plaintiff stating that Defendant RTC would make avalable 
to Plaintiff only those documents "otherwise eveilable to the public pursuant to the 
Freedom of Information Act* The next day Mr. Hechter notified Plaintiff that 
Defendant OTB, like Defendant RTC, would produce to Plaintiff only documents 
available to the pubic pursuant to FOtA. 

(d) On March 7, 1994. Plaintiff wrote to Messrs. Flechtor and Ryan 
reiterating hit requaat for documents pertaining to Madison Guaranty, and requesting 
that Defendants confirm that thsir refusal to provide the documents constituted final 
agency action. 

(e) On March 9, 1994, Plaintiff wrote to Messrs. Fiechter and Ryan 
requesting documents pertaining to Madison Guaranty, this lima expressly stating that 
the documents were necessary for the Committee's 'statutorly mandated, semi- 
annual" oversight hearings, than scheduled for March 24. On March 10. 1994. Hanry 
B. Gonzalez, Chairman of the House Committee on Banking, Finance, and Urban 
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Affelrs. wrote to Mmhv, FiacMer and Ryan initructing (ham not to comply with 
Plaintiff? request V document* On March 11, 1V04, both Messrs. FiSChtsr and 
Ryan wrote to Plaintiff confirming, consistent with the instruction from Congressman 
Qonnlez. Defendants* position with regard to the document requests. Mr. Flechter 
sdded that "you may view our basis positions as final agency aotton." 

(f) On March II, 1194, Plaintiff wrote once again to Masers. Altman 
and Flechter seeking documents pertaining to Madison Ouaranty for use in connec- 
tion with the oversight hearings, then scheduled for March 24. 1094. On March 21, 
1004, however, Cengraeeman Qomalai abruptly postponed the •tebitorityrfnsndeted 
oversight hearings. 

(g) After passage of House R esolu t ion No. 284, Walnut once again 
wrote to Masers. Ryan and Flec h te r on March 22, 1M4 seeking documents pertaining 
to Madison Ouaranty. Again, these requests were rebuffed by Mr. FtaeMer on March 
28. 1004, and by Mr. Ryan en March 20, 1984. 

20. Pursuant to Defendants' ragutatione governing FOIA appeals, on 
Aprs ii and 12, Plaintiff appealed D e fen d an ts' decision to withhold the requested 
documents. On April 21, 1804 Defendant OT9 notified Plaintiff that his sppsal had 
been rejsctsd. On May 2, 1884 Defendant RTC notified Plaintiff that hit appeal had 
bean r stsctsa. wa nn e r Defendan t hi pwvtdmil ths requested dsaumswfe ts Ptslnttff. 

21. Ptatntlfrs efforts over the last six months to obtain from 
Defendants el raquastad daoumanta pertaining to Madison Ouaranty have proved 
Milo. Through their most senior officials. Defendants heva made deer their 
unwMngnose to produce any doeumsnfe to PfeMIff other than those avalabfe to ihe 
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general pubRe pursuant to FOIA. Defendants have steadfastly adhered to their 
position, regardless of whether Plaintiff haa requested the documents pursuant to 
FOIA, House Rules, settled principles of agency cooperation with Congress, or 
Plaintiff's statutory responsibility to oversee Defendants pursuant to the Federal 
Home Loan BanK Act. as amended by FIRREA. Defendants continue their refusal 
despite resolutions passed by overwhelming majorities of both Houses of Congress 
direoting Congressional inquiry Into Madison Guaranty, despite established Executive 
Branch practice and policy, and despite e cal from President Clinton for "cooperation 
[and] disclosure." This coordinated refusal of two federal agencies to provide 
documents to the Ranking Minority Member of the House Committee with jurisdiction 
over their activities is unprecedented, unlewful, arbitrary and capricious, and an 
abuse of Defendants' discretion. 


COUNT I 

VIOLATION OP FREEDOM OP INFORMATION ACT 

32. Plaintiff incorporates by reference paragraphs 1 through 31, ae if 
fully eat forth herein. 

33. Plaintiff has sought Information oonoeming Madison Guaranty 
pursuant to FOIA. and has complied with el pertinent rules, regulations, and 
procedures governing suoh e request 

34. Defendants have refused to provide any documents to Plaintiff 
that would not be available to the public under that Ad 


1980 


8808 


• le- 

as. Specific* Qy, in withholding dooumente. Defendant! have relied 

upon the Privacy Act. S U S C. 1 8S2a it no., ■* we9 a# the discretionary 
exemptions from disclosure in FOlA relating to trade aacrela and commercial or 
financial Information obtained from e parson and privileged or confidence!, M 
8 D S C. 1 982(b)(4); "inter-agency or intra«ag*ney momoranduma or letter* which 
would not be available by lew to a party other then an agency in litigation with tha 
agency, " S U.8.C. 1 582(b)(5); "paraonnal and medical fllea." S U.S.C. fi 552(b)(6); 
invcatigatory raeorda, 5 U.S.C. 1 952(b)(7): and financial Inatltutten record!, 5 U.S.C. 
1 862(b)(8) 

96. Both POfA and the Privacy Act make deer that agendae may not 
uee any proviaione of thoee statute# to withhold information from Congraaa, 5 U.8.C, 
s 552(d) (FOIA), 5 U.8.C. $ S52«(b)(6) (Prfrecy Act). D a f bn d anta ' action i* thua 
contrary to taw. In addition, dreumatencee surrounding the withholding indiceie that 
Defendants have eoted arbitrarily and caprtdeudy, and have abuaad their discretion. 

37. Accordingly. Plaintiff pray* lor a declaration that Defendants have 
wrongfully withheld the requeued dooumente In violation of P01A; on order directing 
immediate production of all requested document*; and an order awarding Plaintiff hie 
coats end atsxiwys' hat imravanl to 3 U.fr.0. | 952(a)(4)(E). 


COUNTS 



above aa if telly eat forth herein. 


37 
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39. Defendants' refusals to provide the requested documents to 
Plaintiff are preventing Plaintiff from preparing for and performing his duties as 
Ranking Minority Member of the Committee as required by-Sections 21AK(4)-(6) of 
the Federal Home Loan Bank Act, as amended by PIRREA. 12 U.S.C. § 1441(a)(k)(4) 
• (0), Uie Legislative Reorganization Aet of 1070. 3 U.8.C. $ 100d; and Rula 
X(2)(b)(l) of the United States House of Representatives. 

40. Defendants’ refusals to provide the requested documents to 
Plaintiff are arbitrary, capricious, an abuse of discretion, and otherwise not in 
accordance with law in one or more of the following respects: 

(a) Defendants’ refusals are contrary to established policy of the 
Executive Brandi as slated in President Reagan's November 4, 10*5 Memorandum 
for the Heeds of Executive Departments and Agencies, at reaffirmed by the present 
Administration, as wel as the established practice among Executive Branch agendas 
of providing documents to Congress without the necessity for formal congressional 
action or subpoena; 

(b) Defendants' refusals to produce the requested documents to 
Plaintiff constitute an arbitrary and capricious d aviation from their settled custom and 
practice Of honoring requests for documents regarding failed savings and loan 
institutions by the Ranking Minority Member of the Committee; 

(c) Defendants’ refusals to provide the requested documents to 
Plaintiff are arbitrary and capricious because they allowed their decisions regarding 
release of those documents to be unduly mtiuenceo or dfctatmJ Wy improper 
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consWerebcns such as the Mtrcn 10, 1804 letter from another Member of Congress: 
end 

(d) Defendant# roftjtale to provide the requeued documents era 
oontreiy to lew because they era bleed on on enoneouo interpretation of FOtA, 

5 USC 1 552(d). 

41. Acsordingiy, Plaintiff requests e dedsrstton pursuant to the 
Administrative Procedure Act. 8 U.S.C. 1 708. that Defendants' withholding of die 
requested documents Is arbitrary, capricious, an abuse of discretion, and otherwise 
not in aaoordenca with law, and an order deeding that De f sndent e Immediately 
produce the requested documents. 

COUNT M 

VIOLATION OP OOTNDANTB* 


r* W.K m i ! f M 


42. Plaintiff inoorporstes herein by referanoe paragraphs 1 through 41 
above as if fbly sot forth herein. 

43. At least semi-annually, the Federal Home Loan dank Act ss 
amended by FIRREA, require# the Committee to hold oversight hearings oonosrrwig 
Defendant RTC A proper subfeot of these hearings is Defendants' investigation, 
treatment end plans for Madison Guaranty. Upon information end beflef, the 
requested documents era critical to (ho fUHMmont of the Committee's oversight 
function. 

44. House Weenhdnn No. 384 authorize# a general congressional 
Investigation Into Madison Guaranty end rasfflrms the statutory msndeto (Or the 
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oversight hearing. The Haute leadership has stated that the hearings will take place. 
Upon information and belief, the requested documents are critical to the prompt and 
effective completion of this Investigation. 

48. Defendants' refusals to provide Information to Plaintiff concerning 
Madison Guaranty are arbitrary, capricious, an abuse of discretion, and otherwise not 
in accordance with their obligations under the Federal Home Loan Bank Act, as 
amended by FIRREA, in one or more of the following respects: 

(a) Defendants' refusals are contrary to established policy of the 
Executive Branch as stated In President Reagan's November 4, 1882 Memorandum 
for the Heads of Executive Departments and Agendas, as reaffirmed by the present 
Administration, as wei as the established practice among Executive Branch agendas 
of providing documents to Congress without the necessity for formal congressional 
action or subpoena: 

(b) Defendants' refusals to produce the requested documents to 
Plaintiff constitute an arbitrary and capricious deviation from their settled custom and 
practice of honoring requests for documents regarding tailed savings and loan 
institutions by the Ranking Minority Member of the Committer. 

(c) Defendants' refusals to provide the requested documents to 
Plaintiff are arbitrary and capricious because they allowed their decisions regarding 
release of those documents to be unduly influenced or dictated by improper 
considerations such as the March 10, 1984 letter from another Member of Congress: 
and 
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(d) Defendants' refusals to provide the requested documents arc 
contrary to Itw because they art band on an arronaoua interpretation of POIA. 

5 U S.C. $ 552(0). 

46. Accordingly, Plaintiff requests a dadaratlon that Defendants hava 
viotatad thalr obligations to provide information to Plaintiff pursuant to the oversight 
provisions of tha Federal Homa Loan Bank Act, M amandad by FIRREA, and an 
order directing them to produca tha reque st e d dae u me r ds. 

PBAYM PQB MUf 

47. WHEREFORE, Plaintiff Jamas A. Loach, in his capacity as 
Ranking Minority Member of tha House Committee on Banking, Finance and Urban 
Affbbs raopaedtiy demands Judgment in Ms (mot and agahat each of the above- 
named Defendants as follows: 

(a) Pedaling that each Defe n dant has violated the Freedom of 
Information Act, the Administrative Procedure Act and the Federal Home Loan Bank 
Act, as a m an d ad by ftp Financial Institutions Reform, Recovery, and Enforeament 
Ad of 1666; 

(b) Okading aed> Defendant to produce di documents In he 
possession, custody, or control pertaining to Madison Guaranty Savings A Loan 
As so ciation of Little Rock, Ar k ansas ; 

(e) Awarding Plaintiff Ns costs and reasonable attorneys’ foes of 
pursuing this action: and 
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(d) Awarding Plaintiff such othar and further raliaf as this Court 
deems equitable, juat, and proper. 


Respectfully submitted. 



(O.C. Bar No. 281124) 

Jackson r. Sherman ill 
(O.C. Bar No. 428799) 
Covington & Burling 
1201 Pennsylvania Avenue. N.W. 
P.O. Box 7586 
waahington, o.c. 20044 

Attorneyi for the Plaintiff 


DATED: May 11, 1994 
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IN THE 

UNITED STATES DISTRICT COURT FOR 
THE DISTRICT OF COLUMBIA 


JAMES A. LEACH, 

Plaintiff, 

v. 

RESOLUTION TRUST CORPORATION 
and 

OFFICE OF THRIFT SUPERVISION, 

Defendants. 


) 

) 

) 

) 

) Civ. No. 
) 

) 

) 

) 

) 

) 

) 

) 

J 


94 1033 

MAY 1 1 1994 


EMERGENCY MOTION FOR EXPEDITED BRIEFING SCHEDULE 
TO RESOLVE SUMMARY JUDGMENT MOTION 


Plaintiff James A. Leach, in his capacity as the Ranking Minority 
Member of the Committee on Banking, Finance and Urban Affairs of the United 
States House of Representatives ("the Committee"), hereby moves for entry of an 
expedited schedule for briefing his motion for summary judgment. Plaintiffs 
complaint is being filed simultaneously with this motion. 

As set forth in more detail in the Complaint, Defendants Resolution 
Trust Corporation ("RTC") and the Office of Thrift Supervision ("OTS") are within the 
oversight responsibilities imposed upon Plaintiff and the Committee by the United 
States Constitution, statute, and the Rules of the United States House of 
Representatives. For over six months, Plaintiff has sought documents pertaining to 
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Madison Guaranty Savings & Loan Association of Little Rock, Arkansas ("Madison 
Guaranty”) from Defendants, but they have declined to produce any such documents 
other than those available to the general public pursuant to the Freedom of 
Information Act. Madison Guaranty, which failed at a cost to taxpayers of 
approximately $67 million, has come under intense scrutiny in recent months because 
of potential conflicts of interest and alleged diversion of funds for political or other 
improper purposes. Allegations have also been raised concerning regulatory delays 
in closing Madison Guaranty. 

Based upon these and other alleged irregularities, both the Senate and 
the House of Representatives have voted to investigate and hold hearings regarding 
Madison Guaranty. Moreover, the Federal Home Loan Bank Act, as amended by the 
Financial Institutions Reform and Recovery Act ("FIRREA"), requires the Committee 
to hold an oversight hearing within thirty (30) days of receiving each semi-annual 
report from the RTC. 12 U.S.C. §1441a(k))6). The RTC’s most recent semi-annual 
report was submitted on April 29, 1994; the statutorily mandated hearing must 
therefore occur no later than May 31, 1994. The status of the RTC’s investigation 
into the circumstances surrounding the failure of Madison Guaranty will be a subject 
of that hearing.- 

Defendants have refused to make available the requested documents on 
the ground that only the majority party in Congress - which also controls 

11 Although the Chairman of the Committee unilaterally cancelled the required 
hearing on the RTC’s November 1, 1993 semi-annual report, Plaintiff is confident that 
the Committee will comply with the law and hold hearings on the RTC’s most recent 
report. 
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Defendants - is entitled to request such documents. Not only does Defendants' 
position depart from their well-settled custom of cooperating with the Ranking Minority 
Member, it also neglects the obligation of the Ranking Minority Member to fulfill his 
oversight responsibilities even when senior Administration officials are implicated in 
wrongdoing. 

Therefore, immediate access to the requested documents is essential 
for the proper performance by Plaintiff of his oversight responsibilities pursuant to 
FIRREA and House Resolution No. 394. In this action, Plaintiff seeks the documents 
pursuant to the Freedom of Information Act, 5 U.S.C. § 552(b) ("FOIA"), the 
Administrative Procedure Act, 5 U.S.C. § 706 ("APA”), and the Financial Institutions 
Reform, Recovery, and Enforcement Act of 1989, 12 U.S.C. § 1441 a(k). 

Accordingly, Plaintiff respectfully urges this Court to enter the briefing 
schedule set forth in the attached proposed Order so that this matter may be 
resolved as promptly as possible. The proposed briefing schedule is as follows: 


May 16, 1944 Plaintiff’s Motion for Summary Judgment 

and Supporting Memorandum 

May 23, 1994 Defendants’ Opposition to Motion for 

Summary Judgment 


May 26. 1994 


Plaintiff’s Reply Memorandum in Further 
Support of Summary Judgment Motion 


May 27, 1994 Argument on Summary Judgment Motion 

(or as soon as this 
Court's schedule permits) 
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This schedule recognizes the urgency of Plaintiffs request. It also takes 
into account that Plaintiff has been seeking these documents for six months, and 
Defendants are fully aware of Plaintiffs claims. In view of the important public 
interests at issue, prompt resolution of this matter is. we respectfully submit, 
imperative. 


C QNCIU3IQN 

For the reasons previously stated, Plaintiff James A. Leach respectfully 
urges this Court to enter the proposed Order setting forth an expedited briefing 
schedule for resolution of this case. 


Respectfully submitted, 



R. Burchfield / 


(D.C. Bar No. 289124) 
Jackson R. Sharman III 


(D.C. Bar No. 428799) 
Covington & Burling 
1201 Pennsylvania Avenue, N.W. 
P.O. Box 7566 
Washington, D.C. 20044 


Attorneys for the Plaintiff 


DATED: May 11, 1994 
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IN THE 

UNITED STATES DISTRICT COURT FOR 
THE DISTRICT OF COLUMBIA 


JAMES A. LEACH, 


v. 


Plaintiff, 


RESOLUTION TRUST CORPORATION 
and 


OFFICE OF THRIFT SUPERVISION, 

Defendants. 


) 

| 94 1033 

) Civ. No. 

) 

) 

) 

) 

) 

) 

) 

) 

) 


ORDER 

Upon consideration of Plaintiffs Motion for Expedited Briefing Schedule 
for Summary Judgment Motion, the reasons in support thereof and in opposition 
thereto, it is hereby Ordered, that the motipn be and hereby is GRANTED; and 
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It is further Ordered that the following schedule for briefing of Plaintiffs 
Motion for Summary Judgment will be entered: 

May 16, 1944 Plaintiffs Motion for Summary Judgment 

and Supporting Memorandum 

May 23. 1994 Defendants' Opposition to Motion for 

Summary Judgment 

May 26, 1994 Plaintiffs Reply Memorandum in Further 

Support of Summary Judgment Motion 

May 27, 1994 Argument on Summary Judgment Motion 

(or as soon as this 
Court's schedule permits) 

It is so Ordered. 


Date United States District Judge 
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Copies to: 

Bobby R. Burchfield, Esq. 
Jackson R. Sharman III, Esq. 
Covington & Burling 
1201 Pennsylvania Ave., N.W. 
P.O. Box 7566 

Washington, D.C. 20044-7566 
Attorneys for Plaintiff 


Office of Thrift Supervision 
1700 G Street, N.W. 

Washington, D.C. 20552 
Attn: Mr. Jonathan Fiechter 
Acting Director 

Resolution Trust Corporation 
15th & Pennsylvania Ave., N.W. 
Washington, D.C. 20220 
Attn: Mr. John E. Ryan 

Deputy Chief Executive Officer 

Defendants 


The Honorable Janet Reno 
Attorney General of the United States 
U.S. Department of Justice 
10th & Pennsylvania Ave., N.W. 
Washington, D.C. 10530 

Eric Holder, Esq. 

United States Attorney 
555 Fourth Street, N.W. 

Washington, D.C. 20001 
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DISTRICT OF 


JAMES A. LEACH 

U.S. House of Representatives 
Washington, D.C. 20515 

RESOLUTION TRUST CORPORATION 
15th & Pennsylvania Ave., N.W. 
Washington, D.C. 20220 
and 

OFFICE OF THRIFT SUPERVISION 
1700 6 Street, N.W. 

Washington, D.C. 20552 


SUMMONS IN A CIVIL ACTION 

CASE NUMBER: 

94 1033 


TO: VMM I— 1 11 * ftDMUMl 
Resolution Trust Corporation 
15th & Pennsylvania Ave., N.W. 
Washington, D.C. 20220 
Attn: John E. Ryan 

Deputy Chief Executive Officer 



YOU ARE HEREBY SUMMONED and required to file with the Clerk of this Court and serve upon 

PLAINTIFF'S ATTORNEY mmm mm wm 
Bobby R. Burchfield 
Jackson R. Sharman III 
COVINGTON t BURLING 
1201 Pennsylvania Ave., N.W. 

P.O. Box 7566 

Washington, D.C. 20044-7566 

an answer to the complaint which la herewith served upon you, within B 30 days after service of 

this summons upon you, exciusiv-j of the day of service. If you fail to do so. judgment by default will be taken 
against you for the relief demandeo in the complaint. 


NANCY MAYER- WHITTINGTON 
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CERTIFICATE OF SERVICE 

I hereby certify that I have caused true and correct copies of the 

foregoing Plaintiff's Complaint and Emergency Motion For Expedited Briefing 

Schedule to Resolve Summary Judgment Motion to be served on the following 

parties, on this 11th day of May, 1994: 

Mr. Jonathan Fiechter 
Acting Director 
Office of Thrift Supervision 
1700 G Street, N.W. 

Washington, D.C. 20552 

Mr. John E. Ryan 
Deputy Chief Executive Officer 
Resolution Trust Corporation 
15th & Pennsylvania Avenue, N.W. 

Washington, D.C. 20220 

The Honorable Janet Reno 
Attorney General of the United States 
U.S. Department of Justice 
10th & Pennsylvania Avenue, N.W. 

Washington. D.C. 20530 

Eric Holder, Esq. 

United States Attorney 
555 Fourth Street, N.W. 

Washington, D.C. 20001 



^ckson R. Sharman III 
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IN THE 

UNITED STATES DISTRICT COURT FOR 
THE DISTRICT OF COLUMBIA 


) 

) 

) 

) 

) Civ. No. 94-1033 (CRR) 
) 

) 

) 

) 

) 

) 

) 

) 

) 


STATEMENT OF UNDISPUTED MATERIAL FACTS 
PURSUANT TO LOCAL RULE NO. 108(h) 


Pursuant to Local Rule No. 108(h), Plaintiff James A. Leach submits this 
Statement of Undisputed Material Facts in support of Plaintiffs Motion for Summary 
Judgment. 

1 . ' Plaintiff James A. Leach is the duly elected Member of the United 
States House of Representatives from the First Congressional District of Iowa. At all 
pertinent times, Plaintiff has been the Ranking Minority Member of the House 
Committee on Banking, Finance and Urban Affairs ("the Committee"), and brings this 
action in that capacity. (Declaration of Joseph L. Seidel ("Seidel Decl.") U 3.) 

2. Published reports indicate that the failure of Madison Guaranty 
has cost United States taxpayers approximately $67 million. A number of questions 


JAMES A. LEACH, 

Plaintiff, 

v. 

RESOLUTION TRUST CORPORATION 
and 

OFFICE OF THRIFT SUPERVISION, 

Defendants. 
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have been raised by state and federal regulatory authorities, the media, and 
Congress concerning Madison Guaranty. These matters, as well as the manner in 
which Defendants Resolution Trust Corporation (”RTC M ) and Office of Thrift 
Supervision ("OTS") have dealt with them, are within the legislative oversight 
responsibility of the Committee, and of Plaintiff as the Ranking Minority Member. 
(Seidel Decl. U 4.) 

3. On March 17, 1994, by a unanimous vote, the United States 
Senate during consideration of S. 1275 passed an amendment offered by Senate 
Majority Leader Mitchell and Senate Minority Leader Dole authorizing hearings 
relating to Madison Guaranty, Whitewater Development Corporation, and Capital 
Management Services, Inc. (Seidel Decl. If 5, Ex. 1 .) 

4. On March 22, 1994, by a vote of 408 to 15, the House of 
Representatives passed House Resolution No. 394, reaffirming Congress' "Constitu- 
tional obligation to conduct oversight of matters relating to the operations of the 
government, including matters related to any governmental investigations which may, 
from time to time, be undertaken," and establishing procedures "for appropriate 
Congressional oversight, including hearings on all matters related to Madison 
Guaranty Savings & Loan Association ('MGS&L'), Whitewater Development 
Corporation and Capital Management Services Inc. ('CMS')." (Seidel Decl. U 6, 

Ex. 2.) 
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5. After passage of both the Senate and the House resolutions 

authorizing hearings into Madison Guaranty and related matters, President Bill Clinton 

stated in a nationally-televised news conference on March 24, 1994: 

"I support the actions of the House and the Senate clearing 
/ the way for hearings at an appropriate time that does not 
interfere with [Special Counsel Robert] Fiske’s responsi- 
bilities. And I will fully cooperate with their work as 
well .... Cooperation, disclosure, and doing the people's 
business are the order of the day." (Seidel Decl. U 7, 

Ex. 3.) 

6. For Plaintiff to be able to fulfill his statutory and constitutional 
responsibilities as Ranking Minority Member of the Committee, it is imperative that he 
receive well in advance of the statutory oversight hearing and the hearings required 
by House Resolution No. 394 all documents in Defendants’ possession concerning 
Madison Guaranty. (Seidel Decl. If 8.) 

7. Since Defendants RTC and OTS were created in 1989. they have 
consistently provided documents requested by the Ranking Minority Member of the 
Committee. These requests have included, but are not limited to, documents 
pertaining to Columbia Savings and Loan Association of Beverly Hills, California; 
Lincoln Savings and Loan Association of Irvine, California; Silverado Savings and 
Loan Association of Denver, Colorado; and Centrust Savings and Loan Association of 
Miami, Florida. Defendants have made available to the Ranking Minority Member 

I and his staff such documents as examination reports, supervisory reports, board of 
directors minutes, criminal referrals, and internal memoranda, some of which were 
potentially subject to the attorney-client privilege, work product doctrine, and privacy 
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8. The executive branch was engaged in ongoing criminal and 
civil investigations and law enforcement proceedings during all of the foregoing 
investigations by the Minority. At no time did any representative of Defendants 
RTC or OTS inform Plaintiff or his staff that such executive branch investigations or 
proceedings were harmed or compromised, nor did Defendants inform Plaintiff or his 
staff that Defendants had withheld documents based upon such a concern. (Seidel 
Decl. H 10.) 

9. Neither Defendant has invoked executive privilege with regard 
to documents pertaining to Madison Guaranty. 

10. Pursuant to and in fulfillment of his oversight responsibilities as 
the Ranking Minority Member of the Committee, Plaintiff has made extensive, though 
unsuccessful, efforts for five months to obtain documents pertaining to Madison 
Guaranty. Plaintiff has made these efforts pursuant to the Freedom of Information 
Act ("FOIA"), House Rules, settled principles of agency cooperation with Congress, 
and FIRREA. Plaintiff has fully complied with Defendants’ regulations pertaining to 
FOIA, and has exhausted his administrative remedies in seeking these documents. 
(Seidel Decl. H 12, Exs. 9, 10, 11, 12. 13, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23. 24, 
25, 26, 27, 28, 29, 30, 31, 32, 35, 36, 37, 38.) 

11. The Thrift Depositor Protection Oversight Board and the RTC 
submitted their most recent semiannual reports to the Committee on November 1 , 
1993 and April 29, 1994. The Oversight Board was statutorily required to appear 
before the Committee no later than December 3, 1993 with regard to its November 
report. Although the oversight hearing required by FIRREA was originally scheduled 
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for March 24, 1994, it was abruptly postponed indefinitely. The Oversight Board is 
statutorily required to appear before the Committee no later than May 31, 1994 
(the first day following the Memorial Day weekend), with regard to its April report. 

(Seidel Decl. H 13, Exs. 31, 32.) 

/ 

12. Defendants have never before attempted to invoke FOIA 
exemptions or the provisions of the Privacy Act to withhold information requested 
by the Ranking Member of the Committee. (Seidel Decl. U 15.) 


Respectfully submitted, 



Bobby R. Burchfield 
(D.C. Bar No. 289124) 

Jackson R. Sharman III 
(D.C. Bar No. 428799) 
COVINGTON & BURLING 
1201 Pennsylvania Ave., N.W. 
P.O. Box 7566 

Washington, D.C. 20044-7566 
(202) 662-6000 

Attorneys for Plaintiff 
James A. Leach 


Dated: May 16, 1994 
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IN THE 

UNITED STATES DISTRICT COURT FOR 
THE DISTRICT OF COLUMBIA 


) 

JAMES A y LEACH, ) 

Plaintiff, ) 

v. ) Civ. No. 94-1033 (CRR) 

RESOLUTION TRUST CORPORATION ) 

) 

and ) 

) 

OFFICE OF THRIFT SUPERVISION, ) 

) 

Defendants. ) 

) 


EXHIBITS TO 

MEMORANDUM OF POINTS AND AUTHORITIES 
IN SUPPORT OF 

PLAINTIFF’S MOTION FOR SUMMARY JUDGMENT 


Bobby R. Burchfield 
(D.C. Bar No. 289124) 

Jackson R. Sharman III 
(D.C. Bar No. 428799) 
COVINGTON & BURLING 
1201 Pennsylvania Ave., N.W. 
P.O. Box 7566 

Washington, D.C. 20044-7566 
(202) 662-6000 

Attorneys for Plaintiff 
' James A. Leach 

Dated: May 16, 1994 
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1994, 


OSfilHHD that tha Clack la hereby diraoted to sake a copy of 
all of tha foregoing pleadings available to tha united states 
M ar s h a l forthwith for sarvlea upon tha Offloa of tha united Statea 
Attorney for this District, with directions that he, or one of his 
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Court, Courtroom 11, at lliOC- a,n. on Monday, May 16, 1994, and 
then and there ha prepared to respond to the Plaintiff's proposed 
briefing schedule and whether tha same should he adopted by this 


Court, 
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May 16, 1994 


Hon. Chsles R. Richey 
United States District Court 
for the District of Columbia 
3rd Street ft Constitution Ave., N.W. 

Washington, DC 20001 

Re: Leach v. RTC, C.A. No. 94-1033 (CRR) (D.D.C. filed May 11, 1994) 


Your Honor: 

Enclosed with this letter please find a courtesy copy of the joint response of die Resolution 
Trust Corporation ("RTC") and die Office of Thrift Supervision COTS - ) to Representative Leach’s 
"e me r g ency motion for expedited briefing schedule to resolve summary judgment motion.” 

In order to reduce the burden on the Court, minimize paperwork, and promote the efficient 
resolution of this matter, RTC and OTS have met, co n su lt ed, identified counsel to represent them, 
and agreed that to the extent possible, they will file joint submissions in this matter. Insofar as 
factual questions arise that must be addressed separately by each agency, or the agencies’ respective 
legal positions may diverge, RTC and OTS will submit separate filings. However, in all ocher cases 
we will attempt to submit our views jointly. 

B eca u se the Court’s Order to Show Cause, dated May 11, 1994, directed die United States 
Attorney for the District of Columbia, or one of bis assistants, or designees from OTS and RTC to 
appear b e fo r e you on May 16th, we are by copy of this letter informing turn, as well as opposi n g 
counsel, of the arrangements OTS and RTC have made. 


Respectfully submitted, 


K • VdU'i I 




KlrkK. Van Tine 
Baker ft Boyts 


1299 Pennsylvania Ave., N.W., Suite 1300 
Washington, DC 20004 
(202)639-7740 
D.C. Bar 0237139 



*Jt*J0Cfc~ t^~y)ur 


Moore, Asst Chief Counsel 
of Thrift Supervision 


1700 G Street, N.W. 
Washington, DC 20552 
(202)906-7039 
D.C. Bar #358769 


John C. Binkley, Counsel 

Gregg H. S. Golden, Counsel 

Andrew E. Tomback, Deputy General Counsel 

Ellen B. Kulka, General Counsel 

Attorneys for Defendant 
Resolution Trust Corporation 


Gary L. Goldberg, Senior Trial Attorney 
Thomas J. Segal, Deputy Chief Counsel 
Carolyn B. Lfeberman, Acting Chief Counsel 


ATTORNEYS FOR DEFBOSANT 
Office of Thrift Supervision 


ok Jackson R. Sfcanreu, UL Esquire (consul for Rap. Latch) 

Hon. Eric F. Holdar (U.S. Attorney for tbs Direrict of Columbia) 
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XV THB UNITED BTKTES DISTRICT COURT 
FOR THB DISTRICT OF COLUMBIA 


civ. NO. 94-1033 
Judge Richey 


: 


DEFENDANTS ' RESPONSE TO PLAINTIFF'S EMERGENCY MOTION 
FOR BEPEDITED BRIEFING SCHEDULE 

Defendants, the Resolution Trust Corporation (”RTC”) and the 
Office of Thrift Supervision ("OTS") , have no objection to the 
establishment of a speedy schedule for the filing and briefing of 
summary judgment motions in the above-captioned action, filed May 
11, 1994. However, the circumstances do not require that the 
parties and the Court proceed at the breakneck pace proposed by 
plaintiff. Instead, defendants propose that the Court adopt a 
reasonable, but still speedy sabedule that would permit adequate 
briefing of the important legal issues raised and still allow for 
resolution of this matter promptly on summary judgment motions. 

Plaintiff's request ignores the Court's interest in ensuring 
that all the relevant legal arguments at issue are fully and 
clearly presented to it by the parties. The complaint raises a 


JAMES A. LEACH, 

Plaintiff, 

-v- 

RE SOLUTION TRUST CORPORATION 
801 17th Street, N.W. 
Washington, D.c. 20434 

and 

OFFICE OF THRIFT SUPERVISION, 
1700 G Street, N.W. 
Washington, D.C. 20352 

Defendants . 


2006 


8834 


number of unusual issues of great significance, some of which 
appear to be of first impression. Given this fact, as well as 
the potential public interest in this case, the Court will 
greatly benefit by allowing defendants adequate time in which to 
develop and fully set forth their positions and to prepare their 
own summary judgment motions and briefs- This process, which 
will require extensive consideration and analysis of these 
important issues, will clearly take more than the five working 
days allowed by plaintiff's proposed schedule. 

Plaintiff has no immediate, compelling need for the docu- 
ments he seeks. Plaintiff has sought to obtain the documents at 
issue at a measured pace for over five months without previously 
expressing such extraordinary urgency. The purported reason he 
gives for seeking a dramatically expedited schedule is the 
possibility that the House Committee on Banking, Finanoe and 
Urban Affairs ("Committee”) may hold a hearing on the RTC's most 
recent semi-annual report by Hay 31, 1994. However, plaintiff 
has conceded that no such hearing has been scheduled. Sea 
Plaintiff's Motion at 2 & n.l. Moreover, as the attached 
Declaration of John L. von Seggem explains, no such hearing will 
occur by that date. 

I' 5. On Kay,. 12, 1994, I contacted Kelsay Meek, Majority 

^ Staff Director for the House Banking Committee, to inquire 

2 whether the committee plans to schedule an oversight hearing 

before the end of May 1994. Mr. Keek advised me that at 
this time, the Committee does not plan to ask the oversight 
Board to appear before the Committee before the end of May. 

Declaration of John L. von Seggern (attached), at 2. 

- 2 - 
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in addition, as stated in I 6 of the von Seggern declara- 
tion, records going back to 1990 reveal that the Committee's 
oversight hearings have never occurred within 30 days of receipt 
of the RTC's semi-annual report. Indeed, in the last three 
years, no hearing has taken place sooner than two and a half 
months after the report was submitted. The Committee has not 
held any oversight hearing since March 1993, although the RTC has 
submitted three semi-annual reports sinoe then. 

Defendants therefore respectfully request that the Court 
adopt a reasonable schedule for prompt resolution of this case. 
Defendants propose a schedule under which all briefing would be 
completed toy June 27, 1994, with argument to occur thereafter at 
the Court's convenience. Specifically, defendants have no 
objection to allowing plaintiff to file his motion for summary 
judgment on May 16, 1994, earlier than the Federal Rules of Civil 
Procedure permit. 

Assuming that plaintiff files his summary judgment motion on 
May 16, defendants propose the following schedule: 

June 6, 1994 Defendants file their opposition(s) to 

plaintiff's summary judgment motion, and 
their cross-motion (s) for summary judgment. 

June 20, 1994 Plaintiff files his reply brief in support of 
his motion for summary judgment and his 
opposition to defendants' cross-motion (s) for 
summary judgment. 

June 27, 1994 Defendants file a reply brief (s) in support 
of their cross-motion (s) for summary 
judgment. 

Should plaintiff file his summary judgment motion later than 
May 16, 1994, defendants propose that all of the foregoing dates 

- 3 - 
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be adjusted by the number of days after Kay 16 that plaintiff's 
summary judgment motion is filed. 

Respectfully submitted, 


^ f w*ju ( X&Jfc 

Kirk K. Van Tine / 

BAKER & BOTTS 

1299 Pennsylvania Avenue, N.W. 
Suite 1300 

Washington, D.C. 20004 
(202) 639-7740 
D.C. Bar No. 257139 

John C. Binkley, Counsel 
Gregg H.S. Golden, Counsel 
Andrew E. Tonback, 

Deputy Gen. Counsel (Litigation) 
Ellen B. Kulka, General Counsel 
Resolution Trust Corporation 
801 17th Street, N.w. 

Washington, D.C. 20434-0001 

ATTORNEYS FOR DEFENDANT 

RESOLUTION TRUST CORPORATION 


CAROLYN B. LIEBEKMAN 
Acting Chief Counsel 

THOMAS J. SEGAL 
Deputy Chief Counsel 


(2^/W^Crxr^U> — ' 
ELIZABETH R. MOORE 
Assistant Chief Counsel 
D.C. Bar NO. 358769 
GARY L. GOLDBERG 
Senior Trial Attorney 
Office of Thrift Supervision 
1700 g street, N.W. 
Washington, D.C. 20552 

Telephone (202) 906-7039 


ATTORNEYS FOR DEFENDANT 

OFFICE OF THRIFT SUPERVISION 


DATED: May 16, 1994 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLOMBIA 


i 

JAMBS A* LEACH, 

Plaintiff, : 

•v- ; 

RESOLUTION TRUST CORPORATION and : 
OFFICE OF THRIFT SUPERVISION, 

Defendants. 


Civ. No. 94-1033 
Judge Richey 


OR)4»/nMl, 


DECLARAT ION OF JOHN L. VON SEGGEBN 
I, John L. von seggem, hereby declare as follows: 

1. I am presently the Acting Director of congressional 
Affairs for the office of Thrift Supervision ("OTS"), an office 
within the United States Department of the Treasury. I have held 
this position since September 1992. 

2. Among my responsibilities as the Acting Director of 
Congressional Affairs are to act as the primary liaison between 
OTS and Congress, including the House Committee on Banking, 
Finance and-Urban Affairs ("House Banking Committee") . Part of 
my duties include coordinating the appearance and testimony of 
OTS representatives who appear before Congress. 

3. The Acting Director of OTS, Jonathan L. Piechter, is an 

BA of figig member of the Thrift Depositor Protection Oversight 
Board ("Oversight Board") . 12 U.S.C. f 1441a(a) (3) (A) (ill) . 

Federal law requires the Oversight Board and the RTC to submit a 
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semi-annual report to Congress not later than April 30 and 
October 31 of each year. 12 U.S.C. 5 1441a (3c) (5) (A) . 

4. The Oversight Board and the RTC submitted their semi- 
annual report to Congress on April 29, 1994. 

5. On May 12, 1994, I contacted Kelsay Meek, Majority 
Staff Director for the House Banking Committee, to inquire 
whether the Committee plans to schedule an oversight hearing 
before the end of May 1994. Mr. Meek advised me that at this 
time, the Committee does not plan to ask the Oversight Board to 
appear before the Committee before the end of May. 

6. I have reviewed the records of past oversight hearings 
held by the House Banking Committee pursuant to 12 U.S.C. 

$ I44ia(k) ($) (A) during the past several years . V The records 
reveal the following: 

DATE .CT. .REPORT DATE OF HOUSE BANKING COMMITTEE 

QVERgrarc HEAfflKfi 


12/10/90 

1/31/91 

4/30/91 

7/11/91 

10/31/91 

2/25/92 

4/30/92 

7/29/92 

10/30/92 

3/16/93 

4/30/93 

(none held) 

10/29/93 

(none held) 


11 Prior to enactment of the Resolution Trust Corporation 
Refinancing, Restructuring and Improvement Act of 1991, Pub. L. 
No. 102-233, 105 Stat. 1761, the Thrift Depositor Oversight 
Protection Board was known as ths RTC Oversight. Board. See 12 
U.S.C. § 1441a(a) (1) (1990). 
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4/29/94 (not yet scheduled) 

* + * * * 

1 declare under penalty of perjury that the foregoing is 
true and correct. 
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I hereby certify that on May 16, 1994 # a copy of the 
foregoing was sent by facsimile to: 


Bobby R. Burchfield 

Jackson R. Shaman III 

Covington 6 Burling 

1201 Pennsylvania Avenue, N.w. 

P.0, Box 7566 

Washington, D.c. 20044 

Fax (202) 662-6291 


:ii2^be 




Elisabeth R. Moore 
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Department of the Treasury 
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IN THE 

UNITED STATES DISTRICT COURT FOR 
THE DISTRICT OF COLUMBIA 


) 

) 

) 

) 

) Civ. No. 94-1033 (CRR) 
) 

) 

) 

) 

) 

) 

) 

) 

) 


PLAINTIFF'S MOTION FOR SUMMARY JUDGMENT 


Pursuant to Federal Rule of Civil Procedure 56(a), Plaintiff James A. 


Leach, in his capacity as the Ranking Minority Member of the Committee on Banking, 
Finance and Urban Affairs of the United States House of Representatives (the 


"Committee"), moves for summary judgment on each of his claims. 

As more fully set out in the Memorandum of Points and Authorities 
accompanying this Motion, Plaintiff seeks summary judgment that Defendants 
Resolution Trust Corporation ("RTC") and Office of Thrift Supervision ("OTS") have 
acted illegally by refusing to provide to Plaintiff documents pertaining to Madison 
Guaranty Savings and Loan Association of Little Rock, Arkansas ("Madison Guaranty”). 
In particular, Defendants have violated the Freedom of Information Act, 5 U.S.C. 

§ 552(b), by improperly invoking exemptions to withhold the requested documents from 


JAMES A. LEACH, 

Plaintiff, 

v. 

RESOLUTION TRUST CORPORATION 
and 

OFFICE OF THRIFT SUPERVISION, 

Defendants. 


2015 
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Plaintiff. In addition, Defendants have violated the Administrative Procedure Act, 

5 U.S.C. § 706, because Defendants have deviated without explanation from their 
longstanding practice of providing identical categories of documents pertaining to failed 
savings and loan institutions to the Ranking Minority Member of the Committee. By 
deviating from their past practice without explanation, Defendants have acted arbitrarily 
and capriciously, abused their discretion, and acted contrary to law. Finally, 

Defendants’ refusal to provide the requested documents threatens to undermine 
Plaintiffs statutory oversight responsibilities as set forth in the Federal Home Loan Bank 
Act, as amended by the Financial Institutions Reform, Recovery, and Enforcement Act 
of 1989, 12 U.S.C. § 1441a(k). 

Accordingly, Plaintiff urges this Court to enter summary judgment on his 
behalf with regard to all his claims, and order immediate production of all documents 
pertaining to Madison Guaranty. 

Respectfully submitted, 


Bc^b^R. 

(D.C. Bar No. 289124) 

Jackson R. Sharman III 
(D.C. Bar No. 428799) 
COVINGTON & BURLING 
1201 Pennsylvania Ave., N.W. 
P.O. Box 7566 

Washington, D.C. 20044-7566 
(202) 662-6000 

Attorneys for Plaintiff 
James A. Leach 


i£ 


Burchfield 




Dated: May 16, 1994 
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IN THE 

UNITED STATES DISTRICT COURT FOR 
THE DISTRICT OF COLUMBIA 


) 

JAMES A. LEACH, ) 

) ) 

Plaintiff, ) 

v. ) Civ. No. 94-1033 (CRR) 

) 

RESOLUTION TRUST CORPORATION ) 

) 

and ) 

) 

OFFICE OF THRIFT SUPERVISION, ) 

) 

Defendants. ) 

) 


MEMORANDUM OF POINTS AND AUTHORITIES 
IN SUPPORT OF 

PLAINTIFF’S MOTION FOR SUMMARY JUDGMENT 


Bobby R. Burchfield 
(D.C. Bar No. 289124) 

Jackson R. Sharman III 
(D.C. Bar No. 428799) 
COVINGTON & BURLING 
1201 Pennsylvania Ave., N.W. 
P.O. Box 7566 

Washington, D.C. 20044-7566 
(202) 662-6000 


Dated: May 16, 1994 


Attorneys for Plaintiff 
James A. Leach 
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Pursuant to Federal Rule of Civil Procedure 56(a), Plaintiff James A. 
Leach, in his capacity as the Ranking Minority Member of the Committee on Banking, 
Finance and Urban Affairs of the United States House of Representatives ("the 
Committee*), moves for summary judgment that Defendants have illegally refused 
to produce certain documents, and for entry of an order directing production of those 
documents forthwith. The crux of this dispute is that Defendants have, since their 
creation five years ago, consistently produced documents pertaining to failed savings 
and loan institutions to the Ranking Minority Member and his staff. Their refusal to 
do so in this instance not only impedes Plaintiffs ability to perform his established 
oversight responsibilities, but also is arbitrary, capricious, and contrary to law. 

INTRODUCTION AND SUMMARY 

This is an action by the Ranking Minority Member of the Committee to 
obtain documents from two government agencies, the Resolution Trust Corporation 
("RTC") and the Office of Thrift Supervision ("OTS"), within the oversight responsibilities 
of the Committee. Plaintiffs responsibility and authority to oversee Defendants derives 
from the power of Congress to legislate as set forth in Article I of the Constitution, from 
statutes, and from the Rules of the United States House of Representatives. Plaintiff is 
a Ranking Minority Member serving in a Congress controlled by the same party that 
controls the Executive Branch. For that reason, Plaintiffs rigorous discharge of his 
oversight responsibilities is particularly important to the citizens' confidence in their 
governmental institutions. 
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When the same political party controls both Houses of Congress as well as 
the Presidency, the duty of the minority party to be vigilant in performing its oversight 
function is enhanced, not diminished. When Executive Branch agencies depart - 

apparently at the instruction and with the approval of a Committee Chairman - from a 

/ 

longstanding precedent of providing information to the minority party, and when that 
change comes during an investigation that touches upon senior Administration officials, 
it would be a dereliction of duty for Plaintiff to ignore his oversight responsibilities by 
acquiescing. Accordingly, Plaintiff has no alternative but to seek judicial intervention. 

The documents at issue pertain to Madison Guaranty Savings & Loan 
Association of Little Rock, Arkansas ("Madison Guaranty"), which was placed in 
conservatorship and resolved by federal regulators at a cost to United States taxpayers 
of approximately $67 million. As with their.supervision of other failed thrift institutions ~ 
such as Lincoln Savings & Loan Association of Irvine, California; Silverado Savings & 
Loan Association of Denver, Colorado; Centrust Savings & Loan Association of Miami, 
Florida; Columbia Savings & Loan Association of Beverly Hills, California; and others - 
Defendants’ handling of Madison Guaranty has come under the scrutiny of the 
Committee in the performance of the Committee’s oversight responsibilities. 

In the oversight matters described above, Defendants provided their most 
sensitive documents upon request to the Ranking Minority Member of the Committee 
and his staff. In the present case, however, Defendants have improperly asserted 
numerous grounds for refusing to provide critical documents concerning Madison 
Guaranty. Defendants’ refusal to produce these documents after numerous written 
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requests by the Ranking Minority Member of the Committee with oversight responsi- 
bilities for their activities is not only unprecedented, but also contrary to law, arbitrary, 
capricious, and an abuse of discretion. If countenanced, Defendants’ refusal to provide 

the requested documents would undermine the ability of Plaintiff to perform the 

/ 

responsibilities imposed on him by the Constitution, statutes, and House Rules. 

In this action, Plaintiff seeks a declaration that Defendants' actions have 
violated Section 552(b) of the Freedom of Information Act, 5 U.S.C. § 552(b) ("FOIA"); 
have violated the Federal Home Loan Bank Act, as amended by the Financial 
Institutions Reform, Recovery, and Enforcement Act of 1989, 12 U.S.C. § 1441a(k) 
("FIRREA"); and are arbitrary, capricious, an abuse of discretion, and otherwise not in 
accordance with law, in violation of the Administrative Procedure Act, 5 U.S.C. § 706 
("APA"). In addition, Plaintiff seeks an order requiring that Defendants immediately 
produce the requested documents. 


BACKGROUND 

RTC. OTS. and Madison Guaranty 
Defendant RTC is charged by statute with managing and resolving all 
cases involving depository institutions insured by the Federal Savings & Loan Insurance 
Corporation for which a conservator or receiver was appointed between 1989 and 1995. 
One of those institutions is Madison Guaranty, which was placed in conservatorship by 
federal regulators in March 1989 and resolved by the RTC in November 1990. 

Defendant OTS is charged by statute with providing for the examination, 
safe and sound operation, and regulation of savings associations. One of the savings 
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associations regulated by the predecessor of Defendant OTS (the Federal Home Loan 
Bank Board) was Madison Guaranty. By admission of their most senior officials, both 
the RTC and the OTS have in their possession, custody, or control nonpublic 

documents concerning Madison Guaranty. 

/ 

As early as 1984, federal regulators noted severe problems with Madison 
Guaranty’s management and financial condition, but Arkansas state regulators who then 
had supervisory authority over Madison Guaranty took no action. As a consequence, 
Madison continued its questionable practices, and grew from a $49 million thrift in 1984 
to a $125 million institution in 1986, with a consequential increase in exposure to United 
States taxpayers. From the time Madison Guaranty was placed in conservatorship to 
date, its insolvency has cost United States taxpayers approximately $67 million. 

A number of questions have been raised by state and federal regulatory 
authorities, the media, and Congress concerning the practices of James and Susan 
McDougal, who controlled Madison Guaranty from approximately 1980 to 1986. 
Additional questions have been raised concerning the propriety of certain extensions of 
credit to persons closely affiliated with Madison Guaranty or its subsidiaries; the 
diversion of funds from Madison Guaranty for political and other illegal purposes; 
regulatory delays in closing Madison Guaranty; potential conflicts of interest in the 
representation of the Federal Deposit Insurance Corporation by the Rose Law Firm of 
Little Rock, Arkansas in a suit against Madison Guaranty’s accountants, Frost & 
Company; and other matters that fall squarely within the oversight obligations of Plaintiff 
and the Committee. (Declaration of Joseph L. Seidel (’’Seidel Decl.") H 4.) 
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Plaintiffs Oversight Responsibilities 
Plaintiffs oversight obligations with regard to Defendants are not 
controvertible. They are implicit in Article I of the Constitution, see U.S. Const, art. I § 1 

("All legislative powers herein granted shall be vested in a Congress of the United 

/ 

States . . . and it has long been established that the power to investigate extends as 

far as the power to legislate. See Watkins v. United States . 354 U.S. 178, 187 (1957); 

McGrain v. Daugherty , 273 U.S. 135, 160-167 (1927); Kilboum v. Thompson . 103 U.S. 

168 (1881). See also H.Res. No. 394 (referring to Congress’ "Constitutional obligation 

to conduct oversight of matters relating to the operations of the government."). 

In addition, those obligations are set out explicitly in Rule X(2)(b)(1) of the 

United States House of Representatives, which states: 

"Each standing committee . . . shall review and study, on a 
continuing basis, the application, administration, execution, 
and effectiveness of those laws, or parts of laws, the subject 
matter of which is within the jurisdiction of that committee and 
the organization and operation of the Federal agencies and 
entities having responsibilities in or for the administration 
and execution thereof, in order to determine whether such 
laws and the programs thereunder are being implemented 
and carried out in accordance with the intent of the Congress 
and whether such programs should be continued, curtailed or 
eliminated. In addition, each such committee shall review 
and study any conditions or circumstances which may indi- 
cate the necessity or desirability of enacting new or additional 
legislation within the jurisdiction of that committee (whether or 
not any bill or resolution has been introduced with respect 
thereto), and shall on a continuing basis undertake future 
research and forecasting on matters within the jurisdiction of 
that committee. . ." 

Rule X gives effect to the broad oversight responsibilities set out in the Legislative 
Reorganization Act of 1970, 2 U.S.C. § 190d (the "LRA"). 
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The broad reach of the LRA in this case is enhanced by the Federal Home 
Loan Bank Act, as amended by FIRREA, 12 U.S.C. § 1441a(k)(4), (5), which requires 
the RTC to submit annual and semiannual reports to Congress. In addition, FIRREA 

directs that the Thrift Depositor Protection Oversight Board (the "Oversight Board"), 

/ 

which has supervisory authority over the RTC and on which the Director of OTS sits, 
"shall appear before the Committee on Banking, Finance and Urban Affairs of the 
House of Representatives," not later than 30 days after submission of each semiannual 
report, for the purpose of reporting on, among other matters, cases involving institutions 
within the RTC’s jurisdiction, sales of assets of such institutions, potential sources of 
additional funds that might be recovered for the RTC, and the remaining exposure to 
the United States Government from such institutions. 12 U.S.C. § 1441a(k)(6). 

The Oversight Board and the RTC submitted their most recent semiannual 
reports to the Committee on November 1, 1993 and April 29, 1994. The Oversight 
Board was statutorily required to appear before the Committee no later than December 
3, 1993 with regard to its November report. Although the oversight hearing required by 
FIRREA was originally scheduled for March 24, 1994, it was abruptly postponed 
indefinitely. The Oversight Board is statutorily required to appear before the Committee 
no later than May 31, 1994 (the first day following the Memorial Day weekend), with 
regard to its April report. (Seidel Decl. 1J 13.) Plaintiff trusts that the Committee and 
Defendants will discharge their legal responsibilities by holding a prompt and timely 
hearing on the April 29, 1994 semiannual report, and perhaps the November 3, 1993 
semiannual report as well. - Plaintiff strongly believes that the documents at issue in this 
case will be a central focus of that hearing. 
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More specifically, both Houses of Congress and the President have 
recently acknowledged the legitimacy and importance of Congressional review of all 
circumstances surrounding Madison Guaranty. On March 17, 1994, Senator Donald 
Riegle of Michigan, Chairman of the Senate Committee on Banking, Housing and Urban 
Affairs, which has oversight responsibility over Defendants and FIRREA for the United 
States Senate, stated that inquiry into Madison Guaranty is not only appropriate, but 
imperative, to the fulfillment of the oversight responsibilities of the two Congressional 
committees: 

"Within the text of that part of [FIRREA] we went so far as 
to say that any institutions that failed in that time period 
[January 1, 1989 through a date between January 1 and July 
1, 1995] . . . that if any senator on the committee wanted to 
come in and ask questions about that particular institution, 
that they had the right in law to do so. We did not foresee 
the Madison case at that time, but it applies precisely to the 
Madison case and every other case out of that time period. 

So the other dav when officials from the RTC came in to 
present their semiannual report, every member of the Senate 
Banking Committee had the legal right and authority to ask 
specific Questions about any institution that failed fbetween 
1989 and 19951. and that included Madison Guaranty ." 

Cong. Rec. S3153 (daily ed., Mar. 17, 1994) (emphasis 
added). 

That same day, by a unanimous vote, the United States Senate, during consideration of 
S. 1275, passed an amendment offered by Senate Majority Leader Mitchell and Senate 
Minority Leader Dole authorizing hearings relating to Madison Guaranty. (Seidel Decl. 

U 5 and Ex. 1.)- 


- The amendment also authorized hearings relating to Whitewater Development 
Corporation, an affiliate of Madison Guaranty, and Capital Management Services, Inc. 
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On March 22, 1994, by a vote of 408 to 15, the House of Representatives 

passed House Resolution No. 394, reaffirming Congress’ "Constitutional obligation to 

conduct oversight of matters relating to the operations of the government, including 

matters related to any governmental investigations which may from time to time be 

undertaken," and establishing procedures for appropriate Congressional oversight, 

including hearings on all matters related to "Madison Guaranty Savings & Loan 

Association (‘MGS&L’), Whitewater Development Corporation and Capital Management 

Services Inc. (‘CMS*)." (Seidel Decl. U 6 and Ex. 2.) 

After passage of both the Senate and the House resolutions authorizing 

hearings into the Madison Guaranty and related matters, President Bill Clinton stated in 

a nationally-televised news conference on March 24, 1994: 

"I support the actions of the House and the Senate clearing 
the way for hearings at an appropriate time that does not 
interfere with [Special Counsel Robert] Fiske’s responsi- 
bilities. And I will fully cooperate with their work as well. . . . 

Cooperation, disclosure, and doing the people’s business are 
the order of the day." (Seidel Decl. 7 and Ex. 3.) 

Thus, the President, the Senate, and the House of Representatives have 

acknowledged the propriety and necessity of hearings concerning Madison Guaranty; it 

is in preparation for those hearings and the hearings mandated by FIRREA that Plaintiff 

has requested from Defendants the documents at issue here. For Plaintiff to prepare 

for and discharge his statutory and constitutional responsibilities as Ranking Minority 

Member of the Committee, it is imperative that he immediately receive all documents in 

Defendants’ possession or control concerning Madison Guaranty. 


2031 



8859 


-9- 

Defendants’ Custom and Practice of 
Cooperating with the Ranking Minority Member 

Since their creation in 1989, both Defendants have consistently and 
voluntarily provided non-public documents to the Ranking Minority Member of the 
Committee/ This has been especially true when the Ranking Minority Member sought 
documents pertaining to failed thrift institutions. Specifically, upon request of the 
Ranking Minority Member, Defendants provided such documents as examination 
reports, criminal referrals, board of directors minutes, internal memoranda, and 
documents purportedly subject to the attorney-client privilege and work product 
protections - the same categories of documents at issue here - pertaining to such 
failed thrifts as Lincoln Savings & Loan Association of Irvine, California; Silverado 
Savings & Loan Association of Denver, Colorado; Columbia Savings & Loan Association 
of Beverly Hills, California; and Centrust Savings & Loan Association of Miami, Florida. 
(See Stmt. H 7; Seidel Decl. H 9 & Exs. 4-8.) 

In some instances, the documents were made available in connection with 
a Committee investigation, such as that contemplated by House Resolution No. 394; in 
other situations, all requested information has been made available in connection with 
the semiannual oversight hearings mandated by FIRREA. In each instance, non-public 
documents were made available directly to the Ranking Minority Member and his staff 
on an independent basis. 
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Plaintiffs Efforts To Obtain Pertinent 
Documents Relating to Madison Guaranty 

Pursuant to and in fulfillment of his oversight responsibilities as the 
Ranking Minority Member of the Committee, Plaintiff has made extensive but unsuc- 
cessful efforts for six months to obtain documents pertaining to Madison Guaranty. 

4 Plaintiff has made these efforts pursuant to the Freedom of Information Act, House 
Rules, settled principles of agency cooperation with Congress, FIRREA, and the 
Constitution. 

As more fully set forth in the Declaration of Joseph L. Seidel and in 
Plaintiffs Statement of Undisputed Material Facts submitted pursuant to Local 
Rule 108(h) ("Stmt.”), Plaintiff has written to each Defendant at least eight times 
beginning in December 1993. On December 9, 1993, Plaintiff wrote to the Honorable 
Roger C. Altman (Interim Chief Executive Officer of Defendant RTC) and Jonathan 
Fiechter (Acting Director of Defendant OTS), requesting each to provide all documents 
relating to Madison Guaranty. (Stmt. If 10.) On December 22, 1993, Mr. Fiechter wrote 
to Plaintiff and agreed to "provide you with anv information available to the public under 
the Freedom of Information Act," but refusing to make available additional information. 
(Stmt. U 10) (emphasis added). Also on December 22, 1993, Mr. Altman responded 
that "the RTC will thoroughly cooperate in this investigation" and agreed to supply 
"most" of the documents; nevertheless, Mr. Altman referred to "limits on our ability to 
provide certain" documents, including "the Privacy Act and legal privilege or other 
restrictions on the ability of the RTC to release them." (Stmt. H 10.) 


2033 


8861 


- ii - 

To address the purported legal concerns raised by Defendants in their 
responses to Plaintiffs December 9, 1993 letters, Plaintiffs staff prepared and sent to 
Defendants RTC and OTS a legal memorandum detailing the right of Plaintiff in his 
capacity as Ranking Minority Member to obtain access to the requested documents. 
(Stmt. U 10.) Plaintiffs staff also made repeated offers to accommodate any legitimate 
concerns Defendants might have about confidentiality or privacy. (Stmt If 10.) 

On February 3 and 4, 1994, Plaintiff wrote again to Messrs. Altman and 
Fiechter, respectively, reiterating the request of the December 9, 1993, letters. (Exs. 13 
and 14.) Defendants responded by refusing to provide any documents not otherwise 
available to the public pursuant to FOIA. (Stmt. If 10.) 

On March 7, 1994, Plaintiff wrote to Messrs. Fiechter and Ryan reiterating 
his request for documents pertaining to Madison Guaranty, and requesting that 
Defendants confirm that their refusal to provide the documents constituted final agency 
action. (Stmt. U 10.) 

On March 8, 1994, Plaintiff wrote to Messrs. Fiechter and Ryan requesting 
documents pertaining to Madison Guaranty, this time expressly stating that the 
documents were necessary for the Committee’s ’’statutorily mandated, semi-annual" 
oversight hearings, then scheduled for March 24. (Stmt, 10.) On March 10, 1994, 
however, Henry B. Gonzalez, Chairman of the Committee, wrote to both Defendants 
instructing them not to comply with Plaintiffs request for documents. (Stmt. If 10.) The 
very next day, and consistent with the instructions from Congressman Gonzalez, 
Defendants again refused to produce the requested documents. (Stmt. If 10.) 


2034 



8862 


- 12 - 

Undeterred‘ Plaintiff wrote once again to Defendants on March 18, 1994, 
seeking documents pertaining to Madison Guaranty for use in connection with the 
oversight hearings, then scheduled for March 24, 1994. (Stmt. 10.) On March 21, 

1994, however, Congressman Gonzalez abruptly postponed the statutorily-mandated 

/ 

oversight hearings. (Stmt, 10, 11.) 

After passage of House Resolution No. 394, Plaintiff again wrote to 
Defendants seeking documents pertaining to Madison Guaranty Savings & Loan 
Association. Again, both Defendants refused. (Stmt. If 10.) 

On April 11 and 12, 1994, PlaintifModged administrative appeals with 
Defendants pursuant to Defendants' respective FOIA regulations. (Stmt. K 10.) Those 
appeals were denied by Defendant OTS on April 21 and by Defendant RTC on May 2, 
1994. (Stmt. 1J10.) 

Plaintiffs efforts over the last six months to obtain from Defendants 
documents pertaining to Madison Guaranty have proved futile. Through their most 
senior officials, Defendants have made clear their unwillingness to produce any 
documents to Plaintiff other than those available to members of the public pursuant to 
FOIA, regardless of-whether Plaintiff seeks such documents pursuant to FOIA, House 
Rules, settled principles of agency cooperation with Congress, or Plaintiffs statutory 
responsibility to oversee Defendants pursuant to FIRREA and other laws. In addition, 
Defendants appear to have been subject to improper political pressures to withhold the 
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documents.- Despite the clear relevance of the documents to the hearings mandated 
by FIRREA, House Resolution No. 394, and the corresponding Senate resolution, as 
well as the President’s call for H [c]ooperation [and] disclosure," Defendants have 

repeatedly refused to release the documents, even under guarantees of strict 

/ 

confidentiality. This coordinated refusal of two federal agencies to provide documents 
to the Ranking Minority Member of the House Committee with jurisdiction over their 
activities is unprecedented, unlawful, arbitrary and capricious, and an abuse of 
Defendants’ discretion. As we show below, it cannot stand. 

ARGUMENT 

I. PLAINTIFF IS ENTITLED TO RECEIVE THE REQUESTED 
DOCUMENTS PURSUANT TO THE FREEDOM OF 
INFORMATION ACT. 

As a Member of Congress and Ranking Minority Member of the House 

Committee on Banking, Finance and Urban Affairs, Plaintiff is entitled to the requested 

documents under FOIA. Defendants have invoked FOIA exemptions 4, 5, 7, and 8 as 

well as the Privacy Act as the stated bases for denying Plaintiffs requests. (Stmt. 

H 10.) Defendants’ position is flawed as a matter of law, however: by the express 

wording of the statutes, neither FOIA exemptions nor the Privacy Act can justify refusals 


- Although the interference by Congressman Gonzalez is documented (Stmt. H 10; 
Seidel Decl. 12(e) and Exs. 21, 22), the current recordjjoes not disclose whether any 
instructions (or "suggestions") to withhold the documents were made to Mr. Altman in 
the course of his widely-reported discussions of Defendants’ investigations with senior 
White House officials. 

2036 


8864 


- 14- 

to produce documents to Plaintiff.* Moreover, Defendants’ departure from their 
practice of not invoking the discretionary FOIA exemptions constitutes an abuse of 
discretion. 


A. / FOIA Expressly Prohibits Defendants from Invoking 

Its Exemptions To Withhold Information from Plaintiff. 

Although FOIA contains numerous exemptions, Congress made clear that 
FOIA "is not authority to withhold information from Congress." 5 U.S.C. § 552(d). 

Under this Congressional savings clause and controlling case law construing it, 
Defendants may not invoke FOIA exemptions against Plaintiff, even if those exemptions 
would be applicable to a member of the public. 

The legislative history of the savings clause states that "members of the 
Congress have all the rights of access guaranteed to ’any person’ [by FOIA], and the 
Congress has additional rights of access to alt Government information which it deems 
necessary to carry out its functions." H.Rep. No. 1497, 89th Cong., 2d Sess. 11-12, 
1966 U.S. Code Cong. & Admin. News 2418, 2429. The statute "explicitly notes that its 
exemptions from disclosure of agency records provide no authority to withhold informa- 
tion from Congress," Office of Legal Counsel, General Accounting Office Request for 
Documents of the Federal Emergency Management Agency . 4 Op. O.L.C. (Volume B) 
773, 774 (September 10, 1980), and the courts have applied the savings clause as 
plainly as it is written. See , e.g. . Florida House of Representatives v. United States 


- Because Defendants possess no particular agency expertise with regard to FOIA 
and the Privacy Act, this Court reviews their interpretations of those statutes de novo . 
See United States Dep’t of the Naw v. FLRA . 975 F.2d 348, 351 (7th Cir. 1992). 
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Department of Commerce . 961 F.2d 941, 946 (11th Cir. 1992) (FOIA exemption 5 "may 
not be exercised against Congress”). 

Defendants' reliance on the FOIA exemptions rests upon their view that 

the FOIA exemptions apply to an individual Member of Congress just as they apply to a 

/ 

member of the public. Plaintiff’s requests, Defendants apparently contend, do not come 
from "Congress." This contention is incorrect as a matter of law. 

Congress acting as a whole or through its committees may obtain informa- 
tion from executive agencies and departments through many mechanisms, such as 
subpoenas, to which the FOIA exemptions obviously do not apply. The Congressional 
savings clause in Section 552(d) has no application' in these contexts. That clause is 
meaningful only if read as a limitation on the ability of agencies and departments to 
assert FOIA exemptions in response to FOIA requests . Indeed, if Section 552(d) were 
not intended to eliminate the applicability of FOIA exemptions to FOIA requests from 
Congress, the Congressional savings clause - "this section is not authority to withhold 
information from Congress" - would have been unnecessary. And, since "Congress" 
acting as a whole would have little need to resort to FOIA - as opposed to subpoenas 
- individual members of Congress are more likely to use FOIA and more in need of the 
protection of the Congressional savings clause. Indeed, FOIA requests from 
"Congress" acting as a whole are, if ever made, so rare as to be not worth 
considering 


- Plaintiff and his staff are unaware of a single FOIA request ever made by Congress 
acting as a whole. 
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The United States Court of Appeals for the District of Columbia Circuit has 
recognized this point. In Murohv v. Department of Army . 613 F.2d 1161 (D.C. Cir. 

1979), the plaintiff sought documents pursuant to FOIA that had previously been 

released to a Member of Congress. When the Department of Army invoked FOIA 

/ 

exemptions to justify its refusal to release those documents to the plaintiff, the plaintiff 

argued that prior disclosure to the Congressman constituted a waiver of the exemptions. 

The court rejected this argument, reasoning that the FOIA exemptions are inapplicable 

to a Member of Congress acting individually, and accordingly disclosure of the 

documents to a Member did not waive the exemptions. 

Specifically addressing plaintiffs argument - implicit in Defendants' 

position here - that an individual Member is not "Congress" as that term is used in 

former Section 552(c) (now Section 552(d)), the Court stated: 

"Congress rarely acts as a body. Its manifold duties in 
the legislative, investigative, and oversight fields are 
almost invariably carried out through committees, committee 
chairmen, individual members, and staff personnel. Thus, a 
construction of section 552(c). which would relate it only to 
action of Congress as an entity would render the provision 
largely meaningless .... 

AH Members have a constitutionally recognized status 
entitling them to share in general congressional powers and 
responsibilities, many of them reguirino access to executive 
information . It would be an inappropriate intrusion into 
the legislative sphere for the courts to decide without 
congressional direction that, for example, only the chairman 
of a committee shall be regarded as the official voice of the 
Congress for purposes of receiving such information, as 
distinguished from its ranking minority member, other " - 
committee members, or other members of the Congress." \± 
at 1156-57 (emphasis added). 
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See also FTC v. Owens-Coming Fiberalas Coro .. 626 F.2d 966, 974 & n.16 (D.C. Cir. 
1980) (when Murphv applies, an executive agency "could not lawfully withhold 
information sought by a member of Congress regardless of whether he complied with 

an applicable committee or subcommittee rule.")*' 

/ 

The Congressional leadership itself has recently told a federal court that 
the Ranking Minority Member of a House Committee is the "functional counterpart of the 
Chairman [of the committee] on the majority party’s side."*' Thus, Plaintiffs dual status 
as a Member of Congress and as the Ranking Minority Member of the Committee puts 
him squarely within the Congressional savings clause. 

Finally, with one party controlling both Houses of Congress as well as the 
Executive Branch, a ruling that the Ranking Minority Member of a Committee can 
perform his or her oversight responsibilities only to the extent that the Chairman of the 
Committee is willing to allow issuance of subpoenas or other process in the 
Committee’s name would create a truly untenable situation. The ruling party would be 
able - if it chose to do so - to preclude inquiry into mismanagement or even 
wrongdoing in the Executive Branch. Although this Court need not decide if this case 
presents such a situation, a ruling so thoroughly emasculating the rights of the minority 


- See also Moon v. CIA . 514 F. Supp. 836, 840 (S.D.N.Y. 1981) (Murphv "stressed 
that 5 U.S.C. § 552(d) specifies that the exemptions of Section 552(b) are 'not authority 
to withhold information from Congress.’"); Exxon Coro , v. FTC . 384 F. Supp. 755, 762 
(D.D.C. 1974) (Section 552(d) demonstrates that M [c]leariy Congress intended that it 
should receive information not available to the public."). 

- Amici Curiae Brief of the Speaker and Bipartisan Leadership Group of the House of 
Representatives in Support of the Omnibus Motion to Dismiss The Indictment, United 
States v. McDade . Crim. No. 92-249 (E.D. Pa., submitted July 1, 1993) at 9 (relevant 
portions attached hereto as Exhibit B.) 
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party would have grave implications, and could well undermine public confidence in the 
federal government. 

B. The Privacy Act Provides No Basis for 

Withholding the Requested Documents 
f from Plaintiff. 

In addition to their reliance upon numerous FOIA exemptions, Defendants 
have also cited the Privacy Act, 5 U.S.C. § 552a, as a basis for withholding the 
requested documents. After setting forth a prohibition on disclosure of certain records 
"to any person, or to another agency," the Privacy Act exempts disclosures "to either 
House of Congress, or, to the extent of matter within its jurisdiction, any committee or 
subcommittee thereof, any joint committee of Congress or subcommittee of any such 
joint committee." 5 U.S.C. § 552a(b)(9). The requested documents clearly pertain to a 
"matter within [the] jurisdiction" of the Committee. For the same statutory and policy 
reasons that moved the Court in Murphy . Plaintiff while acting in his official capacity 
must be considered exempt from the Privacy Act. Indeed, these very Defendants have 
previously recognized that disclosure of documents in confidence to a Member of 
Congress does not violate the Privacy Act. (Seidel Decl. 9 and Exs. 5, 6, 8.) 

In addition, it is well-established that the Privacy Act "excepts from its 
prohibition on disclosure information that must be made available under the FOIA." 
Williams v. McCausland . 1994 Dist. LEXIS 353, Nos. 90 Civ. 7563 (RWS), 91 Civ. 7281 
(RWS) (S.D.N.Y. January 14, 1994) at *5 (attached hereto as Exhibit C). Thus, whether 
an agency must release private information "requires a determination of whether such _ 
information would have to be disclosed under FOIA . . . ." Federal Labor Relations 
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Auth. v. United States Dep’t of Veterans Affairs . 958 F.2d 503, 505 (2d Cir. 1992). See 
also Department of Defense v. FLRA . 964 F.2d 26, 30-31 n.6 (D.C. Cir. 1992) (agency 
can disclose personal information that it must disclose under FOIA). Because the 

requested documents must be provided Plaintiff under FOIA, Defendants here cannot 

/ 

hide behind the Privacy Act. 

C. Even If the FOIA Exemptions and Privacy Act 
Are Applicable, Defendants Have Abused Their 
Discretion bv Invoking Them Here. 

The exemptions from disclosure under FOIA are permissive, not 

mandatory. See GTE Svlvania. Inc, v. Consumer Product Safety Comm’n . 598 F.2d 

790, 800 (3rd Cir. 1979); Mead Data Cent.. Inc, v. United States Dep’t of Air Force . 566 

F.2d 242, 258 (D.C. Cir. 1977); Martin Marietta Coro, v. FTC . 475 F. Supp. 338, 341 

(D.D.C. 1979). Thus, whenever an exemption is potentially applicable, the agency must 

properly use its discretion to determine whether to invoke it. 

The Attorney General has recently directed that FOIA exemptions "are 

best applied with specific reference" to identified harms, and has "strongly encourage[d] 

[agency] FOIA officers to make ’discretionary disclosures’ whenever possible under the 

Act.” Office of the Attorney General, Memorandum for Heads of Departments and 

Agencies (Oct. 4, 1993) (attached hereto as Exhibit D). Indeed, on the same day as 

the Attorney General’s memorandum, President Clinton issued a Memorandum For 

Heads of Departments and Agencies (Oct. 4, 1993) (attached hereto as Exhibit E), 

calling upon all Federal departments or agencies to "renew their commitment to the 

Freedom of Information Act, to its underlying principles of government openness, and to 
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its sound administration." Because of FOIA’s strong presumption in favor of disclosure, 
the burden is on Defendants to justify withholding any documents. See 5 U.S.C. 

§ 552(a)(4)(B) ("the burden is on the agency to sustain its action."). See also United 

9tetes Dep't pf State V. Bay. 112 S.ct 541, 547 (1991); Times Journal Co. v. 

t 

Department of Air Force . 793 F. Supp. 1, 3 (D.D.C. 1991). 

In this instance, Defendants have invoked blanket FOIA exemptions to 
withhold documents in an arbitrary manner. The arbitrariness is shown in two ways. 
First, throughout their history, Defendants have made available identical categories of 
documents -- examination reports, board minutes, staff investigative files, criminal 
referrals, internal agency memoranda, and other documents - pertaining to failed thrifts 
upon request of the Ranking Minority Member. (Stmt. U 7.) As set forth in more detail 
in the Seidel Declaration: 

• At the request of then-Ranking Minority Member Chalmers P. Wylie, 

Defendant RTC produced extensive documentation relating to Columbia 
Savings & Loan Association of Beverly Hills, California, including board of 
directors minutes, examination reports, securities portfolios, compensation 
plans, end other documents, some of which were protected by the 
attorney-client privilege and work product doctrine. Subsequently, 
Defendant RTC provided the Ranking Minority Member and his staff with 
full access to RTC investigative files relating to Columbia Savings and 
Loan at the office of Defendant RTC. Both of these requests were 
pursuant to an independent Minority investigation of the savings and loan 
industry. (Seidel Decl. U 9(a) and Exs. 4, 5, 6.) 


2043 




-21 - 

• During the extensive investigations of Charles Keating and Lincoln Savings 
& Loan Association of Irvine, California, the OTS provided the Ranking 
Minority Member as well as individual Members of the Committee 

^ unrestricted access to pertinent documents, including examination reports 
and all supervisory materials. (Seidel Decl. U 9(b).) 

• Defendant OTS made available to the Committee's minority staff 
documents pertaining to Silverado Savings & Loan Association of Denver, 
Colorado, including examination reports, supervisory memoranda, 
enforcement memoranda, and other documents, many of which were 
protected by the attorney-client privilege, work product doctrine, and 
agency privacy regulations. (Seidel Decl. H 9(c) and Ex. 8.) 

• During the Congressional investigation by the 101st Congress of Centrust 
Savings & Loan Association of Miami, Florida, Defendants OTS and RTC 
allowed the Ranking Minority Member and his staff full independent access 
to pertinent records, including but not limited to, examination reports, 
criminal referrals, telephone logs, desk calendars, and internal 
memoranda. Subsequently, during the 102nd Congress, individual 
members of the Committee and Minority staff also received full access to 
RTC investigative materials pursuant to an independent Minority 
investigation of Centrust. (Seidel Decl. If 9(d).) 

Especially in view of the mandated semiannual oversight hearing which by statute is 
required to occur before May 31, 1994, and in light of the hearings required by House 
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Resolution No. 394, Defendants have articulated no cogent reason for treating 
differently the documents at issue here. 

Moreover, the documents at issue relate to a defunct savings and loan 

institution that has already received, like the individuals involved with it, widespread 

/ 

publicity. It is doubtful that any legitimate regulatory, investigative, or privacy interest 
would be furthered by withholding these documents from Plaintiff. Indeed, having 
previously provided identical categories of documents pertaining to failed thrifts to 
numerous Committees of Congress - making them accessible to many Members and a 
multitude of staff personnel - it seems odd for Defendants to assert confidentiality 
against an individual Member and his staff here. And, of course, they apparently 
recognize an obligation to produce these documents to the entire Committee upon 
request from the Chairman. In any event, if confidentiality is a valid concern, Plaintiff 
has offered to accept reasonable confidentiality restrictions.- 

II. DEFENDANTS’ REFUSAL TO PRODUCE THE REQUESTED 
DOCUMENTS VIOLATES THE ADMINISTRATIVE 
PROCEDURE ACT. 

Quite apart from their failure to comply with FOIA, Defendants' refusal to 

produce the requested documents is arbitrary, capricious, an abuse of discretion, and 

contrary to law, and is therefore agency action in violation of the Administrative 

Procedure Act ("APA"), 5 U.S.C. §§ 551 et seg, 

- In the event the Court determines that Plaintiff is not entitled to all the requested 
documents for the reasons set forth in this Memorandum, Plaintiff reserves his rights to 
receive a Vaughn index, and to challenge Defendants' determinations regarding 
individual documents or categories of documents. See Vaughn v. Rosen . 484 F.2d 820 
(D.C. Cir. 1973), cert denied . 415 U.S. 977 (1974). 
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A. Defendants' Refusal To Produce the Requested 
Documents Is an Arbitrary and Unexplained 
Departure from a Presidential Directive. 

For more than a decade, the Executive Branch has acted on 

Congressional requests for information pursuant to a Presidential directive "to comply 

with Congressional requests for information to the fullest extent consistent with the 

Constitutional and statutory obligations of the Executive Branch." Memorandum for the 

Heads of Executive Departments and Agencies regarding Procedure Governing 

Responses to Congressional Requests for Information (Nov. 4, 1982) ("the November 4, 

1982 Memorandum") (attached hereto as Exhibit F). In that Memorandum, President 

Ronald Reagan directed all Executive Branch departments and agencies to provide 

information to Congress upon request, without the need for formal Committee action or 

subpoenas, unless the President himself invoked executive privilege. The continuing 

validity of this directive was confirmed as recently as February 18, 1994, in a letter from 

then-Associate Attorney General Webster L. Hubbell to Congressman John Dingell 

(attached hereto as Exhibit G). 

Executive branch statements such as the November 4, 1982 and 
October 4, 1993 Memoranda govern the agencies’ use of discretion in responding to 
Congressional requests for information. Unexplained deviations from these directives 
are arbitrary, capricious, and contrary to law. In Anne Arundel Countv v. EPA . 963 F.2d 
412 (D.C. Cir. 1992), for example, the Environmental Protection Agency had altered its 
testing methods for groundwater in deciding to designate a landfill as a hazardous 
waste site. Although the Court conceded that EPA was entitled to some deference on 
"technical" questions, it held the agency's action "arbitrary and capricious" because, like 


2046 



8874 


-24- 

Defendants here, EPA "offered no explanation or justification" for acting "in direct 
conflict with the stated policy . . . Jd. at 416. 

Accordingly, Defendants’ unexplained failure to comply with the 
November 4, 1982 Memorandum, as reaffirmed by the present Administration, 
constitutes a violation of the APA. 

B. Defendants’ Refusal To Release the Requested 

Documents Constitutes a Deviation from Defendants’ 

Well-Settled Practice. 

A federal agency may not deviate without explanation from its prior 

practices, whether formal or informal. See, e.a. . Briscoe v. Kusper . 435 F.2d 1046, 

1055 (7th Cir. 1970) ("An agency may be bound by its own established custom and 

practice as well as by its formal regulations."). Since their creation in 1989, Defendants 

RTC and OTS have consistently provided documents requested by the Ranking Minority 

Member of the Committee. As shown (pp. 20-21 above), Defendants have provided 

their most sensitive documents - including materials claimed to be subject to the 

attorney-client privilege, work product doctrine, and privacy regulations — to the Ranking 

Minority Member and his staff on an independent basis. As far as Plaintiff is aware, 

Defendants have never before relied upon FOIA exemptions or the Privacy Act to 

withhold information from the Ranking Minority Member of the Committee, and it is 

undeniable that Plaintiff is similarly situated to the Ranking Minority Members to whom 

Defendants have provided requested documents in similar situations. 

It is well-established that "[ajgency. decisions that depart from established 

precedent without a reasoned explanation will be vacated as arbitrary and capricious." 
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Graphic Communications International Union. Local 554 v. Salem-Gravure Div. of World 
Color Press. Inc. . 843 F.2d 1490, 1493 (D.C. Cir. 1988). See also Diaz-Resendez v. 
INS . 960 F.2d 493, 495 (5th Cir. 1992) (agency’s "decision may be reversed as an 

abuse of discretion when it is made without rational explanation, or inexplicably departs 

/ 

from established policies."). Agencies simply cannot take inconsistent actions without at 
least "providing some explanation for the inconsistency." Masonry Masters. Inc , v. 
Thornburgh . 742 F. Supp. 682, 687 (D.D.C. 1990). This rule is especially important 
when the departure from prior practice involves different treatment of individuals who 
occupy similar positions. See , e.a. . Wilkett v. ICC . 844 F.2d 867, 871 (D.C. Cir. 1988) 
(in an application for fees under the Equal Access to Justice Act, "a finding that an 
agency acted arbitrarily and capriciously by denying equal treatment to two similarly 
situated parties . . . renders it much more likely that the Government’s action was not 
substantially justified."); Airmark Corp . v. FAA . 758 F.2d 685, 691 (D.C. Cir. 1985) 
(agency may not "treat like cases differently"); NLRB v. Washington Star Co .. 732 F.2d 
974, 977 (D.C. Cir. 1984) ("The present sometimes-yes, sometimes-no, sometimes- 
maybe policy" is incompatible with the Court’s "obligation to preclude arbitrary and 
capricious" agency action); Contractors Transport Corp. v. United States . 537 F.2d 
1160, 1162 (4th Cir. 1976) ("Patently inconsistent application of agency standards to 
similar situations lacks rationality and is arbitrary."). 
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C. Defendants Abused Their Discretion by Allowing Their 
Decision To Withhold the Requested Documents To Be 
Influenced improperly. 

While considering Plaintiffs request for documents, Defendants 

compromised the decisionmaking process by allowing pressure from another Member of 

/ 

Congress to interfere with that process. By taking such improper influence into account 
in their decisionmaking process, Defendants abused their discretion. 

Plaintiff had an expectation that his request would be addressed on its 
merits, with Defendants employing their discretion to further the aims of openness and 
disclosure. Instead, their exercise of discretion was usurped, or at least tainted, by 
interference from another Congressman. Acting without a vote of the Committee, 
Congressman Henry Gonzalez, the Committee's Chairman, expressly instructed 
Defendants to ignore Plaintiffs requests for documents until such time as the Chairman 
authorized their release. See Letter from Congressman Henry Gonzalez to Mr. 

Jonathan Fiechter (Acting Director, OTS) (March 10, 1994) (Seidel Decl. Ex. 21) ("I will 
request any information needed by the Committee in order to prepare for any Thrift 
Depositor Protection Board Oversight hearings . . . and will make it available to 
members of the Committee, as appropriate."); Letter from Congressman Henry 
Gonzalez to John E. Ryan (Deputy Chief Executive Officer, RTC) (March 10, 1994) 
(Seidel Decl. Ex. 22) (same language). It is undisputed that Defendants considered this 
instruction when deciding to withhold the documents. See Letter from Jonathan L. 
Fiechter (OTS) to The Honorable Jim Leach (March 11, 1994) (Seidel Decl. Ex. 23.) 
("Chairman Gonzalez has informed us in a March 10 letter that your requests do not 
constitute a Rule X or Rule XI investigation . . . ."). Letter from John E. Ryan (RTC) to 
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The Honorable Jim Leach (March 11, 1994) (Seidel Decl. Ex. 24) ("I have just received 
the enclosed letter dated March 10, 1994, from Chairman Gonzalez indicating that the 
Committee is not conducting an investigative hearing. Therefore, the records request 
was made in your individual capacity as a member of Congress . . . ."). 

Defendants’ actions with regard to Plaintiff’s request for documents are 
informal agency adjudications, rather than rulemakings. See K. Davis & R. Pierce, 
Administrative Law Treatise § 6.1 at 228 ("What distinguishes legislation from 
adjudication is that the former affects the rights of individuals in the abstract and must 
be applied in a further proceeding before the legal position of any particular individual 
will be definitively touched by it, while adjudication operates concretely upon individuals 
in their individual capacity."). Although many decisions addressing improper 
Congressional influence on Executive agencies arise in the context of formal 
adjudicatory proceedings, 1 - interference is no less improper, we respectfully submit, 
when it prevents the agency from making an independent judgment about matters within 
its discretion in the course of an informal adjudication. 

Plaintiffs situation is readily distinguished from "an agency’s patient 
audience to Congress," or a "simple plea for more effective enforcement of a law 
DCP_Farms, 957 F.2d at 1188. Nor is this a case in which a Member of Congress is 
attempting "vigorously to represent the interests of [his] constituents before 


- See , e.g. . DCP Farms v. Yeutter . 957 F.2d 1183, 1187 (5th Cir.), (citing D C. 
Federation of Civil Ass’ns v> Volpe . 459 F.2d 1231 (D.C. Cir. 1971)); cert , denied . DCP 
Farms v. Secretary of Agriculture . 1 13 S. Ct. 406 (1992); Peter Kiewit Sons’ Co . v. 
United States Army Corps of Engineers . 714 F.2d 163, 171 (D.C. Cir. 1983); Pillsburv 
Co. v. FTC, 354 F.2d 952 (5th Cir. 1966). 
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administrative agencies/ 1 Sierra Club v. Costle . 657 F.2d 298, 409 (D.C. Cir. 1981), 
rev’d on other grounds . 463 U.S. 680 (1983). Rather, a Member of Congress instructed 
Defendants to withhold documents from another Member of Congress in order to 

"frustrate the intent of Congress as a whole as expressed in statute . Id. Defen- 

/ 

dants obeyed within 24 hours. Defendants’ position with regard to PlaintifPs requests 
demonstrates actual bias in the decisionmaking process, and thus Defendants’ actions 
in withholding the requested documents from Plaintiff are arbitrary, capricious, and 
invalid as a matter of law. 

III. DEFENDANTS* REFUSAL TO PRODUCE THE REQUESTED 
DOCUMENTS VIOLATES THE REPORTING OBLIGATIONS 
IMPOSED ON THEM BY FIRREA AND INTERFERES WITH 
PLAINTIFFS OVERSIGHT OBLIGATIONS. 

By withholding the requested documents, Defendants are frustrating 

Plaintiffs oversight obligations. As noted above, Sections 21A(k)(4) and (5) of FIRREA, 

12 U.S.C. § 1441a(k)(4), (5), require Defendant RTC to submit annual and semiannual 

reports to Congress. Section 21A(k)(6) of FIRREA, 12 U.S.C. § 1441a(k)(6), directs 

that the Thrift Depositor Protection Oversight Board, which has supervisory authority 

over Defendant RTC and on which the Director of Defendant OTS serves, "shall appear 

before the Committee on Banking, Finance and Urban Affairs of the House of 

Representatives," not later than 30 days after submission of each semiannual report. 

The statute clearly contemplates unrestricted inquiry by Members of the Committee into 

the business of Defendants, and into their handling of specific institutions. Fulfillment of 
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these responsibilities presupposes access by Members of the Committee to information 
about such institutions, including Madison Guaranty .- 

The Oversight Board and the RTC submitted their most recent semiannual 

reports to the Committee on November 1, 1993 and April 29, 1994. Although the 

/ 

oversight hearing required by Section 21A(k)(6) of FIRREA has been postponed, 

Plaintiff believes that the Committee and Defendants will perform their legal 
responsibilities and hold a hearing no later than May 31, 1994 (the first day following 
the Memorial Day weekend) on the April 29, 1994 semiannual report, and perhaps the 
November 3, 1993 semiannual report as well. At that hearing, inquiry into Madison 
Guaranty will be necessary and appropriate. (See Statement of Sen. Riegle, quoted at 
p. 7, supra .) Because the case of Madison Guaranty involved an institution within the 
RTC’s jurisdiction, documents concerning Madison Guaranty are indispensable to 
Plaintiffs performance of his oversight responsibilities; Defendant’s refusal to make 
these documents available threatens to frustrate the intention behind FIRREA. 

CONCLUSION 

For the reasons previously stated, Plaintiff James A. Leach, in his capacity 
as the Ranking Minority Member of the Committee on Banking, Finance and Urban 

- Congress made clear its intent that oversight of Defendants be rigorous. See 
Cong. Rec. H5001 (daily ed., Aug. 3, 1989) (statement of Cong. Lehman) ("Oversight of 
the RTC must be stringent, and any indication of lax management or lack of adequate 
accountability should be quickly addressed."); Cong. Rec. H5002 (daily ed., Aug. 3, 

1989) (statement of Cong. Bereuter) (‘The House and Senate Banking Committees 
must dutifully and responsibly conduct regular and thorough oversight hearings ....); 
Cong. Rec. S10210 (daily ed., Aug. 4, 1989) (statement of Sen. Cranston) ('The two 
Banking Committees must oversee this agency with extra due diligence."). 
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Affairs of the United States House of Representatives, urges the Court to grant 
summary judgment in his favor, declare Defendants Resolution Trust Corporation and 
the Office of Thrift Supervision to be in violation of the Freedom of Information Act, the 
Administrative Procedure Act, and the Federal Home Loan Bank Act, as amended by 
the Financial Institutions Reform, Recovery, and Enforcement Act of 1989, and order 
Defendants immediately to produce all documents relating to Madison Guaranty Savings 
& Loan Association of Little Rock, Arkansas. 


Respectfully submitted, 




C* 

p-y^W\ 


Bobby R. Burchfield 
(D.C. Bar No. 289124) 
Jackson R. Sharman III 


(D.C. Bar No. 428799) 
COVINGTON & BURLING 
1201 Pennsylvania Ave., N.W. 
P.O. Box 7566 


Washington, D.C. 20044-7566 
(202) 662-6000 


Attorneys for Plaintiff 
James A. Leach 


Dated: May 16, 1994 
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IN THE 

UNITED STATES DISTRICT COURT FOR 
THE DISTRICT OF COLUMBIA 


) 

) 

) 

) 

) Civ. No. 94-1033 (CRR) 

) 

) 

) 

) 

) 

) 

) 

) 


ORDER 


After consideration of Plaintiffs Motion for Summary Judgment, the 
reasons in support thereof, and in opposition thereto, it is hereby 

ORDERED that the Motion be and is hereby GRANTED; and 
It is further ORDERED that Defendants Resolution Trust Corporation 
("RTC") and Office of Thrift Supervision ("OTS") are in violation of the Freedom of 
information Act, 5 U.S.C. § 552(b), the Administrative Procedure Act, 5 U.S.C. § 706, 
and the Federal Home Loan Bank Act, as amended by the Financial Institutions Reform, 
Recovery, and Enforcement Act of 1989, 12 U.S.C. § 1441 a(k); and 

It is further ORDERED that Defendants shall produce to Plaintiff all 
documents pertaining to Madison Guaranty Savings and Loan Association of Little 
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Rock, Arkansas, forthwith, with such production to be completed within five business 
days. 


IT IS SO ORDERED. 


/ 


DATED: 


Charles R. Richey 
United States District Judge 
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CERTIFICATE OF SERVICE 


I hereby certify that I have caused true and correct copies of the 

foregoing Plaintiffs Motion for Summary Judgment, Memorandum of Points and 

Authorities in Support thereof, Statement of Undisputed Material Facts Pursuant 

to Lodal Rule 108, and proposed Order to be served by hand on the following 

parties, on this 16th day of May, 1994: 

Mr. Jonathan Fiechter 
Acting Director 
Office of Thrift Supervision 
1700 G Street. N.W. 

Washington, D.C. 20552 

Mr. John E. Ryan 
Deputy Chief Executive Officer 
Resolution Trust Corporation 
801 17th St., N.W. 

Washington, D.C. 20434 

The Honorable Janet Reno 
Attorney General of the United States 
U.S. Department of Justice 
10th & Pennsylvania Avenue, N.W. 

Washington. D.C. 20530 

Eric Holder, Esq. 

United States Attorney 
555 Fourth Street, N.W. 

Washington, D.C. 20001 


**■ 



Jackson R. Sharman III 


*oSZ 
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IN THE 

UNITED STATES DISTRICT COURT FOR 
THE DISTRICT OF COLUMBIA 


) 

JAMES A. LEACH, ) 

*■ ) 

Plaintiff, ) 

v. ) Civ. No. 94-1033 (CRR) 

) 

RESOLUTION TRUST CORPORATION ) 

) 

and ) 

) 

OFFICE OF THRIFT SUPERVISION, ) 

) 

Defendants. ) 

) 


DECLARATION OF JOSEPH L. SEIDEL 


I, Joseph L. Seidel, hereby declare as follows: 

1. lam Minority General Counsel to the Committee on Banking, 
Finance and Urban Affairs of the United States House of Representatives ("the 
Committee"). I have held that position since March 18, 1993. From December 8, 
1990 until March 18, 1993, I was Minority Deputy General Counsel to the Committee. 
From August 17, 1987 until December 8, 1990, I was Counsel to the Committee. 

Prior to August of 1987, I was a banking attorney with the Federal Deposit Insurance 
Corporation. I have been employed by the Committee since prior to the creation of 
the Resolution Trust Corporation ("RTC") and the Office of Thrift Supervision ("OTS"). 
On behalf of the Committee Minority, I was the lead counsel charged with drafting 
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and negotiating the legislation passed into law as the Financial Institutions Reform, 
Recovery, and Enforcement Act of 1989 ("FIRREA"). I am a graduate of The 
American University Law School and am a member of the bar of the State of 

Maryland. 

/ 

2. In the course of fulfilling my duties to the Committee and to the 
Ranking Member of the Committee, I have become familiar with the workings of the 
Committee, the role of the Ranking Member, and executive agencies' custom and 
practice of responding to requests for information from the Ranking Member and 
individual Members of the Committee. I have also become familiar with the statutes 
governing Defendants RTC and OTS. 

3. Plaintiff James A. Leach is the duly elected Member of the United 
States House of Representatives from the First Congressional District of Iowa. Since 
January of 1993, Plaintiff has been the Ranking Minority Member of the Committee. 

4. Published reports indicate that the failure of Madison Guaranty 
has cost United States taxpayers approximately $67 million. A number of questions 
have been raised by state and federal regulatory authorities, the media, and 
Congress concerning the practices of James and Susan McDougal, who controlled 
Madison Guaranty from 1980 to 1986. Additional questions have been raised 
concerning the propriety of certain extensions of credit to persons closely affiliated 
with Madison Guaranty, or its subsidiaries and affiliates; diversion of funds from 
Madison Guaranty for political and other illegal purposes; regulatory delays in closing 
Madison Guaranty; potential conflicts of interest in the representation of the Federal 
Deposit Insurance Corporation and Defendant RTC by the Rose Law Firm (of Little 
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Rock, Arkansas) in a suit against Madison Guaranty’s accountants, Frost & Company; 
potentially abusive practices by Madison Guaranty's service corporation, Madison 
Financial; and other matters. Each of these matters is within the legislative oversight 
responsibility of the Committee, and of Plaintiff as the Ranking Minority Member. 


Senate during consideration of S. 1275 passed an amendment offered by Senate 
Majority Leader Mitchell and Senate Minority Leader Dole authorizing hearings 
relating to Madison Guaranty, Whitewater Development Corporation, and Capital 
Management Services, Inc. (Ex. 1.) 


Representatives passed House Resolution No. 394, reaffirming Congress’ "Constitu- 
tional obligation to conduct oversight of matters relating to the operations of the 
government, including matters related to any governmental investigations which may, 
from time to time, be undertaken," and establishing procedures "for appropriate 
Congressional oversight, including hearings on all matters related to "Madison 
Guaranty Savings & Loan Association (‘MGS&L’), Whitewater Development 
Corporation and Capital Management Services Inc. (‘CMS’)." (Ex. 2.) 


/ 


5. On March 17, 1994, by a unanimous vote, the United States 


6. On March 22, 1994, by a vote of 408 to 15, the House of 


7. After both the Senate and the House resolutions authorizing 


hearings into the Madison Guaranty and related matters had passed. President Bill 
Clinton stated in a nationally-televised news conference on March 24, 1994: 
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"I support the actions of the House and the Senate clearing 
the way for hearings at an appropriate time that does not 
interfere with [Special Counsel Robert] Fiske’s responsi- 
bilities. And I will fully cooperate with their work as 
well .... Cooperation, disclosure, and doing the people’s 
business are the order of the day." (Ex. 3.) 

1 8. For Plaintiff to be able to fulfill his statutory and constitutional 

responsibilities as Ranking Minority Member of the Committee, it is imperative that he 
receive well in advance of the statutory oversight hearing and the hearings required 
by House Resolution No. 394 all documents in Defendants’ possession concerning 
Madison Guaranty. 

9. Since their creation in 1989, Defendants RTC and OTS have 
consistently provided documents requested by the Ranking Minority Member of the 
Committee. These requests have included, but are not limited to, the following: 

(a) On February 21, 1991, then-Ranking Minority Member Chalmers 
P. Wylie wrote to the Honorable L. William Seidman, Chairman of Defendant RTC, 
to request copies of the board of directors minutes and examination reports of 
Columbia Savings and Loan of Beverly Hills, California, for the five years prior 
to its conservatorship. (Ex. 4.) All requested documents were provided. Subse- 
quently, Defendant RTC provided the Ranking Minority Member and his staff with full 
access to RTC investigative files relating to Columbia Savings and Loan at the office 
of Defendant RTC. (Ex. 5.) Both of these requests were pursuant to an independent 
Minority investigation of the savings and loan industry. The documents provided to 
the Minority included minutes of board of directors meetings (with exhibits), 
confidential memoranda summarizing the documents, as well as materials that in the 
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opinion of Defendant RTC were subject to the attorney work-product doctrine. 

Exhibit 6 hereto is a true and correct listing of those documents by category; Exhibit 7 
is my letter acknowledging Defendant RTC's cooperation. 

f (b) During the extensive investigations of Charles Keating and 
Lincoln Savings & Loan Association of Irvine, California, Defendant OTS allowed 
the Ranking Minority Member unrestricted access to pertinent documents, including 
examination reports and all supervisory materials. 

(c) During the Congressional investigation of Silverado Savings and 
Loan Association of Denver, Colorado, Defendant OTS allowed the Ranking Minority 
Member and his staff access to pertinent documents, including examination reports 
and all supervisory materials. Defendant OTS provided the Ranking Minority Member 
and his staff with independent access to documents in Washington, D.C. and Topeka. 
Kansas. In the April 20, 1990 cover letter agreeing to make the requested 
documents available, Jonathan Fiechter, on behalf of Defendant OTS, acknowledged 
that the documents would not be available to a member of the public pursuant to the 
Freedom of Information Act. (Ex. 8.) 

(d) ’ During the Congressional investigation by the 101st Congress 
of Centrust Savings & Loan Association of Miami, Florida, Defendants OTS and 
RTC allowed the Ranking Minority Member and his staff full independent access to 
pertinent records, including but not limited to, examination reports, criminal 
referrals, telephone logs, desk calendars, and internal memoranda. Subsequently, 
during the 102nd Congress, the Ranking Minority Member and his staff also 
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received full access to RTC investigative materials pursuant to an independent 
Minority investigation of Centrust. 

10. The executive branch was engaged in ongoing criminal and 
civil investigations and law enforcement proceedings during all of the foregoing 
investigations by the Minority. At no time did any representative of Defendants 
RTC or OTS inform Plaintiff or me that such executive branch investigations or 
proceedings were harmed or compromised, nor to the best of my knowledge did 
Defendants withhold documents based upon such a concern. 

11. Neither Defendant has invoked executive privilege with regard 
to documents pertaining to Madison Guaranty. 

12. Pursuant to and in fulfillment of his oversight responsibilities as 
the Ranking Minority Member of the Committee, Plaintiff has made extensive, though 
unsuccessful, efforts for five months to obtain documents pertaining to Madison 
Guaranty. Plaintiff has made these efforts pursuant to the Freedom of Information 
Act ("FOIA"), House Rules, settled principles of agency cooperation with Congress, 
and FIRREA. These efforts include, but are not limited to, the following: 

(a) -On December 9, 1993, Plaintiff wrote to the Honorable Roger C. 
Altman (Interim Chief Executive Officer of Defendant RTC) and Jonathan Fiechter 
(Acting Director of Defendant OTS), requesting each to provide all documents relating 
to Madison Guaranty. (Exs. 9 & 10.) On December 22, 1993, Mr. Fiechter wrote to 
Plaintiff agreeing to "provide you with any information available to the public under 
the Freedom of Information Act," but refusing to make available additional 
information. (Ex. 11.) Also on December 22, 1993, Mr. Altman responded that "the 
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RTC will thoroughly cooperate in this investigation" and agreed to supply "most" of 
the documents; nevertheless, Mr. Altman referred to "limits on our ability to provide 
certain" documents, including "the Privacy Act and legal privilege or other restrictions 

on the ability of the RTC to release them." (Ex. 12.) 

/ 

(b) To address the purported legal concerns raised by Defendants in 
their responses to Plaintiffs December 9, 1993, letters, Plaintiffs staff prepared and 
sent to Defendants RTC and OTS a legal memorandum detailing the right of Plaintiff 
in his capacity as Ranking Minority Member to obtain access to the requested 
documents. 

(c) On February 3 and 4, 1994, Plaintiff wrote again to Messrs. 
Altman and Fiechter, respectively, reiterating the request set forth in the December 9, 
1993 letters. (Exs. 13 & 14.) On February 7, 1994, John E. Ryan (Deputy Chief 
Executive Officer of Defendant RTC), wrote to Plaintiff stating that Defendant RTC 
would make available to Plaintiff only those documents "otherwise available to the 
public pursuant to the Freedom of Information Act." (Ex. 15.) The next day Mr. 
Fiechter notified Plaintiff that Defendant OTS, like Defendant RTC, would produce to 
Plaintiff only documents available to the public pursuant to the Freedom of 
Information Act. (Ex. 16.) 

(d) On March 7, 1994, Plaintiff wrote to Messrs. Fiechter and Ryan 
reiterating his request for documents pertaining to Madison Guaranty, and requesting 
that Defendants confirm that their refusal to provide the documents constituted final 
agency action. (Exs. 17 & 18.) 
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(e) On March 8, 1994, Plaintiff wrote to Messrs. Fiechter and Ryan 
requesting documents pertaining to Madison Guaranty, this time expressly stating 
that the documents were necessary for the Committee’s "statutorily mandated, semi- 
annual" oversight hearings, then scheduled for March 24. (Exs. 19 & 20.) On 
March 10, 1994, Henry B. Gonzalez, Chairman of the Committee, wrote to Messrs. 
Fiechter and Ryan instructing them not to comply with Plaintiff’s request for docu- 
ments. (Exs. 21 & 22.) On March 11, 1994, both Messrs. Fiechter and Ryan wrote 
to Plaintiff confirming Defendants’ position with regard to the document requests; 

Mr. Fiechter added that "you may view our basic positions as final agency action." 
(Exs. 23 & 24.) 

(f) On March 18, 1994, Plaintiff wrote once again to Messrs. Altman 
and Fiechter seeking documents pertaining to Madison Guaranty for use in connec-’ 
tion with the oversight hearings, then scheduled for March 24, 1994. (Exs. 25 & 26.) 
On March 21, 1994, however, Congressman Gonzalez abruptly postponed the 
statutorily-mandated oversight hearings (Ex. 27) over Plaintiffs vigorous objections . 
(Ex. 28). 

(g) -- After passage of House Resolution No. 394, Plaintiff once again 
wrote to Messrs. Ryan and Fiechter seeking documents pertaining to Madison 
Guaranty. (Exs. 29 & 30.) Again, these requests were rebuffed by both Mr. Fiechter 
and Mr. Ryan, on March 28, 1994, and March 30, 1994, respectively. (Exs. 31 & 32.) 

13. The Thrift Depositor Protection Oversight Board and the RTC 
submitted their most recent semiannual reports to the Committee on November 1 , 
1993 and April 29, 1994. The Oversight Board was statutorily required to appear 
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before the Committee no later than December 3, 1993 with regard to its November 
report. Although the oversight hearing required by FIRREA was originally scheduled 
for March 24, 1994, it was abruptly postponed indefinitely. The Oversight Board is 
statutorily^ required to appear before the Committee no later than May 31, 1994 
(the first day following the Memorial Day weekend), with regard to its April report. 

14. Pursuant to Defendants’ regulations governing Freedom of 
Information Act appeals, on April 11 and 12, 1994, Plaintiff appealed Defendants’ 
decision to withhold the requested documents. (Exs. 35 & 36.) Pursuant to those 
regulations, Defendants were provided twenty days in which to resolve Plaintiff’s 
appeal. On April 21, 1994 Defendant OTS notified Plaintiff that his appeal had been 
rejected. (Ex. 37.) On May 2, 1994 Defendant RTC notified Plaintiff that his appeal 
had been rejected. (Ex. 38.) Neither Defendant has provided the requested 
documents to Plaintiff. 

15. Defendants have never before attempted to invoke FOIA 
exemptions or the provisions of the Privacy Act to withhold information requested 
by the Ranking Member of the Committee. 

16. - Defendants have not provided Plaintiff with a complete index of 
the documents withheld. 

17. The Ranking Minority Member has repeatedly attempted to meet 
Defendants' confidentiality concerns. Defendants have rejected all such attempts at 
accommodation. 
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18 . The exhibits attached to this affidavit are true and authentic 
copies of the originals described herein. 


^ I declare under penalty of perjury that the foregoing is true and correct. 
Executed in Washington, D.C., this sixteenth day of May 1994. 
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JAMES A. LEACH v. RESOLUTION TRUST CORPORATION 
AND OFFICE OF THRIFT SUPERVISION 

EXHIBITS TO THE DECLARATION OF JOSEPH L. SEIDEL 


/ 


EXH. 

NO. 

DATE 

DESCRIPTION 

1 

03/17/94 

ExcerDt from Conaressional Record documentinq 
Amendment to S. 1275 authorizing hearings relating to 
Madison Guaranty, Whitewater Development Corp., and 
Capital Management Services. 

2 

03/22/94 

ExcerDt from Conaressional Record documentina passaqe 
of H.R. 394 re: oversight matters and governmental 
investigations. 

3 

03/24/94 

ExcerDt from Presidential Documents transcribina 
presidential remarks at News Conference re: Whitewater 
Hearings. 

4 

02/21/91 

Letter from Chalmers P. Wylie to L. William Seidman re: 
Columbia Savings and Loan. 

5 

03/20/92 

Letter from Randell H. McFarlane to Joseph Seidel 
transmitting confidential documents protected by attorney- 
client privilege and work product doctrine pertaining to 
Columbia Savings and Loan Association of Beverly Hills, 
California. 

6 

Undated 

Directory of Documents/Columbia Savings and Loan 
Association. 

7 

06/02/92 

Letter from Joseph L. Seidel to Mr. Randall H. McFarlane 
confirming assistance received in reviewing documents 
pertaining to Columbia Savings and Loan Association of 
Beverly Hills, California. 

8 

04/20/90 

Letter from Jonathan Fiechter to Joseph L. Seidel agreeing 
to produce examination reports and supervisory 
memoranda pertaining to Silverado Savings and Loan 
Association of Denver, Colorado. 


poey 
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EXH. ' 
NO. 

DATE 

DESCRIPTION 

9 

12/09/93 

Letter from James A. Leach to Roger C. Altman requesting 
documents relating to Madison Guaranty. 

10 

/ 

12/09/93 

Letter from James A. Leach to Jonathan L. Fiechter 
requesting documents relating to Madison Guaranty. 

11 

12/22/93 

Letter from Jonathan L. Fiechter to James A. Leach 
agreeing to provide only those documents available to the 
public under the FOIA. 

12 

12/22/93 

Letter from Roger C. Altman to James A. Leach asserting 
RTC’s willingness to cooperate but inability to provide 
certain documents. 

13 

02/03/94 

Letter from James A. Leach to Roger C. Altman reiterating 
request made in December 9 letter. 

14 

02/04/94 

Letter from James A. Leach to Jonathan L. Fiechter 
reiterating request made in December 9 letter. 

15 

02/07/94 

Letter from John E. Ryan to James A. Leach stating that 
RTC could provide only those documents available to the 
public pursuant to the FOIA. 

16 

02/08/94 

Letter from Jonathan L. Fiechter to James A. Leach stating 
that OTS could provide only those documents available to 
the public pursuant to the FOIA. 

17 

03/07/94 

Letter from James A. Leach to Jonathan L. Fiechter 
reiterating request for documents and requesting 
confirmation of final agency action. 

18 

03/07/94 

Letter from James A. Leach to John E. Ryan reiterating 
request for documents and requesting confirmation of final 
agency action. 

19 

03/08/94 

Letter from James A. Leach to Jonathan L. Fiechter 
requesting documents and stating the documents were 
necessary for Committee’s "statutorily mandated" oversight 
hearings. 

20 

03/08/94 

Letter from James A. Leach to John E. Ryan requesting 
documents and stating the documents were necessary for 
Committee’s "statutorily mandated" oversight hearings. 










































EXH. 

NO. 

DATE 

DESCRIPTION 

34 

04/29/94 

Letter from Deitra L. Ford and John E. Ryan to The 
Honorable Jim Leach transmitting RTC semiannual report 
for period ending March 31, 1994. 

35 

04/11/94 

Letter from James A. Leach to Ellen B. Kukla and FOIA 
Branch re: FOIA/Privacy Act Appeal. 

36 

04/12/94 

Letter from James A. Leach to Jean Hansen, Treasury 
Counsel re: FOIA/Privacy Act Appeal. 

37 

04/21/94 

Letter from OTS informing Plaintiff that Appeal had been 
rejected. 

38 

05/02/94 

Letter from RTC rejecting Appeal. 
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March 17, 1994 CONGRESSIONAL RECORD— SENATE 


S3277 


"(m) Report to Congress— N ot later than 
June 1 of each year, the Secretary shall eub- 
mlt to the Committee on Banking Housing, 
end Urban Affile of the SeoAte end the 
Committee oo Banking. Floeoce and Urban 
Affaire of the House of Representatives, a re- 
port describing the status of multlf&mily 
housing projects owned by or subject to 
rr.ortgaees held by the Secretary. wh:ch re- 
port aha: I include— 

“111 the name, address, and size of each 
project: 

"(2) the nature and date of assignment: 

“(3) the status of the mortgage: 

**(4) the physical condition of the project: 
“(5) an occupancy profile of the project. In- 
cluding the income, family size, and race of 
current residence a i well as the rents paid by 
such residents; 

“«) the proportion of units in a project 
that are vacant; 

“(7) the date on which the Secretary be- 
came mortgagee In possession: 

**<•) the date and conditions of any fore- 
closure sale: 

‘*(9) the date of acquisition by the Sec- 
retary: 

“(10) the date and conditions of any prop- 
erty disposition sale; 

“(11) a description of actions undertaken 
pursuant to this section. Including— 

“(A) a comparison of results between ac- 
tions taken after enactment of the Housing 
and Community Development Act of 1990 and 
actions taken In years prior to such enact- 
ment; 

“(B) a description of any Impediments to 
the disposition or management of multifam- 
ily housing projects, together with a rec- 
ommendation of proposed legislative or regu- 
latory changes designed to ameliorate such 
Impedimenta: 

“(C) a description of actions taken to re- 
TCture or commence foreclosure on delln- 
it multlfamlly mortgaged held by the 

artment; and 

•(D) a description of actions taken to mon- 
itor and prevent the default of multlfamlly 
housing mortgagee held by the Federal Hous- 
ing Administration; 

“(12) a description of any of the functions 
performed in connection with this section 
that are contracted out to public or private 
entitles or to States, including— 

“(A) the costs associated with such delega- 
tion; 

“(B) the Implications of contracting out or 
delegating such functions for current De- 
partment field or regional personnel. Includ- 
ing anticipated personnel or work load re- 
ductions: 

“(C) necessary oversight required by De- 
partment personnel, including anticipated 
personnel hours devoted to such oversight; 

“(D) s description of any authority granted 
to such public or private entities or States in 
conjunction with the functions that have 
been delegated or contracted out or that are 
not otherwise available for use by Depart- 
ment personnel: and 

“(E) the extent to which such public or pri- 
vate entities or States include tenants of 
multlfamlly housing projects in the disposi- 
tion planning for such projects; 

“(IS) a description of the activities qarrled 
out under subseocion (J) during the 
year; ■ 

“(14) a description and asseaame 
rules, guidelines, and practices governing toe 
Department's management of multlfamlly 
housing projects that are owned by the Sec- 
retary (or for which the Secretary Is mortga- 
r posi Mil on) as well as die sups that 

weary has taken or plans to take to 
t the management performance of the 
IW_cment.“. 

(2) ErmcTtvu oats.—' T he Secretary shall, 
by notice published In the Federal Register. 



which shall take effect upon publication, es- 
tablish such requirements as may be nec- 
essary to implement the amendments made 
by this subsection. The notice shall Invite 
public comments, and the Secretary shall 
issue final regulations based on the Initial 
notice, taking Into account any public com- 
ments received. 

it i Repeal or the National Small Busi- 
ness Tree Planting Program — Section 24 
of the Small Businese Act (1$ U.S.C. 651) is 
repealed. 


CRAIG AMENDMENT NO. 1545 
Mr. D'AMATO (for Mr. Craio) pro- 
posed an amendment to the bill S. 1275. 
supra; as follows: 


SEC SIMPLIFIED DISCLOSURE FOR EXISTING 
DEPOSITORS. 

(a) In General.— S ection 43(b)(3) of the 
Federal Depot It Insurance Act (12 U.S.C. 
lmubKS)) is amended to read as follows: 

“(3) ACKNOWLEDGEMENT or DISCLOSURE.— 

“(A) New depositors.— W ith respect to any 
depositor who was not a depositor at ths de- 
pository institution before June 19, 1994. re- 
oetvs any deposit for the aocount of such de- 
positor only If the depositor has signed s 
written acknowledgement that— 

“(1) the institution is not federally Insured; 
and 

“(U) if the Institution falls, ths Fsderml 
Government doee not guarantee that the de- 
positor will get back the depositor's money. 

“(B) Current depositors.— R eceive any 
deposit after the effective date of this para- 
graph for ths account of any depositor who 
wee a depositor before June 19. 1994. only If— 

“(1) the depositor has signed a written ac- 
knowledgement described In sabpersgraph 
(Ah or 

“(11) the institution has compiled with the 
provisions of subparagraph (C) which are ap- 
plicable as of the date of the deposit. 

“(C) alternative provision op notice to 

CURRENT DEPOSITORS.— 

“(1) In general.— T ransmit to each deposi- 
tor who was a depositor before June 19. 1994. 
and has not signed a written acknowledge- 
ment described In subparagraph (A)— 

“(I) a card containing the information de- 
scribed in clauses (1) and (11) of subparagraph 
(A), and a Hue for the signature of the de- 
positor and 

“(ID accompanying materials requesting 
the depositor to sign the card, and return the 
signed card to the institution. 

“til) Manner and mono or notice.— 

“(1) First notice.— M aks the transmission 
described In clause (1) via drat class mail 
within 90 days after June 19. 1994. 

“(XI) SECOND NOTICE.— Make a 3d trane- 
misslon described to clause (1) via flret class 
mail not lees than 30 days and not mors than 

45 days after a transmission to the depositor 
la accordance with cubclauae (D. If the Insti- 
tution has not. by the date of such mailing, 
reoelved from tbe depositor a card referred 
to in clause iimD which has been signed by 
the depositor* 

“(in) THIRD notice.— Make a 3d trans- 
mission described la clause d) via drat class 
mail not less thaa E> day* and not more than 

46 days after a tranwntstion to the depositor 
la aooordance wua «u be la use (ID. if the In- 
stitution has not. by ths date of sneh mail- 
ing. reoelved from the depositor a card re- 
fereed to la clause ilsD which has been 
signed by the depowter * 

(b) Effective Dam he c tioo 43(b)(3) of 
tbe Federal Depom 1 — e rann s Act. as 

by subeecuen «ea shall take effect 
in accordance with emwe iSfcaslsD) of the 
Federal Deposit Iswewe Oerpsrauoa Im- 
provement Act of ISO 


BRYAN (AND OTHERS) 
AMENDMENT NO. 1546 
Mr. RIEGLE (for Mr. Bryan for him- 
aelf. Mr. DAmato. Mr. Domenicx. Mr. 
BURNS, and Mr. Mack) proposed an 
amendment to the bill S. 1275. supra; as 
follows: 

On page 160. between lines 6 and 7. insert 
tbe following new section: 

SEC . COMMERCIAL MORTGAGE RELATED SE- 
CURITIES 

(a) In General. — Section >ax41KAXl> of 
the Securities Exchange Act of 1934 (15 
U.S.C. 7Sc<aX41XAX!)) is amended— 

(1) by striking “or on a residential' and in- 
serting “on a residential*': and 

(2) by inserting before the semicolon “. or 
on one or more parcels of real estate upon 
which Is located one or more commercial 
structures'*. 

(b) amendment to the Revised stat- 
utes.— P aragraph Seventh of section 5136 of 
the Revised Statutes (12 U.S.C. 24) is amend- 
ed In the twelfth sentence, by striking “(15 
U.S.C. 78c(aX41))). subject to such regula- 
tions'* and lnssrtlng “(IS U.S.C. 78c<aX41». 
Tbs exception provided for the securities de- 
scribed in subparagraphs (A). (B). and (C) 
shall be subject to such regulations**. 

(c) Regulations.— N ot later than l year 
after the date of enactment of thla Act. the 
Comptroller of the Currency shall promul- 
gate final regulations. In accordance with 
the thirteenth sentence of Paragraph Sev- 
enth of section 5136 of the Revised Statutes 
(as amanded by subsection (b)). to carry out 
the amendments made by thla section. 

(d) Effective Date.— T he amendments 
mads by this section shall become effective 
upon the data of promulgation of final regu- 
lations under subsection (c). 

(e) State Oft OUT.— Notwithstanding the 
amendments mads by this ssetion. a note 
that Is directly secured by a first Utn on one 
or more parcels of real estate upon which Is 
located one or more commercial structures 
shall not be considered to be a mortgage re- 
lated security under section 3(aX41) of the 
Securities Exchange Act of 1934 In any State 
that, prior to the expiration of 7 years after 
tbe date of enactment of this Act. enacts a 
statute that specifically refers to this sec- 
tion and either prohibits or provides for a 
mors limited authority to purchase, bold, or 
invest In such securities by any person, 
trust, c o rp or ation, partnership, association, 
business trust, or business entity or class 
thereof than Is provided by the amendments 
mads by this subsection. Tbe enactment by 
any State of any statute of the type de- 
scribed in the preceding sentence shall not 
affect the validity of any contractual com- 
mitment CO purchase, hold, or Invest that 
was mads prior thereto, and shall not require 
tbe sale or other disposition of any securities 
acquired prior thereto. 

MITCHELL (AND DOLE) 
AMENDMENT NO. 1547 
Mr. MITCHELL (for himself end Mr. 
DOLE) proposed an amendment, to the 
bill 8. 1375. supra; as follows: 

At the appropriate pises insert the follow- 
ing: 

. It is the eeese of the Senate that— 

(a) Congress has a constitutional obliga- 
tion to ooodact oversight of matter* relating 
to the operations of the government., includ- 
ing matters related to any governmental In- 
vestigations which may. (boo time to time, 
be undertaken. 

(b) The Majority Leader and the Repnb- 
Ucan TrmiiT should meet and determine the 
appropriate timetable, procedures, and 
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forum Tor appropriate Congressional over- 
sight. inds^ng *mnam • •*! ***•» rt- 
loud to "MMditm Am 



sections 6002 and 006 of Title II. Untied 
States Code, over the objection of Specie! 
Oouneel Robert B. Flake. Jr. 

(d) The heerlofe ttoonld be etr e ct ar ed ufl 
eetueueed tu eeoh a meaner tintt In the )udg- 
meat of the Leiden they wooM not Interfere 
with the ongoing lu ve e ti g w ti en of Speetnl 
Counsel Robert B. nuke. Jr. 

METZENBAUM AMSIDMENT NO. 

1546 

Mr. METZENBAUM proponed aa 
amendment to the bill 8. 127S,*m**;sHi 
follows: 

At the a p propr iat e place in the committee 
sober* twte lneert the feMowtor 

It is the eenee of Che Senate that 
No Sasarer Shall eater into a ttaasfcr agree 
meat or nransfer a contract of lnsannoe pur- 


(10) financial data for the transferrins in- 


<AMI) the rating*. eocether with enough in- 
no understand -where the mange 
fen within the vans* of nttnf categories of 
sack rating ageaey. for the last 5 years. IT 
avails Me. or if not available for 5 jean. lor 
such leaser period as la available, from each 
nationally mcognind in su r a n ce c omp any 
rasing oeganfratton that has rated the ln- 
; including an explanation of the mean* 
lng of each rating category of each rating or- 
ganisation: 

(11) if ratings am unaeadJatte for any year 

of the 5-year period, a disclosu r e of this fact; 

twi 

CMC a scats meat that any or all of the 
above Insurance company 


Jdafth 17, 199-1 

NOTICES OF HEARINGS 

llr!"rORD. Mr: Pretldest. I rise 
today to mm on nee a healing to he held 
next Tuesday In Che Senate Govern- 
mental Allaire Committee. lank unani- 
mous osMMt that the full text of the 
baaxlag AzxnocBEexsient he placed in the 
Record. / 

Mr. Preeident. I eooM continue 
speaking at length about the Impor- 
tance of upholding a strong and inde- 
pendent opanatAonal testing office in 
the OQD. Xaataad t would ask unani- 
mous earnest to place In the Record a 
copy of a weG-wrioee editorial from 
the January 17. 1994 edition of Defense 


tlon reports may be obtained at no coot hr _ News. I urge my colleagues In the Sea- 


ls first 

caused cobs provided to each policyholder aT 
the insurer affected hr the agreement a no- 
tice of the intent of the insurer to wafer 
the co n tract of insurance held by such pol- 
icyholder. 

(b) Ton or Nonet.— The notice Shan he 
sent by nm-daaa man, addressed to theism 
known address of the policyholder er to the 
address to which premium notices or 
policy documents are sent or. with mspaetso 
home service business, by pemonal delivery 
w**h acknowledged receipt. A no ti c e of In- 
to transfer *>*11 he seat to the 
f erring insurer’s agent .or brok e r of 
.-d on the affected policy. 

(C) Costent or Nonet— The notice re- 
quired by subsection (a) shall state or 


wrtttag or calling an iflftneei or phone num 
her listed in the statement: 

(H> a balance sheet as of December h lor 
eabh of the 3 yearn Immediately p r e cedi ng 
the notice. IT asallabla. or for such leaser pe- 
riod ae la avaOehie. and ae of the date of Che 
moat recant Quarterly statement: 

(O soopf of the Management's n ii mi wtia 


to the annual statement of the prenshag 
year: 

W) oa explanation of the ceaseo dm the 
pro p osed transfer signed by the highest exae- 
uttso official of the 
theaseorml 
Ui) a t ease 



Oil an agnates by a 
party expert, such as an actuary. 

ef 


(1) the date the intended transfer and nova- 
tion of the contract or insurant of the pol- 
icyholder la proposed to take plat sod be- 
come effective: 

(2) the name, address, end tel e ph o ne num- 
ber of the transferring insurer sad the as- 
suming insurer under the proposed transfer 
agreement: 

(3» that ttf '.ransfer and novation of the in- 
surance contract of the policyholder ton e r 
take efTect without the written coot at of 
the policyholder, except aa provided la sec- 
tion s of this Act; 

(4) the procedures and any time lfmlf a li e n 
for consenting to the transfer and notation; 

(5) a summary informing (he polic y b o ld e r 
regarding any advene effect that the policy- 
holder might experience as a result of con- 
senting to the transfer and novation; 

(6) a statement that, without the written 
consent of the policyholder, the transferring 
Insurer win remain ae the letarsnm com- 
pany of the policyholder or beneficiary, ex- 
cept ae provided In section 5 of this Act; 

(7) a statement that the assuming Insurer 
Is licensed to write the type of tastiest 
being transferred tn the State where the pol- 
icyholder resides. or H otherwl m antgorlmd. 
under applicable law. to assume such busi- 
ness: 

(I) che name. irtitress 
her of the pem designated by the 
rt**- insurer as che person ‘ 

of tbs pohcyhaldsr sfleeted 


NATIONAL. HISTORICAL PUBLICA- 
TIONS AND RECORDS COMMIS- 
SION APPROPRIATIONS AUTHOR- 
IZATION ACT 


LXEBERMAN AMENDMENT NO. 1549 
Mr. .FORD (far Mr. IffiBERMAlf) 
posed ad Amendment to the bill (HJL 
2139) to Amend title 44. United States 
Code, to Auzfcortxc aopropElAfiiase lor 
the Nortons 1 Historical Publications 
and Records rnramlagl on; as fellows: 
Strike out Ml sftsr the enacting danse and 
insert In lieu thereof the f cBlowtnr 
■e now 1 . ainvoMunoN or mona 



ate to read this editorial and seriously 
consider Its Important message. 

There being so objection, the mate- 
rial was ordered to be printed in the 



Section ISOkfXl) of title «. Chitted 
Cods. Is. OBMCfM— 

(1) in subparagraph iBi. by striking o«t 
-and” after the semicolon: 

(2) In subparagraph <Ci. by striking out tbs 
period aad inserting m lieu thereof a eerai- 


the (3) by adding at the eod the following new 


*XD) BJB0.06S for fleeal yeer TSt; 
‘IBSMBjm lor ftaeal year M 6 ; 

•tn MJBBP 0 S tor Aeaal year M* wad 


PKMTAOON OMAATIONAL TkSTXHO OfTlLT TO 

is Pbccn or Hxajbso Marcs id. MM 
WasamaTOH.-' The Senate Federal Serv- 
loea. Poet Office and Civil fiervios Sub- 
committee wlB held a hearing we Tuesday. 
March 32, to axamlae prapoaaie that eoaid 
wwakee the Peatagae'e Ind^eadeat Office of 
Operational Testing aad Eaalaatioe lOZAEi. 
Tbs bearing will begin at 10 am. in Room 342 
of theJhrksao Senate omoe Building. 

•Tndspendant teetiag le oritioal a 
Quisitian of cos t -e ff e cti ve weapon s 
troops osa rwly on in oosabat.” 
who ia chalrmaa of the sebosmmltcoa. 

“Our operational testers provide the integ- 
rity needed to awhe sure then MUeowe of hol- 
ism am not wasted on weapons chat do ant 
week er that faulty weapons do wet land in 
the hands of our troops.” the 1 
Many of the 
eluded la pro 
being protected to < 
to be designed to weaken the a uthori ty and 

Fryer and Sea. Wuhan V. Rath. R^Oel.. 
WWW the aatfaae of the Mi MgMaxieo 
which created OVSS ae 1 
atteaal tearing office. T 
want to make sure that current testing lai- 
r office's 
1 of o ee t e f- 


been Invited to testify at the hearing. Other 
ae official 
aad 
defense 


After B yean the Pentagon’s independent 
weapon tasting office la unde r attack ia the 
U.S. Co ng rs n . All sfforts Should be made on 
Capitol Hill and the Department of Defense 
to sot oaffy block efforts to weaken the Of- 
fice of Operational Test and Evaluation but 
to strengthen operational testing as a more 
effective tool In the acquisition process. 

Foremost, leadership on this Issue has to 
corns from the top— President Bin Clinto n 
needs to name s director of operations] tast- 
ing. sending a signal that vigorous. -Inde- 
pendent netting 6f weapon systems will not 
bsereakensd. 

With the intention of streamlining the 
Pentagon bureaucracy. Congress has ap- 
proved legislation to eliminate the direct re- 
porting link of ihe testing director to the do- 
f« 
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when a. couple of then saaesdmeflta 
would literally have bo Unu at all for 
debate. *. 

Mr. KILDEE. If the gentleman will 
continue to yield. I would ask the gen- 
tleman if he would be willing to have 1 
hour o: debate on each amendment? 

Mr. WALKER. I wish the gentleman 
would withhold the request until we 
have had a chance to check that out 
with the Members who offered the var- 
ious amendments. It may well be that 
when we come back into aeeaion the 
next time, we, could acre# to that and 
agree to a time liml tatton. at that 
point. 1 am concerned that we do not 
understand at this paint whether or 
not that would be sufficient time for 
various Members tn debate their 
amendments. 

Mr. KILDHE. We may very well net 
come back uattt after the Easter re- 
cess. The gentleman understands that? 

Mr. WALKER. H owev er, ah that 
poims. certainly, the gentlemen at that 
time could raise a time limit, rwgaast 
that would hare been, thoroughly 
talked through, with, the Members, who 
have potential a men dm ents m the 
floor. 

Mr. xbubr If the g»n m^m f» will 
continue to yield, my only point would 
be chat ft would he easier to go bade to 
the floor if we know bow much, time 
was to be arnaima* so the Bwsrtetslrtp 
could make plana a cc o rding ly. 

D 1570 

Mr. WALKER. Mr. Chaiona*. aw I 
would understand U. you Mold to Met 
get permission la the full Home at 
some other time to da that kind ef 
time limitation, once It la agreed to. 
But as far a» I know, we haaa not con- 
sulted with the Members on our side of 
the aisle as to whether er net ass hour 
of time would be sufficient for theaL.lt 
may well be in. earns caaeei that le mem 
than enough time. But 1 do not know 
that to be the case aadse. ti wse fl ase. at 
this time I would : 

Mr. KILDEE. I 
The Chairman pro tempera (Mr. Hit* 
DEM). Objection is heard. 

Ms. LONG. Mr. 
of the link beaveeaeducstoo end earning pa- 
ternal— the mote you bant the>meae you 
earn. In ordae to incraaoe He pebiSto thtoMw 
youth oi our Nat toe i 
need to take pre 
those most atttsk of 
teens— ore given the supped twy weed 10 
stay in school 

A program currwdy spa r aMng in> 
has successfully addressed tha needs ef pip 
nant teens and. as a result, has 
b*thwe*gpit of their babies amt 
potential that they wM idm ta 
after they-gwa bid*. This | 
a Heathy Bat»r PM&sov 
rwtrflifiw ad wise WmM< 

«ant teens and adults, it is taught br 180* Ngfi 
oofs m Indiana and is deeigaa*ta atones 
iasuaa oi da* rxcatisrwJ choice s aa* Wa 
. d to mh ip oi Wa-etyta choksaa. inch as 
drugs, alcohol an* dwaMat p whtor towtt Wa 
tort* at to* bab* Oby 2J pewd ef the 
Ui* 



bdh le low Nrtto di flN Meed; m rapa nd to nixed tor 30 mlnacee. an* the een- 
Iwdmrs average of 6J percent of brths tiawt from. HU note [Mr. Mxkel] will 
being low brrthwdgpL The sawings ta the Med- be recognised Cor 30 minutes 
card system from this program are estimated The Chair recognizes the’ gentleman 
at over $4 million, in addition, these teens are from Missouri (Mr. Gephardt} 
mere likely to stay in school whde prepiant Mr. GEPHARDT. Mr. Speaker. I 
and return to school- after they give birth, grv- myself tim e sa 1 may co nsume .* 


«g them a better chance of obtaining a jeb 
that would make them art-sufficient 

We cannot ignore the fed that Wen preg- 
nancy is a serious problem in our country. 

However, it can bo artttoaa s d constnidtoely 
by improving their chances of having healthy 
babies, staying in school and be co min g con- 
tnbuting members of society. Everyone bene- 
fits from programs such as this and I am 
pleased to support the inclusion of programs 
like "Have a Healthy Baby* to H.R. 6. 

Mr. KILDEB. Mr. Chairman. I move 
that che Committee do now vise. 

The motion woe agreed to. 

Accordingly the Committee rose; sad opprupridt* 
the Speaker pro tempore (Mfc. DK LA 
Garza ) having th e chain, Mr. 

Darden. Chairman pro tempore ol the 
Committee of the Whole- Beoae. wa the 
State of the Union, reported the* that 
Committee, having had under consider- 
ation the Mil (H.R. 6) to extend tor 6 
years the authorizations ,of appropria- 
tions for the programs under the Ele- 
mentary and Secondary Education Act 
of 1965. and for certain other purposes, 
ha a come to no resolution thereon. 


Mr. Speaker, this la. a. resolution pre- 
sented: by the gentleman from Illinois 
[Me. Michel] and myselfL It is a sense 
of Che Boose rraolnxfeea. It says that 
thw Congress- ban a constitutional ebU- 
g a ging to c on d uc t, oversight of matters 
relating ta the operations of the Gov- 
ernment. including matters relating to 
any governmental investigations, which 
may from time to time be undertaken. 

It states that tha Speaker, the ma- 
jority and tha minority leader should 
meet to determine the appropriate 
ti metable, procedures, and f orum , for 
vufonal oversight, 
an all natters relat- 
ed la Madfmn Guaranty Savings & 
Lon towodatton. Whttewwter Develop- 
ment Cory., wad Capital Management 


sense OF THE. BOUSE REGARDING 
CONSTITUTIONAL OBLIGATION 
TO CONDUCT OVE RSIGH T OF 
MATTERS RELATING TO OPER- 
ATIONS 07 THE GOVERNMENT 
Mr. GEPHARDT. Hr. Speaker. I 
move to suspend the rates and agree to 
the resolution (H. Res. SO to express 
the sense ofThe Home that Cbngcasa 
has a c onstitu t i onal oTrtfgn tfnn. to con- 
duct oversight of matters relating to 
the operations of the Government; 

The Clerk read as fb&owst 
• KRXS.3K 

Jteefved. That It la tha Sanaa ef tha Boose 
oTRepresenwuvee chat— 

(a) Coogreu has a ft n«r.i tartans! oUto* 
tfee-to conduct overvlrhtofi 


to nadertakes. 

(b> The Spss tor. Matoctor saf I Iflwnrlty 
Leader* should meet to determine the ago- 
paste ti metable, procedur e*, aa* fonun. for 
approprlace CoDerenlonaT oversight, Includ- 
ing hearing* oo *n ratten related to ' ~ 
sow Goarency Santee and Lass- , 

Whjaeeec 

pw p, rt, w »nd Capsid 

fee. f*CMS' 

(«) Me slum! aaJleA to teaftlgr ea tteat 
bearings shall be granred immunity aader 
•actions fiOOZ and SSL ef Title 1L Batted 
States code, over the objection of Special 
Counsel Rober t B. Ptahe. Jr. 

(to Tto toartose stout* be- eerae tt e ed ad 
ee ensued is such • 

■mb at tto f eito sea vwdd nos let 
wHh the cassias 
Ceaaeel Robert R 


It further stator that ne 
c al led to testify shall to granted tan- 
■nnttg wades cereals s eott ra a of Che 
United States Cads ov er the objectless 
of the special eesxwel. Robert Flake. 

PfcaaKy. a says that the heatings 
should to structure* a a* aeqaenced in 
such a manner that In the Judgment of 
the I eaton. they weuhi not interfere 
with the owgotog investigation of the 


Over the pass Asya and weeks there 
have bee* a number at allegatioas 
lodge*, there has toe* a great deal of 
■pmnlalle* about, tha Whitewater De- 
Cos*. ad tha facto sur- 
. And I might 
is sot aodm- 
poctant. Tha hmartnen people have the 
tight ta know aha theta Congress. has 
s* ohMgattnn to try to prwwkte theoe 



But wa also hare a* obligation to en- 
sure that our three-brock Qaoenuaaat 
doe* *ot baoenaa a throw-ring circus. 

We have a* etofgatlan ta aaswra that 
wa Had tha facie without. ail the Por- 
tias* flagensttohag that oaly distracts 
of tto people. 


to the raU 



*ui b* w ca g wi 



werta of she 
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•pedal counsel—' without granting Im- 
munity to those who tss tify-and with- 
out crossing the lint that separates the 
^ople's priorities from party politics* 
believe we will reach such an agree - 
flt. in rood faith and with due speed. 
Then we can rut back and now we 
should r«t back to the real work we 
were sent here to dor-cuaranteeinr 
health care for all Americans; keeplnr 
our economy on the path to rrowth and 
prorress; and lmproTlnr the reneral 
welfare, not of a handful of would-be 
prosecutors, but of the rood people we 
were elected to serr^ 

Mr. Speaker. I r e serve the balance of 
my time. 

Mr. MICHEL. Mr. 8peaker. I yield 
myself su ch tim e as I may consume. 

(Mr. MICHEL asked and was riven 
permission to revise and extend his re- 
marks. and include extraneous matter.). 

Mr. MICHEL. Mr. Speaker, as the dis- 
tinguished majority leader Indicated, 
we are ooeponsorlnr this reeolutlon 
today. Originally I had . intended to 
offer a motion to recommit the oom- 
mittee fundlnr resolution to provide 
for an investigation and hold appro- 
priate hearlnrs on Whitewater. But 
after discussions this in the 

Speaker's office, we screed on this res- 
olution which is in the same lanrusre 
as was adopted in the other body some 
tlmeaco. 

Today the House is evprssslnr the 
need for oversirht and hsaxlngs. and 
today the House is evpreeslnr Its rlyht 
he public's rirbt to know the 
its of its Government. This is 
j* first step in establishlnr proce- 
dures and guidelines for oonrreesional 
oversirht hearlnrs, but it is very mean- 
incfUl that we are here at this point. 

Con cre t e has a constitutional man- 
date to oversee the programs that it 
enacts into law. Serious allegations 
have been raised about the potential 
misuse of Government funds in various 
Federal programs as well as other ethi- 
cal improprieties. 

The New York Times in the Sunday 
edition stated the esse well: 

Whitewater raises at least two Important 
policy lessee that fail within the oversight 
authority of the Hoeee and Senate Banking 
Committees. One Involves the integrity of 
the hanking system, the other the Integrity 
of its regulators. 

That la what oongreaslonal oversight 
is all about, and that Is ths Intent 
here. 

Let me be clear about one point. Spe- 
cial Prose cu tor Fiske is Investigating 
potential criminal wrongdoing. That is 
Ms Job and not ours. These congree- 
slonal hearings are not about criminal 
lability but about the proper, legiti- 
mate role of Co agrees is oversight. ' 
And may I aay. finally, that we all 
>we a deep debt of gratitude to one of 
*ur own Members, the gentleman from 
owa r**r. Leach], our ranking member 
n mmlttee on Banking. Finance 
n. a Affairs, who baa done so 
iao4. . pursue the constitutional duty 
f con g r es s ional oversight when no one 
ea lntareated and when many obsta- 


cles were placed in hie way. Ths gen- 
tleman from Iowa (Mr. Lxacb] has 
brought dignity, intelligence, and fair- 
ness to the process for which we are In- 
debted to him. 

Mr. Speaker. I Include with my re- 
marks a list of the number of congres- 
sional investigations that have taken 
place since 1961. ss follows: 

COKOSSSSIOMAL 1NVSST10AT10NS 

1961: william Casey. CIA. 

USE EPA. Superfund; EPA. private meet- 
lags. 

IMS: John redder*. BBC; OSHA. Office of 
VP. 

Mi: Hugh Reilly. NLRB; Charles Wick. 
U8XA. 

IMS: Victor Thompson. Synthetic Foils 
Corporation. Synthetic Fuels Corporation; 
Charts* Wick. U8IA -Blacklist". 

mm HUD Inflosnos Peddling; EPA. 
SuperfUnd; Walter Leaaham. Textile Im- 
ports; Robert Buford. BLM; Iran Contra. 

199T: Michael Denver. Joseph Wright. OMB; 
Xian Co n tra. 

INfc Ambassador Faith Whittlesey; Edwin 
Mesas, DOJ. 


IMS; Jons Koch. HUD. 



lttfc October Surprise; Competitiveness 
Council: Colombo* Qulaeentetisry 
Mon. 


Mr. Speaker, if I might at this Urns 
ask ths distinguished majority loader 
several questions to be perfectly clear 
hers, la ths Democratic leadership 
oomm ltted to holding the previous 
BTC oversight hearing that la man- 
datsd.fay law? 

Mr. OEPHARDT. Mr. Speaker, will 
ths gentl emen yield? 

Mr. MICHEL. I yield to ths gen- 
tlemen from Missouri. 

Mr. OEPHARDT. Mr. Speaker, the 
answer is yes. 

Mr. MICHEL. Do ws have any idea of 
when that might be scheduled? 

Mr. OEPHARDT. X would aay to the 
gentleman that it would be scheduled 
sa soon ss practicable, in consultation 
with all of the people on the commit- 
tee. and the chairman of the commit- 
tee, and the ranking member and the 
Members on bo th aid—. 

Mr. MICHEL. And it is my under- 
standing from previous conversations 
that ws have had that ths minority 
will he allowed a day of witnesses ss 
provided under rule XL is that oorrect? 

Mr. OEPHARDT. The gentleman la 

Mr. MICHEL. I thank ths distin- 
guished majority leader. 

Does this resolution therefore then. I 
would ask ths majority loader, pot ths 
House on record ss being committed to 
holding hearings, realizing that ths 
timing, procedure, and other matters 
still have to be worked out? 

Mr. GEPHARDT. At the Speaker I 
believe stated in the meeting, and 
probably later In the press conference 
that the gentleman was able to have 
with him. our commitment is in good 
faith, and in consultation with the mi- 
nority leadership and others in the mi- 
nority to try to find the right way of 
having hearings, the right schedule, 
end in conjunction with Mr Flake. So 




that is our commitment. Our commit- 
ment is to In good faith try to find a 
way to have the kind of hearings that 
would be reasonable with regard to this 
matter. 

□ 1520 

Mr. MICHEL. Mr. Speaker. I thank 
the distinguished gentleman. 

Mr. Speaker. I reserve the balance of 
my time. 

Mr. GEPHARDT. Mr. Speaker. I yield 
3 minutes to ths gentleman from New 
York (Mr. Schumer]. 

Mr. SCHUMER. Mr. Speaker. I thank 
the majority leader for yielding me 
this time, and I thank the majority 
leader and the minority leader for 
working this out. 

Let me just say that obviously a res- 
olution like this involves issues where 
there are some conflicting crosscur- 
rents. The moat important conflicting 
cr ossc ur r e nts are the right of the pub- 
lic to know and the obligation of Mr. 
Fiske to conduct a full and fair Inves- 
tigation. And those do conflict at 
t i m es, not just on ths issue of immu- 
nity which the resolution handles, but 
ss any prosecutor can tell you. he cer- 
tainly does not want his witnesses to 
stats their full point of view before ths 
public before he get* a chance to 
present the esse, examine them, et 
oetera. So you have that conflicting, 
and then you have another conflict 
here, and that la ths public's certain 
right, a right which we all support, to 
find out what Is going on. 

But at the same time, the conflict 
being the political overtones to this 
where the motives of both sides are 
doubted. And I think this resolution 
deals with those two conflicts very 
well. 

The public will have the right to find 
out what g o— on. and get It will not* 
interfere with Mr. Fiske 's obligation to 
torn over every stone and p rosec ute or 
investigate this case to the fullest and 
take It where it leads. 

Seoond, by allowing that to happen. I 
think we also dear the air of some of 
the partisan overtoil— that have oc- 
curred in the last few days, and really 
do not bring credit not only to this 
House but do not affirm the public's 
view that everything will be unveiled. 

So I would salute the majority leader 
and ths minority leader and ths House 
leadership on both sides of ths aisle for 
oomlng together with this resolution, 
ss was mentioned, very similar to the 
Senate resolution, which does. I think, 
ably deal with both seta of conflicts. 

I urge support for it. 

Mr. MICHEL. Mr. 8peaker. I yield 3 
minutes to ths distinguished gen- 
tleman from Iowa (Mr. Leach]. 

Mr. LEACH. Mr. 8peaker. I thank the 
distinguished leader for yielding me 
this time. 

Mr. Speaker. I rise for spveral pur- 
poses. One. I would like to commend 
the leadership of the majority for 
reaching the conclusion it did. 

I would stress hers that the first and 
major request that ths minority made 
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laic November waa for a full and open 
hearing: That «u *£ it And it 
was only after that request waa turned 
down chat egls Issue escalated la rw?- 
airade. What this represents :cda7 is 
the first bipartisan cornrr.irrr.ert to a 
bipartisan r.-?ar:r.g. Ar.d tna: :s a.': the 
Hirer. ■ - . jl .'.-; required. 

Or.e .. *..:e ;:u: traumas of this .ssce 
is how to br.r.g :: co resolution. Tn this 
Member’s view, tt cannot be brought to 
resolution without fall public disclo- 
sure. That is what the minority is 
seeking, public disclosure. Then the 
issue can be put behind. 

I happen to/concur totally with the 
view of the President of the United 
States chat this country wants to get 
on with the health care debate, they 
want to get on with the business of 
welfare reform, with crime legislation. 

The most propitious way to do that la 
to put this issue behind, bringing wit- 
nesses, letting the public draw what 
conclusion# it may wish, and thew we 
are through. 

Leo me conclude by noting that the 
minority to very sensitive to the rights 
of potential witnesses. Wo haws urn de- 
sire whatsoever to pot people through 
a more difficult process than chat 
which would be understandable sad 
reasonable under the dreuastaaee. Z 
would also say the minority hae beat 
over backwards to be aesaitfcve to the 
legitimate cnicezBS ef tha 
coonsei. We have provided him 
Uses In advance. We hare provlc 
a great deal of smtarlaL 

We have no intent nor power to offer 
mmunlty, which is the issue that 
causes hearings to be difficult for po- 
tential prosecutors. With regard to 
learning the minority pledgee decency 
ef temper. It pledgee a strict sfewwee 
co the roloe of the House, and it 
pledges to do everything p oss ibl e te be 
respectful ct the operation of the spe- 
cial counsel’s eflSos. 

Mr. MJCKEL. Mr. Speaker. I yield 3 
minutes to the gentlamra gross* Pews- 
sylvania [Mr. CUMwnnj. the dlstta- 
guished ranhing member sa ow Cbm- 
mtfttee on Gosenmisnt OperatSena. a 
committee which alee has Jarfedtatfen 
in this regard. 

Mr. CUXGER. Mr. Speaker. 7 thank 
my leader for jteMfag am thi* dae. 

I also wish to 
and the minority U 
out this accommodation te 
that we do as a Congress have a eoa- 
stitutional duty M 
aggressive oversight ef the 
branch. 

Under the committee fhadlnr reeelu- 
ctoo which will be befbre m’ hfer 
today, literally mUItane ef 
dollars are 


tees Par the express- perpeeeofi 
teg owniffe ef these actfeftle* 
dmplte the accepeanaa ed those fe 
wr» not been perhaps ee- 
ls regard aawei 
to closure an 
tfee sauna? lavotved far way be* assay 



The current Whitewater afTalrs has 
clearly raised series® questions which 
need to be considered by the Congress 
ar.d that go beyond frankly Whitewater 
s***-f. For example, through my posi- 
r.:n as ranking Republican on the 
C-m.rr :-:•?? on Government Operations. 
^r: r. .< principal oversight committee 
of the Congress. I have been reviewing 
some disturbing circumstances sur- 
rounding the investigation of Vince 
Foster s death, not to determine- the 
cause of death or not even, frankly, to 
determine whether that death had any 
involvement with the Whi tester situ- 
ation or not. but really to try and de- 
termine if there was in fact an im- 
proper Impediment or interference 
with that investigation by the White 
House. 

So I think chat the Committee on 
Government Oper a tions may well have 
a vital role co play In the conduct of 
any hearing on general Whitewater 
topics and should be lseiiKtod te the 
hearings called Tor by ehfe resolution 
unless, or course, there is a select com- 
mittee designated as a result ef farther 
discussions between the majority and 
minority. 

Let me now also mesefoo what I real- 
ly believe to be a dangerous patter I 
see emerging wherein the executive 
branch has Increasingly de ni ed Infor- 
mation to Republican Members of Con- 
gress conducting legitimate oversight 
(possibilities, is turn sed er een- 
gresstooal Democrats haws used their 
co mmit tee positions te assist the exec- 
utive in blocking effective u ver Mghl ef 
the executive branch w ttefr ft hew keen 
my observation increasingly lx nec- 
essary. So. Mr. Speaker, we abandon 
ear responsibilities aad txrv otr backs 
on the Constitution whew xo allow this 
to happen. 

The American people expect we be do 
sue Jobe 7 tMBk tkfe m i fetf es com- 
mits us to a patters that ft wiH ass 
that our Job ie dowe and effective over- 
sight is carried oxt. 

Mr. MICHEL. Mr. Speaker. I yield 3 
minutes te tbs dlettegufekod gew - 
tlsman from Louisiana. [Mr. LfTBiS 
era*}, a member of the Committee on 
A pp r op r ia tions. 

(Mr. LIVINGSTON asked and was 
given permission to regtse and extend 
his remarks.) 

Mr. LIVINGSTON. Mr. Speaker. 2 am 
grstsfel we are here, bat 1 am at a tern 
te oaderacand what the eontxwvnrmr 
hae been about over eheee last several 
months, 

A resolution like this shoaM have 
passed without disease-ton months ago. 
Tide realty is note partisan issue. 

But aafornmxtsiy with the stone* 
waRfng of the a dmfa fatrstfew aad the 
nmf e r f ty party, tt has become one. 1%o 
mere oversight of tbo Madison 
Loan should have been 
Jwxt a e the oversight sf F toil 
the Silverado Saving* m 
There Se no di fference , escape that be- 
cause ef the con— t rsfbsaljy ths 

Issues ruaag *• 



like suggestions of shredding of docu- 
ments. improper SB A loans, sw®*-* ;~.n -- 
deals, withholding of ir. forma*: :r : V : ~ 
the RTC. firom the FBI. and iriii 
IRS. sealed autopsy and dea*r. :r.v- . 
r.enricn documents re.r.-i;-,- .» t 
r.er.t administration counsel o * > 
alleged to have been working on pri- 
vate afftairs of the President. 

Q 153a 

We are bothered by the fact that the 
No. land No. 3 attorneys at the Justice 
Department have resigned, one in the 
wake of suggestions of questionable 
billings at his termer law firm, the 
same firm to which the First Lady be- 
longed. possibly ter hilling American 
taxpayers too much. He being one of 
the best, friends of the President, we 
are concerned the case in which he is 
suggested to have overbilled, lists the 
First Lady ss co-counsel. Now we hear 
the President may have underpaid his 
taxes; but that he took extraordinary 
writeoffs. 

We worry that the First Lady quali- 
fied herself te court as a Federal em- 
ployee. but neg lecte d te put her assets 
te a blind trust during the first 7 
m o n th s ef tbs I¥ esi<fe u ey. she being 
henJM m one of the most astute at- 
torneys in the c ountry . 

Mr. Speaker. Nell Bash's role as a 
paxtfee director- In a failed sevings-aml- 
toa* prompted cong i s— fun al hearings, 
and so Mould Kadfeew Savings and 
Lais, fee It fe. all that the Bush deal 
ore. 

disclosure and 
corn- 
single 



tiemaw team Hi tenia fas yielding to ms. 

I want to sag 1 want te ask these 
questions sa a-mamhac of the Commit- 
tee aw Banking. Finance and Urban. Af- 
lUsa. aad. I eut to nrsfssn mi eiies- 
ttnas by saying, than I want to be sure 
than there fa ha Inference hare than sl- 
thar Mr Loses. oc toy of us members. 
Republican, members of the 
had tetrode! on the 
efith our 
overnight hearings 

Then wax certainly nothing in the 
requests mads hr Mr. Had that 
would violate the authority or the re- 
spumfiilPtl sB of the spsefel pr ose e nter. 
I want to baton thme la aoCkter hers 
r bo that; but 
I uwdurxtmxL tt— r was not to 
f u afere tand tt 




rssofutiou char com 
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ings that la going to be our proper 
oversight role as the Banking Commit- 
tee oversight over both the integrity of 
the system as Well as the integrity of 
the regulators. I believe was mentioned 
by one of the speakers, the previous 
speaker. 

Now. would the majority leader re- 
spond. please? 

Mr. GEPHARDT. If the gentlewoman 
would yield, there is a commitment 
here to carry out as soon as practicable 
the legally authorised and required 
hearing in the Committee on Banking 
on oversight or the Resolution Trust 
Corporation. It is my understanding 
that that is probably a 2-day event. 
There is a hearing that is held by the 
majority, and then under rule XI, as I 
understand It. the minority has the 
right to conduct a hearing according to 
the rules of the House and the B a nking 
Committee. And the commitment is as. 
soon as practicable to have both of 
those hearings. 

Mrs ROUKEMA. Is the gentleman 
thereby saying that the authority over 
the calling of witnesses will be sepa- 
rated according to majority and minor- 
ity, or will it follow the normal prac- 
tice of the committee? 

Mr. GEPHARDT. If the gentlewoman 
would yield, it is my understanding 
that the witnesses in this type hearing 
are invited, that the minority has the 
ability to invite people to come. And 
then the questions and the appropriate- 
ess of the questions as you go through 
ae hearings is determined by the pro- 
cedures of the committee. 

Mrs. ROUKEMA. That is fine. And 
then the second part of the resolution 
makes a total commitment subject to 
further negotiations as to further hear- 
ings of either a special committee or 
some other committee designated by 
the House. It is very unclear as to the 
discussion thus Car as to the composi- 
tion of that committee. 

Mr. GEPHARDT. If the gentlewoman 
would yield, she is quite right. It is un- 
clear at this point the forum, it is un- 
clear exactly how these could be struc- 
tured. it is unclear as to exactly what 
would be Included. These are all issues 
that have to be discussed and decided. 
But there is a commitment to make 
every attempt in good faith between 
the parties to work out those issues. 
We are not concerned about whether or 
not there are hearings; what ere are 
concerned about, and the minority is 
concerned about, is how it Is done, that 
it is done properly so that it does not 
interfere, as the resolution says, with 
what is the Job and the responsibility 
of the special counsel. 

Mr. MICHELr Mr. Speaker r I simply 
want to remind the gentlewoman from 
New Jersey [Mrs. Roukema] that we 
'e operating under strict time limlta- 
is. and I have obligated my time 
.e, I hope the answers have satisfied 
the gentlewoman’s questions. If not, we 
will try as soon as we can to supply 
more information. 


Mrs. ROUKEMA. If the answer con- 
curs with what the gentleman under- 
stands. 

The SPEAKER pro tempore (Mr. DE 
la Garza). The Chair would advise the 
gentlewoman from New Jersey [Mrs. 
Roukema] that the gentleman from Il- 
linois [Mr. Michel] has control of the 
time. 

Mr. MICHEL. Mr. Speaker. I yield 2 
minutes to the gentleman from Penn- 
sylvania [Mr. Walker]. 

Mr. WALKER. I thank the gentleman 
for yielding. 

Let me say that everybody on both 
sides of this question are acting in 
good faith and I think we just need to 
clarify what the situation is. because 
the legislative ’history on this resolu- 
tion becomes extremely Important. I 
have heard a number of caveats in 
what the gentleman from Missouri (Mr. 
Gephardt] was telling us. We are oper- 
ating with an AP story here that says, 
after your meeting today, that the 
Speaker insisted he was not making a 
concession that hearings were going to 
take place. Now, in my view, it seems 
to met that we have conceded, for pur- 
poses of this resolution, that we do not 
know enough to know when these hear- 
ings are going to be held. 1 we do not 
know enough to know how they are 
going to be held. 

But what I want to be assured of is 
that hearings are going to be held, 
comprehensive hearings are going to be 
held on Whitewater. Can the gentleman 
give me that 

Mr. GEPHARDT. If the gentleman 
would yield. 

Mr. WALKER. I certainly do yield. 

Mr. GEPHARDT. What the 8peaker 
was saying earlier today and what we 
are trying to say now is that there is a 
commitment to try in good faith to 
find tha right, the appropr i ate way. to 
have hearings on Whitewater. Obvi- 
ously implicit in that statement is the 
understanding that even after we both 
try in good faith to do that, that we 
may not be able to agree on how to do 

t hat 

Mr. WALKER. If the gentleman 
would allow me to reclaim my time. 

Mr. GEPHARDT. Well, let me finish 
and I will give you more time. 

Let me finish. 

If that were to happen, obviously 
there is nothing that precludes the mi- 
nority at that point, if that unforeseen 
thing happens, to come to the floor and 
ask for a resolution that would call for 
hearings under the circumstances 
which you would want to have the 
hearings. But you and all the Members 
of the House have a commitment that 
we will do everything in our power to 
try to work out those hearings appro- 
priately. 

Mr. Speaker. I would like to yield to 
the gentleman from Pennsylvania [Mr. 
Walker] 2 additional minutes. 

Mr. WALKER. 1 thank the gentleman 
for yielding. X appreciate that. But 
from my perspective, the committees 
of the Congress with jurisdiction in the 
areas mentioned in this resolution al- 


ready have all the powers they need to 
hold hearings. There is no doubt those 
hearings can be held. The Committee 
on Banking. Finance and Urban Affairs 
can schedule hearings tomorrow, the 
committee on Small Business can hold 
hearings tomorrow; all of the processes 
and procedures are in place already in 
the rules. We know, because during the 
1980's there are literally dozens of hear- 
ings held during oversight of possible 
misfeasance or malfeasance in the ad- 
ministrations. So we know these things 
can take place. 

What we are seeking in this resolu- 
tion is an assurance that, given all of 
those things, that we are going to have 
those hearings, that they are no longer 
going to be blocked by consultations 
with the administration; that these 
hearings are going to go ahead and be 
held. I have not heard that yet. I would 
be happy to yield. 

Mr. GEPHARDT. If the gentleman 
would yield, there has been no attempt 
on this side to block hearings by the 
leadership of the House. What we have 
attempted to do is to figure out how to 
do this appropriately in coordination 
with the special counsel, now that we 
have a special counsel. 

Mr. WALKER. I would say to the gen- 
tleman that the chairman of the Com- 
mittee on Banking. Finance and Urban 
Affairs came to the floor one day and 
assured this gentleman In a colloquy 
on the floor that there were going to be 
hearipgs held in his committee. Within 
a matter of hours he had backed off of 
that. 

□ 1540 

The newspaper stories at that time 
said that he backed off it after con- 
sultations with the leadership on the 
gentleman's side. Now maybe the sto- 
ries were completely wrong, but I have 
to assume that somewhere that kind of 
dialogue took place. But he backed off 
on what he promised this gentleman on 
the floor that day. 

Mr. GEPHARDT. Mr. Speaker, if the 
gentleman would yield, let me review 
again what I think is being committed 
in this resolution: 

First, that the hearings which the 
gentleman Just talked about in the 
Committee on Banking. Finance and 
Urban Affairs will take place as soon as 
practicable-—- 

Mr. WALKER. No. we were going to 
have those hearings, and then he also 
promised comprehensive hearings on 
Whitewater would be held. 

Mr. GEPHARDT. I am reviewing now 
what is in the resolution. That is first. 

Second, the gentleman is right, that 
there are other committees that have 
other fragments and pieces of this fact 
situation that will be dealt with in 
other committees under their own 
rules. As the gentleman stated, the 
Committee on Small Business has al- 
ready taken something with regard to 
a GAO report today. 

Finally, there is a commitment again 
to try to Olid a way to have a more 
comprehensive set of hearings in an ap- 


&>7? 
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proprlate way, hopefully in one forum, 
but we have not addressed that ques- 
tion yet. but Jn one forum that can go 
forward under a time schedule and 
under a procedure that is agreeable, 
and makes sense to both sides, and 
makes sense to the special prosecutor. 

Mr. WALKER. So the gentleman is 
telling me that the newspaper story 
here is wrong, that the Speaker was 
not saying when he said, “a concession, 
that he was not making, a concession 
that hearings are going to take place.*’ 
He is saying that that is a 
misstatement of the situation and that 
in fact this resolution Is predicated on 
a good-faith belief that hearings will be 
held. 

Mr. GEPHARDT. If the gentleman 
will continue to yield, maybe it is a 
difference of interpretation. 

The SPEAKER pro tempore (Mr. DE 
la Garza). The time of the gentleman 
from Pennsylvania (Mr. Walker) has 
expired. 

Mr. GEPHARDT. Mr. Speaker. I yield 
myself 1 minute. 

Mr. Speaker. I would say to the gen- 
tleman that perhaps it is a difference 
in interpretation of the words of the 
Speaker. I belie ye. again, the commit- 
ment is Ironclad that there will be an 
attempt made, a very serious attempt 
in good faith, to try to And a way in 
the proper forum, at the proper time. 
In the proper sequencing, in coordina- 
tion with the special prosecutor, to 
have comprehensive hearings that will 
ut all the facts on the table. 

Mr. WALKER. Mr. Speaker. I thank 
the gentleman from Missouri (Mr. Gep- 
hardt]. 

Mr. MICHEL. Mr. Speaker. I yield 
the balance of our time to the distin- 
guished gentleman from Illinois (Mr. 
HYDE]. 

The SPEAKER pro tempore. The gen- 
tleman from Illinois is recognised for 1 
minute. 

(Mr. HYDE asked and was given per- 
mission to revise and extend his re- 
marks.) 

Mr. HYDE. Mr. Speaker, I am going 
to support this resolution, but I Just 
want to say I regret keenly that ere are 
giving up in this resolution the right to 
immunize witnesses. We should be very 
jealous of our prerogatives and the 
right of oversight by Congress rests in 
the constitution. It may well be to 
properly fulfill our constitutional duty 
of oversight we might have to give im- 
munity to some witness. I hope not, 
and I think that can be agreed upon by 
people on this Investigating commit- 
tee. But why do we yield to Mr. Fisks 
whose Job is to prosecute, search out, 
investigate and report on /'whether 
criminal activity has occurred? Our job 
is to oversee how this institution 
worked and how the people worked It, 
*•*4 it may be that we will need to 
't Immunity to somebody. 

*. Speaker, we should be jealous of 

. powers just as the President is Jeal- 
ous of exeeutive privilege. All Presi- 
dents have resisted the War Powers 
Act. I say to my colleagues, you don’t 


diminish the office during your tenure, 
and we shouldn’t diminish the power of 
any and every Investigating committee 
of the House by yielding in the begin- 
ning before we get Into hearings a 
power that may well be necessary for 
us to fulfill our responsibil::y for prop- 
er oversight. 

That may be just a slight point, but 
I wanted to make it. 

Mr. GEPHARDT. Mr. Speaker. I yield 
5 minutes to the gentleman from Mas- 
sachusetts [Mr. Frank). 

Mr. FRANK of Massachusetts. Mr. 
Speaker. I support the resolution, and I 
would like to make clear the basis. 

First, we have had two sets of accu- 
sations. Many of us felt that the first 
set really did not— really rise to the 
level requiring a (UU investigation. We 
have been talking to some extent about 
events Involving regulations of a sav- 
ings and loan Institution during the 
mid-1980 s. We ought to be very clear 
when people talk about whether there 
has been any abuse within the adminis- 
tration. that with regard to those 
events. Madison Savings and Loan. 
Whitewater, et cetera, that no member 
of the Clinton administration was then 
holding Federal office. Ahy failure at 
that time to protect the interests of 
the Federal Government presumably 
will be laid at the door of the hearings 
of the people then in office, the ap- 
pointees of President Reagan and. sub- 
sequently. the appointees of President 
Bush. I did believe that we have had In 
this Congress sufficient airing of those 
periods. If people want to go hack to 
them later. I see no harm to it. 

It did seem to me that a new set of 
Issues arose when people alleged that 
there may have been at the White 
House some interference with the regu- 
latory process. I have seen no sugges- 
tion that anything advene happened, 
but I do agree that when allegations 
reach a certain level of decibel that it 
becomes important to have the hear- 
ings. 

Now we ought to be very clear. Hear- 
ings are not a sign that something defi- 
nitely has. gone wrong. I think an anal- 
ogy of the independent counsel statute 
is important. I have always felt that 
was Important, both to find out where 
there wss wrongdoing* and to give the 
appropriate exoneration where wrong- 
doing was Inaccurately charged, and 
one of the advantages of the independ- 
ent counsel Is that the independent 
counsel can give that exoneration with 
a degree of credibility that the Presi- 
dent's own party could not give. I re- 
gard hearings now as a s im ila r oppor- 
tunity. I welcome the chance to have 
hearings. 

Frankly we have heard even on the 
floor today references to two people re- 
signing in the Justice Department 
when obviously one has nothing to do 
with anything remotely comparable 
hare. An Innuendo, an Inference per- 
haps. because of billing practices that 
happened becauee the First Lady was 
in the same firm I welcome the chance 


have to talk about the role of the spe- 
cial counsel. 

Many of us believe that there was r.ct 
a sufficient legal basis to tnreer the 
appointment of a special counsel, but 
the administration. I think sensibly : > 
lean over backwards, appointed one at 
the request of the Republican leader- 
ship. and now the special counsel, a Re- 
publican. an appointee, a would-be ap- 
pointee of Republican administrations, 
having said. ’*It will interfere with the 
Investigation you asked me to have if 
you have a certain kind of hearing*': I 
think we are on to that, and I would 
differ with my friend, the gentleman 
from Illinois. We appointed the special 
counsel. The President asked that a 
special counsel be appointed because 
the Republicans asked that we have 
him. To Interfere now with the special 
counsel to do things that the special 
counsel said would be an interference 
with his ability to do his Job lays down 
the groundwork later on for discredit- 
ing the special counsel. Having asked 
for one. having gotten one. it seems to 
me that consistency and fairness re- 
quire that the special counsel be al- 
lowed to do his Job without any inter- 
ference. 

Mr. HYDE. Mr. Speaker, will the gen- 
tleman yield? 

Mr. FRANK of Massachusetts. I yield 
to the gentleman from Illinois. 

Mr. HYDE Mr. Speaker. I agree per- 
fectly with everything the gentleman 
from Massachusetts said. I Just for- 
mally do not like to yield a prerogative 
that is ours. 

Mr. FRANK of Massachusetts. Mr. 
Speaker. I acknowledge what the gen- 
tleman from Illinois said, He might not 
disagree In a specific instance, but let 
me say to my friend, by making that 
decision about Immunity lz. a resolu- 
tion on which we voteT don’t think we 
give away any of our prerogatives. I 
don't think we're suggesting we give 
them to anybody else, and I gather we 
do agree In the given instance given 
the circumstances of the appointment 
of this special counsel to do things 
which he said would Interfere, and. as 
we know. It’s not Just immunity that 
can interfere, but it Is witnesses bear- 
ing what other witnesses say. it is hav- 
ing things done in public which ought 
to he done In private, it Is having inter- 
views at one level when they are being 
conducted privately at another. 

I do think that It Is very Important, 
given the clrcumstanoee of this special 
counsel when he wae appointed, that 
we not be Interfering with what the 
special counsel does, and, therefore. I 
think it is appropriate that the resolu- 
tion says we will work (together, both 
aides, in good faith to come up with a 
format for hearings that will not inter- 
fere with the special counsel because, 
having appointed him. having led to 
having put preranre on to appoint him. 
having seen hie appointment, now to 
undercut him now I think would be a a 
Illegitimate action. 


to eet these straight But I do think we 
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Therefore, the resolution seems to 
me to be appropriately done, 

PI nelly, let n» say that people who 
my that the chairman of the Bank! nr 
Committee was some h ow voder the di- 
rection of the leadership have appar- 
ently never worked with the chairman 
of the Banking Committee. We may 
disagree with him. hot his I nte g ri ty 
and his commitment to f ai ru ses, as he 
seas lit, and his independence ought 
not to be things that anyone would 
Question. 

Mr. GEPHARDT. Mr. Speaker. 1 yield 
hack the bal ance of my time. 

The SPEAKER pro tempos*. (Mr. DC 
La Garzaj. The q uest i on is on Urn mo- 
tion offered by the gentleman from 
Missouri (Mr. OkPHAur) that the 
House suspend the rules end agree to 
the resolution. H.Rea. 3M. 

The question wsa taken. 

Mr. Miffwg L. Mr. Speaker. I object 
to the vote os the ground that a 
quorum Is not present and make the 
point of order that a quorum Is not 


SwltS 110) 
Salts (HA 
Salts (OR) 

sansrrxi 


Ths SPEAKER pro tempore. Evi- 
dently a quorum is not p ressnt. 

The Sergeant at Anns will notify ah- 
— » Member s 

The vote wss taken by electronic de- 
vice. and there were— yeas 408. nays 16. 
not voting 10. as follows: 

(Boll No. 781 


rsi Tftvtorftte) 
Tan* am 
i <ru new 
KMX) Thna«i tCA) 
Theses (WD 


lew 

Uvta(CA> 
LNkffU 
Lawta (OA) 


Volkaar 


□ 1817 

MTIJ.ER of California. 


nukOU) 


Mr. MTTJ.ER or California. Mr. 
TOWNS, and Ms. MCKINNEY changed 
their vote from “yea” to "nay." 

So (two-thirds having voted In favor 
thereof) ths rules were suspended and 
the resolution was agreed to. 

The result of the vote was announced 
ss abode recorded. 

A motion Vo reconsider was laid on 
the table. 


PROVIDING AMOUNTS FOR EX- 
PENSES OP INVESTIGATIONS 
AND STUDIES BY CERTAIN 
STANDING COMMITTEES 
Mr. FROST. Mr. Speaker, by direc- 
tion of the Committee on House Ad- 
ministration, X offer a privileged reso- 
lution (H. Rea. 868) providing amounts 
from the contingent fond of the House 
tor the expenses of investigations and 
studies by certain committees of the 
House in the session of the 2d 103d Con- 
gress, and I ask for its immediate con- 
sideration. 

Ths Clerk read the resolution, as fol- 
lows: 

a. Boa as 

AmM, That there duU be paid oat of 
the seen meet lead of the Boose in eooocd- 
eaoe with this primacy expense reeotatiaa 
not more then the amount eneclfled In seo- 
tton S for Investigations and studies by each 
co mmi ttee named la such section. Including 

U) la the ease of a committee named Is 
section S. for proeeremeat of consultant 
e e m sa s under section SKI) of the Leguia- 
Uve Boontanlsattoa Act of IMk end 
(!) in the o see of e oommlttee named in 
eeeUoa 4. for provision of assistance for 
members of professional stair la obtaining 
spedaUaed training under section 3030 > of 
■oeh Act. 

Bsc. 2. Tbs committees end amounts re- 
ferred be in tbs first section ere: OomnUtcee 
oo AfTtaoltm, SX39TJS7: Committee os 
Armed Bwrlow, S2.em.lfl7; Committee so 
Banking. Finance sad Urban Affaire. 
tUMAM: Commlttss on the District of Co- 
lumbia. SCABS: Committee on Education 
and Labor. fltAMAM: Committee on Energy 
end Co m m erc e. AMOS JOT; Committee oo For- 
eign Affaire. MJ4UH; Committee oe Oov- 


Mtm Wolf 

kostakowtU weotoer 


netrtaliitari 

Roro* 


loses (AD 
Toner (TU 


MAYS— 15 

Fore <KIi Peios 

XoertM. Sup** 

M*i*ui Tows* 

M;K*Ju*y w**hlano» 

MUIar CAI Water* 

NOT VOTING— 10 


Swore* (TX) 


neat Select Committee oe Intelllgonee. 
QOUM; Committee oe the Judiciary. 
SL7MAS3; fYsirniirtee an Merchant Marine 
end Fisheries. 8MM7B; Committee on Natu- 
ral Resource s . ftRUB; Committee on Poet 
Office end Civil Service. SlJBfl.TO Commit- 
tee oe Public Works and Transportation. 
B347QMB; Committee on Rules, wa.fie; 
OemnUttee on Scienoo. Space, and Tech- 
noftegy. X2J6K.4M; Co mm it t ee on Small Buel- 
nasa, U .073400; Committee on 8tendarda of 
Official Conduct. tlOOjOOO; Committee on Vet- 
erans' Affaire, 387.094: end Committee on 
Ways and Means. S5.070.000. 

SBC. 3. (a) Of the amounts provided for la 
section 1 each 'committee named In sub- 
section (b) may use not more than the 
amount specified in such subsection far con- 
sultant eenrioes ander paragraph (1) of the 
first section. . 

(b) The committees and amounts referred 
to la subsection (a) are: Committee oa Agri- 
culture. SUM Ot Committee on Armed Serv- 
ices. MOM*. Committee on the District of 
Colombia. SMB* Oemmttaeo on Mocattoo 
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Base. A tape was not available for verification of 
the content of these remarks. 

The President’s News Conference 
March 24 , 1994 

The President. Good evening, ladies and 
gentlemen. Yesterday we were reminded that 
protecting our democracy and expanding its 
promise around the world can be costly and 
dangerous. Here at home we mourn the loss 
of the servicemen in the tragic aircraft acci- 
dent at Pope Air Force Base, and we pray 
for a speedy recoveiy for those who were in- 
jured. This tragedy reminds us that the men 
and women who serve in the military put 
their lives at risk in the service of our Nation. 

In Mexico, an assassin killed Luis Donaldo 
Colosio, the Presidential candidate of the In- 
stitutional Revolutionary Party. We send our 
condolences and our prayers to his family. 
And I urge the Mexican people at this dif- 
ficult time to continue their strides toward 
economic and political reform and progress. 

With the Congress beginning its Easter re- 
cess tomorrow, this is a good time to assess 
the real work we are getting done on behalf 
of the American people. We're moving for- 
ward on our economic plan. The budget now 
moving through Congress, when passed, will 
give us 3 consecutive years of deficit reduc- 
tion for the first time since Harry Truman 
was President. In 1995, we'll have the lowest 
budget deficit as a percentage of our annual 
income of any of the major industrialized 
countries. A recovering economy produced 
2 million jobs last year, and we're on track 
to create 2 million more in '94. 

Around the world America's efforts have 
helped to bring much needed calm to Sara- 
jevo and led to an important political accord 
between the Bosnian Muslims and Croats. 
Our call for restraint has helped to start talks 
again the Middle East. We will continue our 
efforts to stop North Korea’s nuclear pro- 
gram and to seek progress on human rights 
in China, working to build a more positive 
relationship with that very important nation 

This Friday, a week ahead of schedule, our 
troops will return home from Somalia. Be- 
cause of their courageous efforts, Somalia 
can tfow build its own future, a step it nudr 
in the right direction today with the acrnnl 


Mar. 24 627 

between the leaders of the two largest fac- 
tions in that countrv. 

Since we came here, our country has been 
moving in the right direction. Just today, the 
House of Representatives passed our legisla- 
tion to limit the influence of lobbyists. Our 
administration is completing work on a com- 
prehensive welfare reform proposal. We have 
presented to the Congress our very impor- 
tant reemployment proposal, to change the 
unemployment system to provide immediate 
retraining to those who lose their jobs. In 
a few days, with bipartisan support, the coun- 
try will have an education reform law that 
sets national standards for our public schools. 
In a few weeks. Congress will pass a crime 
bill and put more police on the street, tough- 
er eun laws on the books, and make "three 
strikes, and you're out" the law of the land. 

Speaker Foley assured me last night that 
the crime bill will be item number one on 
the agenda of the House when it returns to 
work. And in a few months we will succeed 
in passing health care reform. Just yesterday, 
the House Subcommittee on Health passed 
legislation to provide health security for 
every American. And while there will be lots 
of twists and turns in the legislative process, 
this year Congress will pass and I will sign 
a health reform which guarantees health care 
security to every American that can never be 
taken away, with the right to choose a doctor, 
with a plan that outlaws insurance abuses: 
no more dropping coverage or cutting bene- 
fits; no more lifetime limits; no more raising 
rates just because someone in your family has 
been sick or some are older than others. We 
want to preserve and strengthen Medicare, 
and we believe in this administration that 
those health benefits should be guaranteed 
through the workplace, building on what 
works today. 

I know that many people around America 
must believe that Washington is overwhelm- 
ingly preoccupied with the Whitewater mat- 
ter. But our administration ' is preoccupied 
with the business we were sent here to do 
for the American people. The investigation 
of Whitewater is being handled by an inde- 
pendent Special Counsel whose appointment 
I supported. Our cooperation with that coun- 
sel ims been total. We have supplied over 
1 4 000 documents, my tax returns dating 
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back to 1978, and made available even' ad- 
ministration witness he has sought. 

I support the actions of the House and the 
Senate clearing the way for hearings at an 
appropriate time that does not interfere with 
Mr. Fiske’s responsibilities. And I will fully 
cooperate with their work as well. Tomorrow 
I will make available my tax returns dating 
back to 1977 when I First held public office. 
Cooperation, disclosure, and doing the peo- 
ple’s business are the order of the day. 

This is the best moment we have had in 
decades to do the hard work on so many is- 
sues that affect not only our own progress 
and prosperity, but the very way we think 
about ourselves as a nation. The American 
people should know that I and my adminis- 
tration will not be distracted. We are com- 
mitted to taking advantage of this rare mo- 
ment and achieving these important goals. 

Terry [Terence Hunt, Associated Press]. 

Whitewater 

Q. Mr. President, you just said that you 
would release your tax returns back to 1977. 
Questions also have been raised about 
whether you made money or lost money in 
your Whitewater investment. Do you still be- 
lieve that you lost about $70,000? And do 
you have any reason to believe that you owe 
any back taxes? 

The President. I am certain that we lost 
money. I do not believe we owe any back 
taxes. If it is determined that we do, of 
course, we will pay. I am now sure that we 
lost something less than $70,000, based on 
an interview I heard on television, or I heard 
about on television, with Jim McDougal with 
one of the networks, where he said that he 
felt that one of the loans I had taken from 
a bank where we also borrowed money for 
the land development corporation, he said 
he thought one of those was a personal loan. 

And so I started racking mv brain to try 
to remember what that mignt have been, and 
by coincidence, I was also rereading the gal- 
leys of my mother's autobiography, just fact 
checking it, and I noticed that she mentioned 
there something that I had genuinely forgot- 
ten, which is that I helped her to purchase 
the property and what was then a cabin on 
the place that she and her husband. Dick 
Kellev, lived back in 1981. and th.it 1 was 


a co-owner of that property with her for just 
a few months. After they married, he bought 
my interest out. 

So that’s where that — I borrowed the 
money to go into that investment. I paid the 
money back with interest. That was unrelated 
to Whitewater. All the other losses that we 
have documented to date we believe clearlv 
are tied to the investment Hillary and I made 
in Whitewater. So we, in fact, lost some 
$20,700 less than the Lyon’s report indicated 
because that loan came from a different place 
or came for different purposes. And there 
was another $1,500 payment I made on it. 
So whatever the total in the Lyon’s report 
was, you should subtract from that $20,700 
and another $1,500. And we believe we can 
document that clearly. 

Tomorrow, my counsel, David Kendall, 
will brief the press on the evidence that we 
have, what's in the tax returns. You will see 
when you see the tax returns that those losses 
were clearly there. And he will be glad to 
support it with other information as well. 

Helen [Helen Thomas, United Press 
International]. 

Q. Mr. President, do you know of any 
funds, any money — Whitewater seems to be 
about money — having gone into any of vour 
gubernatorial campaigns or into Whitewater, 
particularly federally insured money? Do you 
know of any money that could have gone in? 

The President. No. I have no knowledge 
of that. I have absolutely no knowledge of 
that. 

Rita [Rita Braver, CBS News]. 

Q. President Clinton, you just mentioned 
James McDougal, your former business part- 
ner. A lot of questions have been raised about 
his business practices. Can you tell us what' 
drew you to him to begin with, and whether 
or not you still have faith now that he was — 
that he is an honest businessman? 

The President . Well, I can tell vou that 
when I entered my relationship witn him — . 
let’s go back to then and not now — I knew 
Mr. McDougal and had known him for many - 
years. I met him in the late sixties when he 
was running Senator Fulbright's office in Ar- 
kansas. I knew that sometime around that 
time, perhaps later, he got into the real estate 
business. When I entered into this invest- 
ment. it was with a person I had known manv 
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The Honorable l. William Seldman 
Chairman 

Resolution Trust Corporation 
550 17th Street, N. W. 

Washington, 0. C. 20429 

Dear Bill: 

Based on the House Banking Committee's continuing efforts to monitor 
problems In the savings and loan Industry as they relate to deposit Insurance 
reform, I have asked my staff to Investigate problems that have occurred at 
state-chartered thrift Institutions. I am particularly Interested In a review 
of the affairs of Columbia Savings and Loan, Beverly Hills, California. This 
state-chartered Institution has been controversial due to Its junk bond 
activities. 

For purposes of my staff's Investigation, I would like to request 
from the RTC copies of Columbia's Board of Directors minutes for the five 
years prior to Its conservatorship and any examination reports In the 
possession of the RTC for the same time period. For staff assistance, please 
contact Nr. Joseph Seidel at (202) 226-3241. 



Ranking Member 

CPW:dld 
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Resolution Trust Corporation 


March 20, 1992 


Mr. Joseph'' Seidel 
Minority Deputy General Counsel 
Committee on Banking , Finance 
and Urban Affairs 
House of Representatives 
607 O'Neil House Office Building 
Washington, D.C. 20515 

Dear Mr. Seidel: 

The documents we have provided to you pertaining to Columbia 
Savings and Loan Association, Beverly Hills, California contain 
confidential memoranda summarizing the documents, as well as 
privileged and confidential original documents and attorney work 
product. These documents are being provided to you pursuant to a 
joint prosecution agreement and an agreement to maintain the 
confidentiality of privileged documents, if any, which are 
sntained in the materials you had requested. 

Any additional documents you may request that pertain to Columbia 
Savings also will be provided to you pursuant to our 
confidentiality agreement. 

If we can be of any further assistance, please do not hesitate to 
contact me. Please acknowledge receipt of the delivered 
documents and agreement with the above by signing in the space 
below and returning the original to me. 



Sincerely 


Randell H. McFarlane, Direct) 
Government Relations 


Enclosure 


RECEIPT AND AGREEMENT ACKNOWLEDGED 




601 17th Strast. NW ■ WcaMr^on DC 20434-0001 
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DIRECTORY OF DOCUMENTS/COUJMBIA SAVINGS AND LOAN ASSOCIATION 

Note: the following directory lists documents chronologically by 

"bundle 11 as we received them; if it appears that a document is 
missing, it is possible that it is included as part of a larger 
bundle 

1. Box 1 of 5 

1. Board of Directors Meetings 

^ 1. Exhibits to Minutes, Vol. I, 5/19/87 

2. Exhibits to Minutes, Vol. II, 5/19/87 

3. Exhibits to Minutes, 7/20-22/87 

4. Exhibits to Minutes, 11/4/87 

5. Exhibits to Minutes, 7/27/88 

6. Exhibits to Minutes, 8/22/88 

7. Exhibits to Minutes, 10/26/88 

8. Exhibits to Minutes, 1/4/90 

9. Exhibits to Minutes, 1/31/90 

10. Exhibits to Minutes, 2/28/90 

11. Exhibits to Minutes, 3/28/90 

2. Securities Portfolio 

1. 4/30/89 

2. 5/31/89 

3. 4/30/90 

4. 5/31/90 

5. 3/31/90 

3 . Miscellaneous 

1. Liquid Term Certificate, 10/17/87 

2. Management Report, 10/31/87 

3. Columbia Savings Charitable Foundation, 6/30/88 

1 
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4. Balance Sheet, 7/31/88 

5. Directors Report, 3/31/89 

6. Directors Report, 5/31/89 

7. Directors Report, 4/30/90 

8. Directors Report, 5/31/90 

/ 

9. Directors Report, 8/31/90 
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2. Box 2 of 5 

1. Board of Directors Meetings 


1. 

Exhibits 

to 

Minutes, 

3/26/86 

2. 

Exhibits 

to 

Minutes, 

11/22/88 

3. 

Exhibits 

to 

Minutes, 

3/23/89 

4. 

Exhibits 

to 

Minutes, 

5/25/89 

5. 

Exhibits 

to 

Minutes, 

9/27/89 

6. 

Exhibits 

to 

Minutes, 

10/30/89 

7. 

Exhibits 

to 

Minutes, 

12/27/89 


2. Securities Portfolio 


1 . 

6/30/86 

2. 

7/31/86 

3. 

8/31/86 

4. 

9/30/86 

5. 

10/31/86 

6. 

11/30/86 

7. 

1/31/87 

8. 

12/31/87 

9. 

8/31/88 

10. 

10/31/88 

11. 

11/30/88 

12. 

12/28/88 

13. 

12/31/88 


3. Miscellaneous 

1. Affirmative Action Plan, 3/31/88 

2. Management Report, 3/31/88 

3 
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3. Directors Report, 10/31/88 

4 . A/L Management Presentation 


4 
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Box 3 of 5 

1. Board of Directors Meetings 

1. Exhibits to Minutes, 7/23/86 
Exhibits to Minutes, 8/27/86 
Exhibits to Minutes, 9/24/86 
Exhibits to Minutes, 12/22/86 
Exhibits to Minutes, 1/28/87 
Exhibits to Minutes, 2/18/87 
Exhibits to Minutes, 10/22/87 
Exhibits to Minutes, 1/6/88 
Exhibits to Minutes, 8/3/90 
Exhibits to Minutes, 7/18/90 
Miscellaneous 

Management Report, 6/30/86 
Management Report, 10/31/86 


2 

3 

4 

5 

6 

7 

8 

9 

10 


1 . 

2 . 
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4 . Box 4 of 5 

1 . Board of Directors Meetings 


1 . 

Exhibits 

to 

Minutes , 

1/22/86 

2. 

Exhibits 

to 

Minutes , 

2/26/86 

3. 

Exhibits 

to 

Minutes , 

4/21/86 

4. 

Exhibits 

to 

Minutes, 

5/12/86 

5. 

Exhibits 

to 

Minutes, 

5/20/86 

6. 

Exhibits 

to 

Minutes , 

7/9/86 

7. 

Exhibits 

to 

Minutes , 

7/25/86 

8. 

Exhibits 

to 

Minutes , 

3/25/87 

9. 

Exhibits 

to 

Minutes , 

4/22/87 

10. 

Exhibits 

to 

Minutes , 

8/26/87 

11. 

Exhibits 

to 

Minutes , 

2/10/88 

12. 

Exhibits 

to 

Minutes , 

9/28/88 

13. 

Exhibits 

to 

Minutes , 

1/25/89 

14. 

Exhibits 

to 

Minutes , 

3/3/89 

15. 

Exhibits 

to 

Minutes , 

5/16/89 


2. Securities Portfolio 

1. 1/31/89 

3 . Miscellaneous 

1. Guidelines for Incentive Compensation for Thomas 

Spiegel 

2. Affirmative Action Plan, 3/31/86 

3. Management Report, 3/28/87 

4. Consolidated Statement of Financial Condition, 
3/31/87 

5. Directors Report, 8/31/88 

6 
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5. Box 5 of 5 

1 . unopened 


*; 

. * 
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Nr. Randall H. McFarlane 
Director 

Office of Legislative Affairs 
Resolution Trust Corporation 
801 17th Street, N.W. 

Washington, D.C. 20434 

Dear Randy: 

Thank you for the fine assistance given to us by the RTC 
during the Minority Staff's review of documents relating to 
Columbia Savings and Loan. 

After reviewing the Columbia records, we have identified 
certain documents that we would like copied and delivered to our 
offices. This has been communicated to your staff and the copies 
have been prepared. Accordingly, at the earliest convenience we 
would appreciate these documents being delivered to the Banking 
Committee's Minority Staff offices. 

Thank you for your consideration and if you have any 
questions, please give me or Terri Miller a call at 226-3241. 



aem L. Seidel 

,*nority Deputy General Counsel 
07 O'Neill House Office Building 
Washington, D.C. 20515 


JLS :md 





Office of Thrift Supervision 

Department of the Treasury 

1700 G Street. N.W., Washington. D.C. 20552 
April 20, 1§90 


Committee on Banking, Finance 
and Urban Affairs 
Washington, D.C, 20515 

Dear Mr*. Seidel: 

Per your request, we will make available to the Minority 
Committee's staff a copy of: 

1. Silverado's examination reports dating back to the 
change of control in the early 1980 's? 

2. the Silverado S-memorandum without exhibits; 

3. the Silverado L-memorandum without exhibits; 

4. all ERC packages on Silverado; 

5. the Silverado supervisory chronology with exhibits; 
and 

6. the Silverado enforcement chronology without 
exhibits. 

Enclosed with this letter is a copy of the 1986 
Examination Report, the S-memorandum, the L-memorandum, ERC 
Silverado files and the two chronologies. The other 
examination reports are in the exhibits to the supervisory 
chronology, which is available for your review. 

As you are aware, the Freedom of Information Act 
("FOIA") specifically protects examination reports and other 
related material from public disclosure. 5 U.S.C. 552(b)(8). 
The Office of Thrift Supervision ("OTS") regulations also 
protect the confidentiality of such information. 12 C.F.R. 
505.5 (a)(2). Other federal statutes and principles of 
common law, e.g. attorney-client and work product privileges 
generally protect the confidentiality of sensitive 
information. The Office of Chief Counsel of the OTS expends 
considerable effort to protect the confidentiality of these 
documents which are continuously sought by parties in civil 
litigation. 

FOIA also protects from public disclosure "commercial 
financial information obtained from a person and privileged 
or confidential". 5 U.S.C. 552 (b)(4). In addition, 

18 U.S.C. 1905 makes it a crime for employees of the United 
States to disclose confidential information except as 
provided by law. 

There are two reasons for protecting the confidentiality 
of sensitive information concerning insured institutions. 
First, the confidential nature of the examination process 



Joseph L. Seidel 
Minority Counsel 
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facilitates the free flow of information between savings 
institutions and examiners. Second, examiners are encouraged 
to express freely their conclusions about examined 
institutions and the confidential nature of the reports 
permits them to do so. For these reasons unnecessary 
breaches of the confidentiality of examination reports and 
relatea information erode the effectiveness of the 
examination process. While we have no hesitation in 
providing the requested information for the Committee's 
investigation, to the extent you inquire into sensitive 
areas, we request that you respect the need for 
confidentiality and refrain from placing sensitive 
information in the public record or otherwise disclosing its 
contents . 


There are particularly compelling reasons for respecting 
the attorney-client and work product privileges in connection 
with congressional investigations, as we have asserted in the 
past. These privileges should be respected, either as a 
matter of witness right or congressional discretion. 
Disclosure of documents so privileged could impair the 
Board's ability to obtain candid legal advice and to 
prosecute actions in an orderly manner. We are sure you 
share a common interest in not weakening the government's 
case against individuals responsible for serious regulatory 
violations and breaches of fiduciary duty. 


Sincerely 


fft'o lL / L U- 

Jonathan Fiechter 

Principal Senior Deputy Director 
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December 9, 1993 


an iiMio 


The Honorable Roger C. Altman 
Interim Chief Executive Officer 
Resolution Trust Corporation 
15th and Pennsylvania Avenue, N.W. 
Washington, D.C. 20220 


Dear Mr. Altman: 

I am writing in reference to the House Banking Committee Minority 
investigation of the failure of Madison Guaranty Savings and Loan 
(Madison) . As you know, Madison was taken over by federal 
regulators in March of 1989 and resolved by the Resolution Trust 
Corporation (RTC) in November, 1990. 


To assist in this investigation, I request that the RTC provide 
access to all documents related to Madison and its subsidiaries. 
Such documents would include, but not be limited to, administrative 
files, examination reports, interoffice memorandum, notes and 
minutes of meetings (including telephonic meetings), 
correspondence, electronic mail, and agreements the RTC entered 
into with private sector contractors during the resolution of 
Madison. In addition to documents in possession at RTC-Washington , 
Z request access to all documents related to Madison held at RTC 
field offices. Furthermore , please provide the names and titles 
of all RTC employees involved with the disposition of Madison. 

Please have your staff contact Mike McGarry at 202-225-2258 to 
discuss arrangements to review the aforementioned documents as soon 
as possible. 

I appreciate your , assistance and look forward to your cooperation. 


i 


Sincerely, 




JaraessA. Leach 
Ranking Member 
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Mr. Jonathan Fiechter 
Acting Director 
Office of Thrift Supervision 
1700 G Street, N.W. 

Washington, D.C. 20552 

Dear Mr. Fiechter: 

I as writing in reference to the House Banking Committee Minority 
investigation of the failure of Madison Guaranty Savings and Loan 
(Madison) . As you know, Madison was taken over by federal 
regulators in March of 1989 and resolved by the Resolution Trust 
Corporation (RTC) in November, 1990. 

To assist in this investigation, I request that the Office of 
Thrift Supervision (OTS) provide access to all documents related 
to Madison and its subsidiaries. Such documents would include, but 
not be limited to, administrative files, examination reports, 
interoffice memorandum, notes and minutes of meetings (including 
telephonic meetings), correspondence, and electronic mail. In 
addition to documents in possession at OTS -Washington, I request 
access to all documents related to Madison held at OTS field 
offices. 

Furthermore, please provide the names and titles of all OTS 
employees involved with the examination and supervision of Madison 
as well as those who were assigned to work with the RTC when the 
institution was closed in 1989. 

Please have your staff contact Mike McGarry at 202-225-2258 ts 
discuss arrangements to review the aforementioned documents as soon 
as possible. 

I appreciate your assistance and look forward to your cooperation. 

Sincerely, 

laafee^A. Leach 
~Anicing Member 
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Office of Thrift Supervision 

Department of the Treasury 

l700OS.im.NW. VuhuuniA. 0.C 20552 • 1*02) KMW 


O* tun*' 


OMiwir 22, 1991 


The Honorable James A. Lttch 
Banking Minority Member 
committee on Banking, finance, 
and urban Affairs 

Unlttd States Routt of Roprtttntatlvtt 
Washington, D.C. 20S1S 


Dtar Cong rttt man Leach s 

This ii in rttpontt to your Dtctmbtr t, 1993, lottar in which 
you requested "aceess to all documents rtlatad to Madison (Guaranty 
and its subsidiaries, • as wall as the names and 7 
titles of OTS employees involved with the supervision and 
examination of Nadlson. 

with regard to your request for documents, we believe there 
are two categories of documents that must be analysed separately t 

o Material available to any member of the public under the 
rreedom of information Act. Some of this material may 
contain either confidential financial Information from 
individuals or privileged intra-agency information, and 
would be subject to redaction. 

° •2S #rvlsor y emamiiiation materiel concerning an 
OTS-super vised thrift institution. 

*• J * ef course, provide you with any Information available 
to the publie under the freedom of Xnformatloa Act. Some of this 
material is available in its entirety and would include any final 
agency orders regarding Madison and any securities filings that the 
institution may have aada. we would also make copies of the 
institution's Thrift financial Reports available. 

Other materials, such as support for certain application#, 
contain confidential financial information from Individual#. 
Although moat of the contents of those documents may be released, 
°rs policy it to protect the privacy of individuals who hava 
submit tod confidential informatics to us. This agency- it eble 
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to obtain such information on the understanding that we will 
praaarva its confidentiality; diaclotura would imped# our ability 
to obtain it in tha future* Therefore, any auch confidential 
material would have to be redacted from thaaa documents before they 
eould be made available. 

Additionally, there may be some documents that contain 
privileged intra-agency communications. Although this does not 
necessarily require withholding entire documents, we need to avoid 
waiving such privileges as may reside in these documents. 

As to supervisory and examination materials, we believe it 
essential to protect the confidentiality of sensitive information 
concerning insured institutions. Sxistlng OTS policy is net to 
release such materials, except under very limited circumstances. 
There are two reasons for this, first, the confidential nature 
of the examination process facilitates the free flow of information 
between ssvlnge institutions and examiners. Second, exsmlners are 
•neouragad to express freely their conclusions to their supervisors 
about examined institutions, and the confidential nature of the 
reports permits thsm to do so. As the United States Court of 
Appeals for the District of Columbia Circuit recently said. 

Sank management must be open end forthcoming in reeponae to 
the inquiries of bank examiners, end the examiners must in 
turn be frank in expressing their concerns about tha bank. 
Thasa conditions simply could not be met es well if 
communications betwean the bank end its regulators wars not 
privileged. 


In re Subpoena Served Upon the Comptroller 
r.ad djo, (dTc. cir. ipya) leitet I 


of the Cu 
one 


the currency 

oi UUil. * 


* 


you also raqueatad the names and titles of ell OTS employees 
Involved with the examination and supervision of Radlsoa as wall as 
those who were assigned to work with the arc when the institution 
was closed in 1909. He will provide the names and titles of thaso 
employees. However, because of the need to preserve the 
confidentiality of the examination process, oaf ore you conduet any 
interviews of them, we will need to determine the appropriate scope 
of these Interviews. 
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The Roiiorable Jim A* Leaeh 
sage ) 


n« recognise# as did your December 17 letter# that there ara 
issues regarding what bar the Praadoa of information Aet exemptions 
apply to your raquaat. in order to reduce tha number of documents 
over which we say disagree and in order to make any redact ion# at 
expeditiously as possible# Z suggest our staffs dlseuss the general 
categories or documents in OTS r possession, xf possible# it might 
be mutually beneficial to determine which# if any# documents we 
hold that are not germane to your Inquiry. He may then organise 
our review of the documents in a manner that best addrssses your 
priorities. 

Z hope this is responsive to your request. 

Sincerely# 

Q««v)L £ 

/Jonathan L. Piechter 

‘Acting Director 


/ 


*« TOTAL PAGE. 004 »* 
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December 22, 1993 


The Hononble James A. Leach 

Ranking Minority Member 

Committee on Ranking, Finance & Urban Affairs 

U. S. House of Representatives 

Washington DC 20515 

Dear Jim: 

J am writing in response tn your letter dated December 9, 1993, requesting that the 
Resolution Trust Corporation provide certain documents and records for the House 
Banking Committee Minority investigation of the failure of Madison Guaranty Savings 
and Loan Association located in M'Crory, Arkansas. Madison Guaranty is an 
institution in receivership with the RTC. 

Let me reassure you that the RTC will thoroughly cooperate in this investigation. 
Indeed, it was the RTC which originally refused this matter to the Justice 
Department RTC staff has been instructed to assemble the relevant documents, 
which are voluminous, as quickly as possible. 

Ideally we would forward all of there materials to you today, and I expect to supply 
most of them in short order. 1 am advised by the RTC General Counsel, however, 
that there may be limits on our ability to provide certain of them. These limits 
involve the Privacy Act and legal privilege or other restrictions on the ability of die 
RTC to release them. This will have to be coordinated with the Justice Department. 
I have instructed die RTC staff to work with your staff on appropriate procedures for 
handling these issues. 


Sincerely, 


* 


JO El 


Roger C. Altman 
Interim CEO 


SOT 17th Straat. NW Washington, DC 20494 
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Mr. Roger C. Altman 
Interin CEO 

Resolution Trust corporation 
801 17th Street, NW 
Washington, OC 20434 

Dear Mr. Altman: 

I am in receipt o f your February 1, 1994 response to the letter 
initiated by Senate Republican leadership concerning Madison 
Savings and Loan and Z am pleased to learn that the RTC "will 
vigorously pursue all appropriate remedies" with regard to 
Madison's failure. It seems self-apparent that in order for the 
RTC to pursue vigorously all remedies it must have all relevant 
information at its disposal. Accordingly, I urge the RTC to seek 
and review all Whitewater development Corporation documents turned 
over by the White House to the Justice Department. 

In its investigation of Madison, the Minority has uncovered links 
between Madison and Whitewater, some of which may have contributed 
to the thrift's failure. Mot only did James and Susan McDougal 
hold sianificant ownership interest in both entities (approximately 
two thirds in Madison and one half in Whitewater) , but the other 
joint owners of Whitewater ^3111 and Hillary Clinton) appear to 
have benefited directly and indirectly from the application of 
Madison resources. (See che a reached memo. ] 

X£ the White House chooses to use the Justice Department to shield 
Whitewater documents not only from the public and Congress, but 
from other government agencies, such as the RTC, which have 
legitimate public law enforcement responsibilities, it is hard to 
believe e responsible resolution of the issues involved can be made 
by regulatory authorities. 

I have high regard for your personal integrity, but as you know, 
from the beginning, it has ceen an awkward, situation to have a 
oresidentially appointed and confirmed officer of the Treasury 
Department also head an independent federal agency, the Resolution 
Trust corporation (RTC) . When this prospect was first suggested at 
-he beginnincr of the Clinton umnistration . it did 
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February 3, 1994 


nob strike the Minority as overly unreasonable for a month or two 
given the fact that no RTC head had been selected. 

However, it has been over a year since the Adsinistration has been 
in office and it can only be described as structurally unseemly for 
a political appointee of an Executive branch department to make 
what are in effect, lav enforcement decisions for an independent 
federal agency as they may touch upon the President. 

Accordingly, I would urge that you request from the Department of 
Treasury's General Counsel and Ethics office advice as to whether 
you, as interim CEO of the RTC, are obligated to recuse yourself 
from any decisions concerning the resolution of Madison Guaranty. 
Just as the special counsel law was designed to relieve the 
Attorney General from an ethical dilemma of being both chief lav 
enforcement officer for the nation and chief legal advisor to the 
President in circumstances when the President or a high level 
Administration officer is the suoiecc of investigation, so it would 
appear ethically questionabla for a political appointee of the 
Department of Treasury to make decisions for an independent federal 
agency when the President cay be implicated in enforcement and 
civil actions. 

In this regard, it should be clear that the issue is not whether a 
presidentially appointed official can oversee an investigation 
involving ths President. Rather the issue is that officials with 
this responsibility should be confirmed for the job with that 
particular accountability. As you will recall it was a political 
appointee confirmed by the Senate that issued a cease and desist 
order for engaging in conflicts of interest against ths son of a 
former President. 

As you know, despite your strong letter to the Chairman of the 
House Banking committee recommending ageinst extension. Congress 
last vear extsndsd ths statuts of limitations for civil lawsuits 
brought against SSL wrongdoers . As you pointsd out in your most 
recent letter, this extsnsion "has afforded the RTC an opportunity 
to investigate further any civil claims which may bs asserted 
aoainst individuals or entities associated with Madison Guaranty 
for fraud, intentional misccnauct resulting in unjust enrichment, 
3r intentional misconduct resulting in substantial loss to ths 
institution. * Given, however, the impending running of the statute 
of limitations for certain kinos of actions, time is clearly of the 
•sscnc« for the RTC to make judgments about civil accountability ir 
the failure of Madison: 

finally, I would like to reiterate my request, pursuant t r 
and XX of the House Rules for ill documents related L- 
fuaranty Savings and Loan, L.tc.a ?.ock, Arkansas. As you . 
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on December 9, 1993, I wrote the RTC requesting access to all 
documents related to Madison Guaranty and its subsidiaries. 

House and Committee Rules, House practices, and judicial precedent 
support the proposition that the Ranking Minority Member is the 
functional counterpart to the Chairatan for Committee action. This 
being the case, a request for documents made by the RanJcing 
Minority Member has parallel standing with a request made by the 
Chairman of the committee. The Ranking Minority Member clearly has 
a voice in the process and is entitled to information that will 
enable the Ranking Minority Member to carry out his 
constitutionally mandated oversight responsibilities. 

Therefore, the courtesy of a definitive reply to this document 
request is requested by 12 noon, Monday, February 7, 1994. On this 
matter, it is urged that you also consult with the Ethics Office as 
to the relevance of the previously discussed recusal issue. 

Again, let me stress that to the degree a conflict situation may 
exist in this matter in no way reflects on your personal integrity. 
It is simply an awkward circumstance in contrast to a personal 
embarrassment. 


Sincerely, 
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February 4, 1994 


002) »Mt<) 


Mr. Jonathan Fiechter 
Acting Director 
Office of Thrift Supervision 
1700 G Street, NW 
Washington, DC 20552 

Dear Mr. Fiechter: 

I an writing to reiterate my request originally contained in 
a letter of December 9, 1993. Pursuant to Rules X and XI of the 
House Rules, a request is made for all documents related to Madison 
Guaranty Savings and Loan, Little Rock, Arkansas. Enclosed is a 
copy of a letter to the Resolution Trust Corporation dated February 
3, 1993 making a similar request. The courtesy of a definitive 
reply to this document request is requested by 12 noon, Tuesday, 
February 8 , 1994 . 


Sincerely, 

LEACH 
Ratting Member 


JAL: jes 
Enclosures 


p40& 
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Office of Thrift Supervision 
Department of the Treasury 

1700 C Street. N.W., Sfahinftm. D.C 20512 • (202) 9064490 


Otrrrjjr 
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February 8, 1994 


The Honorable Janes X. Leach 
Ranking Minority Member 
Committee on Banking* Finance, 
and Urban Affairs 

United States House of Representatives 
Washington* 0. C. 20515 

Dear Congressman Leach: 

I an writing both in response to you r letter of February 
4 , 1994* and to follow up on our previous correspondence and on 
communications between our respective staffs over the past 
several weeks. 


On December 9* 1992, you requested access to all 
decussate related to Madison Guaranty Savings and Loan and ita 
subsidiaries. Z responded on December 22 noting a number of 
concerns about the confidential or privileged nature of 
categories of documents* including supervisory and examination 
material* that we release only in very limited circumstance# . 
As you know, it is the long-standing policy of OTS and the 
other banfelng agencies to protect the eonf identic lity of 
sensitive information concerning insured institutions. Z 
suggested our staffs review the categories of documents in 
whieh you lied expressed an interest. 

Over the next weeks, OTS staff coepiled the information 
you requested and prepared an index of the file folders on 
Madison Guaranty that were in our Dallas office, we supplied 
your staff with copies or certain publicly available documents 
responsive to your request as well as the index. 

Tour staff then reviewed the Index and identified 
several file folders in which they had an Interest. While a 
substantial number of documents remained in issue* we 
appreciated your staff's effort to refine the request. 

On further review of the file folders requested, we 
explained to your staff that many contained documents that 
were, in whole or in part* confidential or privileged. Your 


■p-tol 
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staff took the position that an information request Cron a 
recking minority member was entitled to the same treatment as 
a request from a committee or a committee chairman. Your staff 
offered to provide a legal memorandum explaining their 
position, end asked that vs not make any determinations on the 
release of documents until ve had reviewed it. On January 26, 
we received that memorandum. 

our staff has reviewed that memorandum and the relevant 
authorities with care. nespectrully, ve have come to the 
conclusion that ve may only provide you with those documents 
within the first category of documents described in my December 
22 letter, specifically, ve differ with the view that Rules x 
and XI of the House of Representatives grant to a ranking 
minority member (or any individual member) the same authority 
to request information that a committee or a committee chairman 
possesses, while these rules provide a certain degree of 
equality among the majority and minority, ve do not believe 
these rules delegate the Congress' investigative authority to 
individual Represantatives. 

I regret that we have been unable to be more 
accommodating to your request. We have given your request 
priority treatment and have been reviewing the documents 
covered by the index to determine which additional documents , 
or portions of documents, may be made publicly available, and 
ve will provide these to you as we make those determinations. 

Sincerely, 

Jonathan L. Fiochtor 

Acting Dir actor 
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March 7, 1994 


Mr. John E. Ryan 
Deputy CEO 

Resolution Trust Corporation 
15th & Pennsylvania Avenue, N.W. 

Washington, DC 20220 

Dear Mr. Ryan: 

As you are aware, on December 9. 1993, 1 requested your agency to provide the House 
Banking Committee with access to documents concerning Madison Guaranty Savings 
and Loan and its subsidiaries. I was veiy disappointed to receive your letter of 
February 7, 1994, asserting that you could only provide me with documents available to 
any member of the public under the Freedom of Information Act. As we have 
previously informed you, the D.C. Circuit has specifically held that even if disclosure is 
made to an individual member of Congress acting in an official capacity, an agency 
does not thereby waive the privileged status of its documents. See Murohv v. 
Department of the Army. 613 F. 2d 1151 (D.C. Cir. 1979). As you know, I have in 
fact requested that the information be made available to me for use by the Banking 
Committee as a whole. The Murphv decision leaves no doubt that disclosure for these 
purposes does not constitute a waiver of agency privileges. Despite my staffs offer to 
discuss appropriate terms regarding confidentiality for specific documents, you have 
nevertheless denied access to all non-public information. 

The agency's position requires me to consider resort to other measures for obtaining 
access to this information, which is urgently needed for the performance of Committee 
functions. I would accordingly appreciate it if you would confirm by letter on or before 
March 1 1, that you do not intent to comply with this request for information, and that 1 
do not have any further recourse within the agency for obtaining access to this 
information (under the terms of FOIA or otherwise). 
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Mr Ryan 
Page Two 
March 7. 1994 


1 appreciate your aa aiit a n c c and hope that the agency will rec on side r its position and 

iiiiw fwnviilr ihr mnprnrtnn vh«v It reqntied tinder die oiroumetonoeo. 



JALrjlad 

cc: General Counsel 

Office of the Secretary 
FOIA/PA Branch 
Place 

1735 North Lynn Street 
Rosslyn. V A 22209 


The Honorable Henry B. Gonzales 

Committee on Banking, Finance 
and Urban Affairs 

2413 Rayburn Hoiae Office Building 
Washington, DC 20515 
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U.S. HOUSE OF REPRESENTATIVES 

COMMITTEE ON BANKING. FINANCE ANO URBAN AFFAIRS 
ONE HUNOREO THIRD CONGRESS 
S12B RAYBURN HOUSE OFFICE BUILDING 
WASHINGTON. DC JOS 1S-SOSO 


March t. 1994 



Mr. Jonathan Fiechter 
Acting Director 
OfFice of Thrift Supervision 
1700 G Street N.W. 

Washington, D.C. 20552 

Dear Mr. Fiechter: 

I am writing in reference to the House Banking Committee’s statutorily mandated, semi- 
annual RTC Oversight Hearings which are scheduled for the end of March. As you know, 
a major area of oversight at these hearings will be the failure and resolution of Madison 
Guaranty Savings and Loan, Little Rock, Arkansas. Madison was taken over by federal 
regulators in March of 1989 and resolved by the Resolution Trust Corporation (RTC) in 
November, 1990. 

As ranking Member of the House Banking Committee, I request that the OTS provide the 
Committee with access to all documents related to madison and its subsidiaries. Members 
of the Committee will need access to this materia] to prepare for the upcoming bearings and 
to p erform their ongoing oversight responsibilities. (As I am sure you are aware, 
documents provided to the Ranking Member ire available to the Committee as a whole 
under the Committee rules.) The documents requested would include, but not be limited 
to, administrative files, examination r e p o rts , inte ro ffi ce memorandum, notes and minutes 
of meetings (including telephonic meetings), correspondence, electronic mail, and 
agreements the RTC entered into with private sector co n tra cto rs during the resolution of 
Madison. In addition to documents in possession at OTS- Washington, I request access to 
all documents related to Madison held at OTS field offices. Furth erm o re , please provide 
the names and titles of all OTS employees involved with the supervision of Madison. 

Please have your staff contact Joe Seidel it (202)226-3241 or Mike McGarry it (202)225- 
2258 to discuss arrangements to review the aforementioned documents as soon as possible. 
As you are aware, 1 have previously requested access to these documents for use in 
performing other Committee function*. My final letter concerning that request, was 


P//3 
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Me. Fiechter 
Page Two 
March 1, 1994 

forwarded yesterday, March 7, 1994. If the agency decid es to comply with that request, 
we will, of course, consider this request satisfied as well 

1 appreciate your amstanct and look forward to your cooperation. 



Ranking Member 


JALjls 

cc: Hetty B. Oonalae 

and Urban Affitin 

2413 Rayburn House Office Building 
Washington, DC 20S1S 


2V1 
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U.S. HOUSE OF REPRESENTATIVES 

COMMITTEE ON CANNING. FINANCE ANO (MEAN AFFAINf 
ONE HUNONEO THINO CONQftSM 
USE NATtUfM HOUCK OFFICf CUILOINO 
WASHINGTON. DC SOSIS-SCSO 


March 8, 1994 



John E. Ryan 

Deputy Chief Executive Officer 
Resolution Trust Corporation 
801 - 17th Street, N.W. 
Washington, D.C 20434 


Dear Mr. Ryan: 

I am writing in r e f erence to the House Banking Committee's statutorily mandated, semi-annual 
RTC Oversight Hearings which are scheduled for the end of Match. As you know, a mqor area 
of oversight at these bearings will be the failure and resolution of Madison Guaranty Savings and 
Loan, Little Rock, Arkansas. Madison was taken over by federal regulators in March of 1989 
and resolved by the Resolution Trust Corporation (RTC) in November, 1990. 

As ranking Member of the House Banking Committee, I request that the RTC provide the 
Committee with access to all documents related to madieon and its subsidiaries. Members of the 
Committee will need access to this material to p repar e for the upcoming hearings and to perform 
their ongoing oversight responsibilities. (As 1 am sure you are aware, documents provided to the 
Ranking Member are available to the Committee as a whole under the Committee rules.) The 
documents requested would include, but not be limited to, administrative files, examination 
reports, interoffice memorandum, notes and minutes of meetings (including telephonic meetings), 
co rresp on dence, electronic mail, and agreements the RTC emend into with private sector 
contractors during tha resolution of Madison. In addition to d o cu ment s in po ssessi o n at RTC- 
Washington. 1 request access to all documents related to Madison bald at RTC field office*. 
Furthermore, please provide the names end titles of all RTC employees involved with the 
disposition of Madison. 

Please have your staff contact Joe Seidel at (202)226-3241 or Mike MeOarry at (202)225-2258 
to discuss arrangements to review the aforementioned documents as soon as poesibls. As you 
are aware, 1 have previously requested access to these documents for urn in performing other 
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Mr. Ryan 
Page Two 
March 1. 1994 

Committer faction! My final letter concerning that request, wea forwarded yesterday, March 
7, 1994. If the agency decides to comply with that request, we wiU, of course, con s ide r this 
request satisfied as well. 


your 


and look forward to your cooperation. 


Sincerely, 



lAL:jls 


cc: Henry B. Gonzalez 

Committee on Banking Finance 
and Urban Affairs 

2413 Rqfeum House Office Building 
Washington, DC 20315 
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March 10, 1994 


vo*0*» 



Mr. Jonathan Fiechter 
Acting Director 
Of flea of Thrift Supervision 
1700 C Street, HV 
Washington, O.C. 20552 

Doar Hr. Fiaohtari 

You have recently received letters from Congressman Jin Leach 
roqueeting access to all documents you possess concerning Madison 
Guoronty Savings and Loon and its subsidiaries. The March 8, 1994 
letter etotes that, "Members of the Committee will need access to 
this material to prepare for the upcoming [RTC oversight] hearings 
and to per fora their ongoing oversight responsibilities. ■ 

This latter la to inform you that the Banking Committee is not 
conducting an Investigation of Madison Guaranty Savings and Loan 
or related matters at this tine. Mr. Leach's requests do not 
ccnstituti a Rule X or Rule XI investigation under the House Rules 
A hearing does not provide the basis for a menber of Congress to 
obtain documents to which he or she is not otherwise entitled. I 
will request any information needed by the Committee in order to 
prepare for any Thrift Depositor Protection Board Oversight 
hearings pursuant to section 21A(k)(6) of the FHLB Act and will 
make it available to members of the Committee, as appropriate. 

2 trust that you will give Congressman Leach's roguo.t* the 
consideration they merit and extend to him the came courtesies you 
would extend to any member of Conor asm. 
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John E. Ryan 

Deputy Chief Executive Officer 
Resolution Trust Corporation 
SOI 17th Street, MW 
Washington, O.C. 10494 

Dear Kr. Ryani 

You have recently received letters fro* congressman Jin Leach 
requesting eooese to ell documents you possess concerning Madison 
Guaranty Savings and Loan and its subsidiaries. The March S, 1994 
letter etatee that, "Members of the Committee will need access to 
this materiel to prepare for the upcoming (RTC oversight) hearings 
and to perform their ongoing oversight responsibilities." 


this letter Is to Inform you that the Banking Committee la not 
conducting an investigation of Madison Guaranty Savings and Loan 
or related matters at this time. Mr. Leach's requests do not 
constitute a Rule X or Rule XX investigation under the Houee Rules. 
A hearing does not provide the basis for a member of Congress to 
obtain docuaents to which he or she is not otherwise entitled, z 
will request any information needed by the Committee in order to 
prepare for any Itorift Depositor Protection Board Oversight 
hearings pursuant to section 31A(k) (S) of the PKLB Act and will 
make it available to members of the Committee, ee appropriate. 


I trust that you will give Congressman Leach's requests the 
consideration they merit and axtend to him the same courtesies you 
would extend to any membar of Congress 

|i/c«r.ly. 



ry »• 
Chairman 


bnsalei 


x/? 



L 
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Office of Tli rift Supervision 
Department of the Treasury 


I 700 C Street. > s! \y 'X/„h.nttnn DC. 20552 • i 202 J 90C-6590 


Birch 12, 1994 


The 'Honorable Janes A. Leach 
Ranking Hlnorlty Henber 
Committee on Banking, Finance, — 
and Urban Affairs 

United States House of Representatives 
Washington, D. C. 20515 

Doar Congressman Leach, 

Z aa writing in response to your letters of Kerch 7 and fl, 1994. 

Both letters reiterate your earlier requests for docuaents related to 
Madison Guaranty Savings and Loan and Its subsidiaries that are in the 
possession of the Office of Thrift Supervision (0TS). 

Over the past three oonths, you and I have exchanged several letters 
regarding these requests, and our staffs have had extensive discussions. 
This agency has attempted to be as responsive as it can, consistent vith 
applicable lav and the established policy of the banking agencies 
regarding the release of confidential information. T regret that the 
results nave not been satisfactory to you. 

The principal issue on which X believe ve disagree Is whether It is 
appropriate to provide confidential supervisory and examination aaterlals, 
which contain sensitive information concerning Insured Institutions, co a 
Henber of the House of Representatives in the absence of a request from 
the Banking Conaaittee or its Chairman. Chairman Gonzales ha* informed us 
in a Harch 10 letter that your requests do aot constitute a Rule X 
or Rule ZZ Investigation under House Rules# 

Xt is the longstanding policy of 0TS and the other banking agencies 
not to release such nateriala, except under very limited circumstances . 

As I mentioned in an earlier letter, there are two reasons for this. 

First, the confidential nature of the exaalnatlon process facilitates the 
free flow of information between savings institutions and examiners. 
Second, examiners are encouraged to express freely their conclusions to 
their supervisors about examined institutions, and the confidential nature 
of the reports permits them to do so. As the beads of the banking and 
thrift agencies . said in a joint letter dated July 30, 1991, on this issue, 
Mcloncrn that examination reports ni*ht Iw publicly released »t soae 
time in the future vould inhibit candid discussion in the examination 
report of an institution's problem and vould lead depository institutions 
to deny or rationalise Identified problems rather than admit and correct 
them.* 



/ 
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The Honorable James A. Leach 
Page 2 


Tor this reason, as veil as others sec forth in my letters of 
Dec either 22 and February 8 f this agency will provide to you any documents, 
or portions of documents, relating to Kadlson Guaranty that are publicly 
available, as veil as the Thrift financial Reports for the institution. 
Unfortunately, however, It votild violate our current policy, which is 
consistent with that of the other Federal banking agencies, to proridt 
examination or supervision docuaents or other non-public Information. 

Ve have taken account of the suggestion in your Kerch 7 letter that 
disclosure of examination, supervisory and other non-pnblle information 
would be appropriate under Hnrphy v. Department of the Ai t. 613 r. 2d 1151 
(D.C. Cir. 1979). Respectfully, ve do not reaR Murphy toreouire 
disclosure. 

Your letters also suggest that ve treat your request as ono that OTS 
provide the House Ranking Conittee with access to all Kadison documents. 
While I recognise that your request nay be of interest to other members of 
the Cooaittse, we would ask that such a request com froa the Committee as 
a whole or the Chairman before providing non-puhlle information. 

Finally, your March 7 letter requests confirmation that there is no 
further recourse within OTS for obtaining access to this information 
(under the terns of FOZA or otherwise). There la an appellate procedure 
available, with regard to our specific determinations that particular 
docuaents are subject to certain FOIA exemptions and therefore not 
publicly available. You have the right to appeal our initial 
determinations under 5 0.S.C. 552(a) (6) (A)(1) and 31 C.F.R. 1.5(h) . 

I recognize, of course, that you aay continue to take Issue with our 
basic positions on the release of confidential supervisory and exaalnation 
materials and on the interpretation of 'Congress* in 5 U.S.C. 532(d). If 
you wish to pursue these issues, our internal appellate procedure probably 
would not serve much purpose, and I can confirm that you may view our 
basic positions as final agency action. 

I sincerely regret that ve cannot be more accommodating. U vill 
continue, of course, to review any additional requests as expeditiously as 
possible. 


Sincerely, 

7 \ 

Jonathan L. Flacbtar 
Acting Director 
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Mar Oh 11, 1994 



m a vritihg in rtiponi* to your letters dated March 7 and 8, 
XOT, nJfr atlay your request that tha RTC provide oartain 
femnsriiri and raaardf aa part of your investigation of tha 
fifXura of Xadidoit Guaranty Savings and Loan. Your Karoh 7th 
Xattar vaa In raaponsa to our earlier latter of February 7, 1994 , 
in which va indicated that unfortunately tha RTC could afford you 
na greater aooess than would be available to the general public 
under tha Freedom of Information Act. X note that tha Maroh 8th 
letter requested that acme of the mane inforuation previously 
gmqjgsstmdTbo e\»iied to you in conjunction with the up-ooming 
aaalanaual RTC oversight Board Hearings. 


Regarding your letter of March 8, 1994 , x have just received the 
— rlssif Better dated March 10, 1994, fro* Chairman Gonsales 
indl eating that the Committee ie not conducting an investigative 
hearing. Therefore, the records request wee made in your 
Mlftinr capacity as s member of Congrese end not on behalf of 


ifrnMilt 


eonour with your conclusion that an individual 


■ember of Congress has the legal right to unlimited accaes to any 
»rd # regardless of ite privileged or confidential 


2fetus. Csnseqysntly, we will continue to provide you with 
45cumentsr sr portions of doouaents that would be available to the 
Brittle. Although this nay be deemed to be e final agency 
l lf ifft 111 1111 nr the statue of your request for e coses to RTC 
leym-de, Tmt me assure you that the RTC Is making every effort to 
jgijnriate with you and will continue to make documents available 
W iTir n lf >,## mm they have been reviewed for public diecloeure. 

were sent to your staff this we e k . 
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Your latter indlaatad you wanted to know what further recourse 
yea her «• ebtete "access to this Information (under the teres of 
the FQXh or othervlse).* A party, who has been denied access to 
records pursuant to the FOIA, has the right to appeal that 
deSiaion. fdthla~thlrty days of the initial denial to the office 
ed. the BSc/s General counsel (12 c.r.R. s iais.7). 

0 hope tale lnromation Is of asslstanca to you. 


/ 


sincerely, 


John z. Ryan 
Deputy CIO 
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U.S. HOUSE OF REPRESENTATIVES 

COMMITTEE ON BANKING. FINANCE ANO URBAN AFFAIRS 
ONE HUNORED THIRD CONGRESS 

2129 RAYBURN HOUSE OFFICE BUILDING 
WASHINGTON. DC 20515-6050 
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Mr. Roger Altman 
Interim Chief Executive Officer 
Resolution Trust Corporation 
801 17th Street, N.W. 

Washington, D.C. 20434 

Dear Mr. Altman: 

As you may know, on March 8, 1994, I wrote the RTC requesting 

information for the Banking Committee's upcoming RTC oversight 
hearing, (attachment A) On March 11, 1994, the RTC responded and 
held to the position that only the Chairman of a Committee would be 
permitted access to agency documents. At issue in this situation 
is who speaks for Congress in the context of Congress' right and 
obligation under Article I of the Constitution to conduct oversight 
of the Executive Branch. 

As you also likely know. Chairman Gonzalez, in what may be an 
effort to bolster the Executive's position, wrote to the RTC on 
March 10, 1994, to suggest that the agency deny the document 

request and wrote to you separately on March 14, 1994, to state 
that you need not answer questions concerning Madison Guaranty 
Savings and Loan at the upcoming hearings, (attachments B and C) . 
The Chairman's letter contains an implicit and unprecedentd 
philosophical assertion that not only does a Chairman have the 
exclusive right to obtain documents from the Executive Branch, but 
the power to deny such documentation to other Members and the right 
even to deny inquiries about issues clearly germane to the subject 
of hearings. 

So that there is no misunderstanding, the RTC Oversight hearing is 
scheduled under requirement of law, Section 21A(k) (6) of the 
Federal Home Loan Bank Act (12 U.S.C. 51441a (k) (6) ) , and there is 
no provision in that law for exceptions to Congressional oversight 
that relate to . a single state and its institutions. The U.S. 
Congress wrote a law applicable to all 50 states, not 49, and the 
oversight of our laws applies throughout this country. Just as in 
America no individual is above the law, no state is beyond its 
reach. Just as no individual is entitled to violate the law out of 
ignorance of it, no person, even the Chairman of a Congressional 
Committee, is entitled after the fact to be sole interpreter of a 
law's meaning or serve as a censor to another Member's inquiries. 
Indeed, no Member of Congress has the right or power to deny 
relevant information to another Member. 
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Mr. Roger Altman 
Page 2 

March 18, 1994 

In addition to the Federal Home Loan Bank Act, the Committee's role 
in oversight is buttressed by the House Rules as modified under the 
Legislative Reorganization Act of 1970. I refer you to paragraph 
2 of House Rule X providing for the Committee's “General Oversight 
Responsibilities N which states: 

/ "(b)(1) Each standing committee ... shall 
review and study, on a continuing basis, the 
application, administration, execution, and 
effectiveness of those laws, or parts of laws, 
the subject matter of which is within the 
jurisdiction of that committee and the 
organization and operation of the Federal 
agencies and entities having responsibilities 
in or for the administration and execution 
thereof, in order to determine whether such 
laws and the programs thereunder are being 
implemented and carried out in accordance with 
the intent of the congress and whether such 
programs should be continued, curtailed, or 
eliminated. " 

Separate procedural rules may apply to an investigative hearing, 
but such rules do not apply in this case. The statutorily mandated 
RTC hearing is an oversight hearing in accordance with Rule X. Any 
reliance on investigative hearing procedures to deny information to 
Committee Members is misplaced. Any information requests or 
questions by Members related in any manner to RTC operations are 
authorized under the Committee's oversight authority. It is also 
expected that in answering questions witnesses will either assert 
appropriate privileges or fully respond with answers to the 
questions (fisfc, 2 U.S.C. 5192, Sinclair v. United States . 279 U.S. 
263 (1929)) and such answers shall be truthful. ( See . 18 U.S.C. 

51001, U.S. v. Poindexter . 951 F.2d 369 (D.C. Cir. 1991)). 

Despite the Chairman's letters, the existence of a Special Counsel 
appointed in the Madison case cannot be used as a rationale to 
avoid providing oversight information to Congress. In a meeting on 
March 17, 1994, the Minority received assurances from Special 

Counsel Fiske that he did not object to the disclosure of copies of 
documents to Congress, other than White House documents. Mr. Fiske 
also indicated that the Special Counsel would not impede in any 
manner Executive Branch testimony. 

Moreover, the precedent of the Banking Committee is clear with 
respect to the relevance of specific questions on specific 
institutions. On numerous occasions at past RTC oversight 
hearings, questions related to individual institutions have been 
asked by Committee Members, including the Chairman, and answered by 
witnesses. It should be noted that in fact the Committee's 
invitation letter of March 3, 1994. to Treasury Secretary Bentsen 
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Mr. Roger Aleman 
Page 3. 

March 18, 1994 


for purposes of the RTC oversight hearing seeks testimony and 
documents related to a specific institution, Homefed Savings. 

The Chairman's letters are open to an interpretation that would 
imply the possibility that they have been requested by the 
Administration to bolster its efforts to deny information to the 
Congress concerning Madison. If such is the case, at issue would 
be a collusive effort by the Majority party and the Congress to aid 
and abet in undermining the Executive Branch's obligation to 
provide information related to legitimate Congressional oversight. 

You are hereby put on notice that you must address your obligations 
to respond to legitimate information requests and legitimate 
inquiries on the subject of the hearing as required by the law and 
the Constitution, not in conjunction with an arbitrary and 
capricious desire of a Chairman to deny discussion on a subject the 
Executive branch would rather not forthcoming^ address. The 
Minority party, in sum, has a baseline request forkful 1 disclosure 
and a baseline assumption that officials of the U.S. government 
will comply with the law. It is assumed that any official 
appearing before the Banking Committee, or any other committee, 
will abide by the Code of Government Ethics for Federal employees 
to "Uphold the Constitution, laws, and regulations of the United 
States and all governments therein and never be party to their 
evasion." (Pub. L. No. 96-303, July 3, 1980, 94 Stat. 855) 


Sincerely, 



cc: The Honorable John P. LaWare 

The Honorable Andrew C. Hove 
The Honorable Henry B. Gonzalez 
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ATTACHMENT A 


U S. HOUSE OF REPRESENTATIVES 

COMMITTEE ON BANKING. FINANCE ANO URBAN AFFAIRS 
ONE HUNOREO THIRD CONGRESS 
2 12» RAYBURN MOUSE OFFICE BUILOING 
WASHINGTON. DC 20SIB-B0B0 


March 8, 1994 
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John E. Ryan 

Deputy Chief Executive Officer 
Resolution Trust Corporation 
801 • 17th Street, N.W. 
Washington, t).C. 20434 


Dear Mr. Ryan: 


»m wnung in reference to the House Banking Committee's statutorily mandated, semi-annual 
.TC Oversight Heatings which are scheduled for the end of March. As you know, a major area 
of oversight at these hearings will be the failure and resolution of Madison Guaranty Savings and 
Loan. Little Rock. Arkansas. Madison was taken over by federal regulators in March of 19S9 
and resolved by the Resolwion Trust Corporation (RTQ in November, 1990 


As ranking Member of the House Banking Committee, I request that the RTC provide the 
Committee with access to all documents related to madison and its subsidiaries. Members of the 
Committee will need access to this materiel to prepare for the upcoming bearings and to perform 
their ongoing oversight responsibilities. (As I am sure you are aware, documents provided to the 
Ranking Member are available to the Committee as a whole under the Committee rules.) The 
documents requested would include, but not be limited to, administrative flies, examination 
reports, interoffice memorandum, notes and minutes of meetings (including telephonic meetines). 
correspondence, electronic mail, and agreements the RTC entered into with private sector 
contractors during the resolution of Madison. In addition to documents in possession at RTC- 
Washington, I request access to all documents related to Madison held at RTC field offices. 
Furthermore, please provide the names and titles of all RTC employees involved with the 
disposition of Madison. 


/ 

He«*e have your stair contact Joe Seidel at (202)226-3241 or Mike MeGeny at (202)225-2231 
to discuss arrangements to review the aforementioned documents as soon as As you 

«**«. I h » v « previously requested access to these documents for use in performing other 
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Mr. Ryan 
Page Two 
March 8, 1994 

Committee functions. My final letter concerning that request, was forwarded yesterday, March 
7, 1994. If the agency decides to comply with that request, we will, of course, consider this 
request satisfied as well. 

1 appreciate your assistance and look forward to your cooperation. 


Sincerely, 



JAL:jls 


Henry B. Gonzalez 
Chairman 

Comminee on Banking Finance 
and Urban Affairs 

2413 Rayburn House Office Building 
Washington, DC 20S1S 
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John E. Ryan 

Deputy Chief Executive officer 
Resolution Trust Corporation 
801 17th Street, HV 
Washington, D.C. 20434 

Dear Mr. Ryani 

You have recently received letters from Congressman Jim Leach 
requesting eooeee to ell docuoenta you possess concerning Madison 
Cuaranty Savings end Loan and its subsidiaries. The March 8. 1994 
letter states thet, "Members of the Committee will need access to 
this materiel to prepare for the upcoming [RTC oversight) hearings 
and to perform their ongoing oversight responsibilities." 

This letter is to inrorm you that the Banking Committee ie not 
conducting an investigation of Madison Cuaranty Savings and Loan 
or related matters at this time. Hr. Leach's reguests do not 
constitute e Rule X or Rule XI investigation under the House Rules. 
A hearing does not provide the basis for a member of Congress to 
obtain documents to which hs or shs is not otherwise entitled, x 
will request any information needed by the Committee in order to 
prepare for any Thrift Depositor Protection Board Oversight 
hearings pursuant to section 21A(k) (6) of the PHLB Act end will 
make it available to members of the Committee, ae appropriate. 

X trust that you viu give Congreecaan Leach's requests the 
consideration they merit and extend to him the same courtesies you 
would extend to any member of congress. 1 

ii/cerely. 



ry B. 
Chairman 


bnsalei 


P/ZJ 
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The Honorable Roger Altman 
Chief Executive Officer 
Resolution Trust Corporation 

Member, Thrift Depositor Protection Oversight Board 
801 17th Street, N.W. 

Washington, D.C. 20434 


Dear Mr. Altman: 


You have previously been invited by letter dated March 3, 1994 
to appear before the Committee on Banking, Finance and Urban 
Affairs for the purpose of the semiannual appearance of the Thrift 
Depositor Protection Oversight Board. I expect that Republican 
members of the Committee may use the opportunity of the Oversight 
Board hearing to pursue extraneous matters, including Madison 
Guaranty Savings and Loan. Any questions regarding Madison 
Guaranty Savings and Loans, matters that are the subject of pending 
investigations by Special Counsel Fiske or other law enforcement 
authorities, or other extraneous matters not specifically set forth 
in section 21A(k) (6) of the Federal Home Loan Bank Act or the March 
3, 1994 invitation letter will not be considered pertinent at the 
hearing and need not be answered by you. 

I was the primary sponsor of the provision to require the 
Oversight Board to appear on a semiannual basis so that the 
Committee could oversee its activities. The recent appropriation 
of funds to the RTC, the management reforms, and FDIC-RTC 
transition measures required under Public Law 103-24 clearly 
require the complete and full attention of the Committee in order 
to have a successful Oversight Board hearing. I intend to keep the 
hearing so focused. 


I 


look forward to your March 24, 1994 appearance. 



Chairman 
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U.S. HOUSE OF REPRESENTATIVES 

COMMITTEE ON BANKING. FINANCE ANO URBAN AFFAIRS 
ONE HUNOREO THIRD CONGRESS 
2129 RAYBURN HOUSE OFFICE BUILDING 
WASHINGTON. DC 205 IB-6050 

March 18 , 1994 



Mr. Jonathan Fiechter 
Acting Director 
Office of Thrift Supervision 
1700 G Street, N.W. 

Washington, D.C. 20552 

Dear Mr. Fiechter: 

As you know, on March 8, 1994, I wrote you requesting information 
for the Banking Committee's upcoming RTC oversight hearing, 
(attachment A) On March 11, 1994, you responded and held to the 
position that only the Chairman of a Committee would be permitted 
access to agency documents. At issue in this situation is who 
speaks for Congress in the context of Congress' right and 
obligation under Article I of the Constitution to conduct oversight 
of the Executive Branch. 

As you also know. Chairman Gonzalez, in what may be an effort to 
bolster the Executive's position, wrote to you on March 10, 1994, 
to suggest that you deny the document request and wrote to you 
separately on March 14, 1994, to state that you need not answer 
questions concerning Madison Guaranty Savings and Loan at the 
upcoming hearings, (attachments B and C) . The Chairman's letter 
contains an implicit and unprecedentd philosophical assertion that 
not only does a Chairman, have the exclusive right to obtain 
documents from the Executive Branch, but the power to deny such 
documentation to other Members and the right even to deny inquiries 
about issues clearly germane to the subject of hearings. 

So that there is no misunderstanding, the RTC Oversight hearing is 
scheduled under requirement of law, Section 21A(k) (6) of the 
Federal Home Loan 1 Bank Act (12 U.S.C. 51441a (k) (6) ) , and there is 
no provision in that law for exceptions to Congressional oversight 
that relate to a single state and its institutions. The U.S. 
Congress wrote a law applicable to all 50 states, not 49, and the 
oversight of our laws applies throughout this country. Just as in 
America no individual is above the law, no state is beyond its 
reach. Just as no individual is entitled to Violate the law out of 
ignorance of it, no person, even the Chairman of a Congressional 
Committee, is entitled after the fact to be sole interpreter of a 
'.aw' s meaning or serve as a censor to another Member's inquiries. 
Indeed, no Member of Congress has the right or power to deny 
relevant information to another Member. 

P-fSO 


S' 
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Mr. Jonathan Fiechter 
Page 2 

March 18, 1994 

In addition to the Federal! Home Loan Bank Act, the Committee's role 
in oversight is buttressed by the House Rules as modified under the 
Legislative Reorganization Act of 1970. I refer you to paragraph 
2 of House Rule X providing for the Committee's "General Oversight 
Responsibilities" which states: 

" (b) (1) Each standing committee . . . shall 
review and study, on a continuing basis, the 
application, administration, execution, and 
effectiveness of those laws, or parts of laws, 
the subject matter of which is within the 
jurisdiction of that committee and the 
organization and operation of the Federal 
agencies and entities having responsibilities 
in or for the administration and execution 
thereof, in order to determine whether such 
laws and the programs thereunder are being 
implemented and carried out in accordance with 
the intent of the congress and whether such 
programs should be continued, curtailed, or 
eliminated. " 

Separate procedural rules may apply to an investigative hearing, 
but such rules do not apply in this case. The statutorily mandated 
RTC hearing is an oversight hearing in accordance with Rule X. Any 
reliance on investigative hearing procedures to deny information to 
Committee Members is misplaced. Any information requests or 
questions by Members related in any manner to RTC operations are 
authorized under the Committee's oversight authority. It is also 
expected that in answering questions witnesses will either assert 
appropriate privileges or fully respond with answers to the 
questions (£&£, 2 U.S.C. 5192, Sinclair v. United States , 279 U.S. 
263 (1929)) and such answers shall be truthful. ( See . 18 U.S.C. 

51001, U.S. v. Poindexter . 951 F.2d 369 (D.C. Cir. 1991)). 

Despite the Chairman's letters, the existence of a Special Counsel 
appointed in the Madison case cannot be used as a rationale tc 
avoid providing oversight information to Congress. In a meeting on 
March 17, 1994, the Minority received assurances from Special 

Counsel Fiske that he did not object to the disclosure of copies of 
documents to Congress, other than White House documents. Mr. Fiske 
also indicated that the Special Counsel would not impede in any 
manner Executive Branch testimony. 

Moreover, the precedent of the Banking Committee is clear with 
respect to the relevance - of specific questions on specific 
institutions. On numerous occasions at past RTC oversight 
hearings, questions related to individual institutions have been 
isked by Committee Members, including the Chairman, and answered by 
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Mr. Jonathan Fiechter 
Page 3 , 

March 18, 1994 


witnesses. It should be noted that in fact the Committee's 
invitation letter of March 3, 1994, to Treasury Secretary Bentsen 
for purposes of the RTC oversight hearing seeks testimony and 
documents related to a specific institution, Homefed Savings. 

The Chairman's letters are open to an interpretation that would 
imply the possibility that they have been requested by the 
Administration to bolster its efforts to deny information to the 
Congress concerning Madison. If such is the case, at issue would 
be a collusive effort by the Majority party and the Congress to aid 
and abet in undermining the Executive Branch's obligation to 
provide information related to legitimate Congressional oversight. 

You are hereby put on notice that you must address your obligations 
to respond to legitimate information requests and legitimate 
inquiries on the subject of the hearing as required by the law and 
the Constitution, not in conjunction with an arbitrary and 
capricious desire of a Chairman to deny discussion on a subject the 
Executive branch would rather not forthcomingly address. The 
Minority party, in sum, has a baseline request for full disclosure 
and a baseline assumption that officials of the U.S. government 
will comply with the law. It is assumed that any official 
appearing before the Banking Committee, or any other committee, 
will abide by the Code of Government Ethics for Federal employees 
to "Uphold the Constitution, laws, and regulations of the United 
States and all governments therein and never be party to their 
evasion." (Pub. L. No. 96-303, July 3, 1980, 94 Stat. 855) 


Sincerely, 


A - Leach 


Jam%§ A. Leach 
Ranking Member 


cc: The Honorable John P. LaWare 

The Honorable Andrew C. Hove 
The Honorable Roger Altman 
The Honorable Henry B. Gonzalez 
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ATTACHMENT A 


U.S. HOUSE OF REPRESENTATIVES 

COMMITTEE ON BANKING. FINANCE ANO URBAN AFFAIRS 
ONE HUN0RE0 THIRD CONGRESS 
2129 RAYBURN HOUSE OFFICE BUILDING 
WASHINGTON. DC 20919-9060 
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Mr. Jonathan Fiechter 
Acting Director 
Office of Thrift Supervision 
1700 G Street, N.W. 

Washington, D.C. 20552 

Dear Mr. Fiechter: 

I am writing in reference to the House Banking Committee's statutorily mandated, semi- 
annual RTC Oversight Hearings which are scheduled for the end of March. As you know, 
a major area of oversight at these hearings will be the failure and resolution of Madison 
Guaranty Savings and Loan, Little Rock, Arkansas. Madison was taken over by federal 
regulators in March of 1989 and resolved by the Resolution Trust Corporation (RTC) in 
November, 1990. 

As ranking Member of the House Banking Committee, I request that the OTS provide the 
Committee with access to all documents related to madison and its subsidiaries. Members 
of the Comminee will need access to this material to prepare for the upcoming hearings and 
to perform their ongoing oversight responsibilities. (As 1 am sure you are aware, 
documents provided to the Ranking Member are available to the Comminee as a whole 
under the Comminee rules.) The documents requested would include, but not be limited 
to, administrative files, examination reports, interoffice memorandum, notes and minutes 
of meetings (including telephonic meetings), correspondence, electronic mail, and 
agreements the RTC entered into with private sector contractors during the resolution of 
Madison. In addition to documents in possession at OTS-Washington, I request access tc 
all documents related to. Madison held at OTS field offices. Furthermore, please provide 
the names and titles of /all OTS employees involved with the supervision of Madison. 

Please have your staff contact Joe Seidel at (202)226-3241 or Mike McGarry at (202)225- 
2258 to discuss arrangements to review the aforementioned documents as soon as possible. 
As you are aware, I have previously requesied access to these documents for use in 
performing other Committee functions. My final letter concerning that request, was 



I 
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Mr. Ficchicr 
Page Two 
March 8, 1994 

forwarded yesterday, March 7, 1994. If the agency decides to comply with that request, 
we will, of course, consider this request satisfied as well. 


I appreciate your assistance and look forward to your cooperation. 

/ 

Sincerely, 


imes*. Leach 


James 
Ranking Member 


JALrjls 


cc: Henry B. Gonzalez 

Chairman 

Committee on Banking, Finance 
and Urban Affairs 

2413 Rayburn House Office Building 
Washington, DC 20515 
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ATTACHMENT B 
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i affairs 

ONE HUMORED TWIRO CONGRESS 
2129 RAYBURN HOUSC OFFICE OLMLOINQ 

Washington, dc 2061&-W6O 
March 10, 1994 


Mr. Jonathan Fiechter 
Acting Director 
Office of Thrift Supervision 
1700 G Street, N V 
Washington, D.C. 20552 


Dear Hr. Fieohteri 
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HSIH-Uir 


You have recently received letters from Congressman Jin Leach 
requesting access to all documents you possess concerning Kadl60n 
Guaranty Savings and Loan and its subsidiaries. The March S, 1994 
letter states that, "Members of the Committee will need access to 
this nater lal to prepare for the upcoming (RTC oversight] hearings 
and to perform their ongoing oversight responsibilities . I 11 

This letter is to Inform you that the Banking Committee is not 
conducting an investigation of Madison Guaranty Savings and Loan 
or related matters at this tine. Mr. Leach's requests do not 
ccnstituts a Rule X or Rule XI investigation under the House Rules. 
A hearing does not provide the basis for a meobsr of Congress to 
obtain documents to which he or 6he is not otherwise entitled. I 
will request any information needed by the Committee in order to 
prepare for any Thrift Depositor Protection Board Oversight 
hearings pursuant to section 21A(k)(6) of the FHLB Act and will 
make it available to members of the Committee, as appropriate. 


I trust that you will give Congressman Leach's requests the 

consideration they merit and extend to him the came courtecloc you 
would extend to any member of Congress. 
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ONE HUNDRED THIRO CONGRESS 
2129 RAYBURN HOUSE OFFICE BUHOING 
WASHINGTON. OC 20515-6050 

March 14, 1994 
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Kr. Jonathan Fiechter 

Acting Director 

Office of Thrift Supervision 

Member, Thrift Depositor Protection Oversight Board 
1700 C Street, N.W. 

Washington, D.C. 20552 

Dear Mr. Fiechter: 

You have previously been invited, by letter dated March 3, 1994 
to appear before the Committee on Banking, Finance and Urban 
Affairs for the purpose of the semiannual appearance of the Thrift 
Depositor Protection Oversight Board. I expect that Republican 
members of the Committee may use the opportunity of the Oversight 
Board hearing to pursue extraneous matters, including Madison 
Guaranty Savings and Loan. Any questions regarding Madison 
Guaranty Savings and Loans, matters that are the subject of pending 
investigations by Special Counsel Fiske or other lav enforcement 
authorities, or other extraneous matters not specifically set forth 
in section 21A(k)<6) of the Federal Home Loan Bank Act or the March 
3, 1994 invitation letter vill not be considered pertinent at the 
hearing and need not be answered by you. 

I was the primary sponsor of the provision to require the 
Oversight Board to appear on a semiannual basis so that the 
Committee could oversee its activities. The recent appropriation 
of funds to the RTC, the management reforms, and FDIC-RTC 
transition measures required under Public Lav 103-24 clearly 
require tlM complete and full attention of the Committee in order 
to have s successful Oversight Board hearing. Z Intend to keep the 
hearing so focused. 

Z look forward to your March 24, 1994 appearance. 



Henry B. Gonzales 
Chairman 
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March 21, 1994 


/ 


•U 4Cf 

B04BNK 

stw 


The Honorable James A. Leach 

2186 Rayburn HOB 
Washington, D.C. 20515 

Dear Colleague: 

Upon my return from my District, I saw your letter, apparently 
delivered late Friday. 

As you know, I committed to the Special Counsel, who you, not 
I, insisted be named, not to trespass on the area of his 
current investigation. Everyone of the listed names indicates 
you are in wilful disregard of this request, which even the 
Senate has honored, for you obviously are premeditatedly 
intending to launch into a prosecutorial or judicial 
adventure, which as I amply pointed out during the Neil Bush 
hearing the Banking Committee is not empowered to do. I am 
attaching a copy of the pertinent record of that hearing. 

In view of your obdurate and obstinate refusal to honor the 
Special Counsel's request, and, in addition, your threats to 
disrupt or in your words create a "donnybrook" , I have no 
recourse but to postpone the hearing set for Thursday until 
such a time as you can calmly and dispassionately comply with 
the' statutory hearing. 

Since the effective date of FIRREA we fiave held no fewer than 
seven statutory oversight hearings. At no time have you or 
your predecessor made such requests as you are making now. 

You must not be much interested in getting an accounting of 
the twenty five billion dollars we voted for RTC last year. 


/ 


Enclosure 


SiaCerely, * 

/wvhR. 


Henry B. Gonzalez 
Member of Congress 
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U.S. HOUSE OF REPRESENTATIVES 

COMMITTEE ON BANKING. FINANCE ANO URBAN AFFAIRS 
ONE HUNDRED THIRD CONGRESS 

2129 RAYBURN HOUSE OFFICE BUILDING 
WASHINGTON. DC 20515-4050 

March 21, 1994 


The Honorable Henry B. Gonzalez 
Chairman 

Committee on Banking, Finance and 
Urban Affairs 

2129 Rayburn House Building 
Washington, D.C. 20515 


Dear Mr. Chairman: 



With disappointment I received your letter of today announcing 
your intention to postpone the RTC oversight hearings. 


Postponement of these hearings by the Majority raises, above 
anything else, the issue of compliance with the law. Compliance 
with the law is not a matter of convenience or discretion. The 
Majority party has no prerogative to capriciously avoid its legal 
obligations. Hearings mandated by statute were to have occurred by 
December 3, 1993. It is a statutory obligation of the Majority in 
the Legislative Branch to conduct on a timely basis RTC oversight; 
it is the statutory obligation of the Executive to cooperate with 
Congress and comply with its legal responsibilities. Tragically, 
the decision to postpone indefinitely hearings appears to be yet 
another example of Congress not applying the law to itself. 

Second is the issue of public disclosure concerning events 
that transpired related to Madison Guaranty Savings & Loan. Full 
public disclosure is the only way that this Administration can put 
this issue behind them. Every time there is a failure to disclose, 
the public scrutiny of the Madison case heats up. The public wants 
Congress to get on with the health care debate, welfare reform, 
crime legislation. The most propitious way to proceed is to 
address directly the issue of public accountability, putting 
appropriate witnesses under oath, so the Madison/ Whitewater issue 
can be put behind us. 

Here, let me stress the Minority has offered to cooperate 
fully with the/ Special Counsel. We have transferred substantial 
information to his office. We have given him our proposed witness 
list and offered to support a delay of several weeks in the day of 
hearings provided under House rules to the Minority to allow him a 
chance to depose witnesses first. For his part, the Special 
Counsel, in a meeting on March 17. 1994, with the Minority, said 
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that he would not impede in any manner Executive Branch testimony 
and that he would not stand in the way of an RTC oversight hearing. 
Mr. Fiske also stated that he did not object to the disclosure of 
copies of documents to Congress, other than White House documents. 
The exi/stence of a Special Counsel appointed in the Madison case 
cannot be used as a rationale to avoid providing RTC oversight 
information to Congress. 

As for the question of jurisdictional "trespassing, " let me 
stress that Congress and prosecuting attorneys have differentiated 
roles, but they are by no means incompatible. In fact, they are 
generally complementary. Indeed, in the Banking Committee hearings 
over the past decade on institutions such as Lincoln (Charles 
Keating) and Silverado (Neil Bush) the Justice Department had 
tandem investigations underway. Hearings almost always reveal 
knowledge and perspective that is helpful to prosecutors. It was, 
after all Senator Ervin's committee that revealed the existence of 
the Watergate tapes and it was the recent Senate hearing that 
revealed improper contacts between Executive Branch agencies and 
the White House. The major recent exception where a prosecutor was 
undercut by Congress involved the excessive zeal of the majority 
party to embarrass Presidents Reagan and Bush that caused it to 
offer immunity to certain witnesses in the Iran Contra probe. But 
the more general proposition is that constraining a Congressional 
inquiry has the effect of reducing knowledge, thus reducing 
prosecutorial discretion. 

Congress has a right and obligation under Article I of the 
Constitution to conduct oversight of the Executive Branch. The 
Majority's action in avoiding statutorily mandated RTC hearings 
raises the question of whether the Majority party has the spine to 
conduct credible oversight of an Administration of the same 
political party. 

Finally, Mr. Chairman, let me stress that the Minority has no 
intent on casting aspersions on the character of any witness, but 
it is with regret that I note the breakdown in the comity of the 
Committee reflected in your letter. I would repeat what I said to 
you on the House Floor that I hope differences in judgement on this 
issue do not stand in the way of the legislative business before 
our Committee. 

Sincerely, 

JarflfeQ A. Leach 

Ranking Member 
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U.S. HOUSE OF REPRESENTATIVES 

COMMITTEE ON BANKING. FINANCE AND URBAN AFFAIRS 

ONE HUNOREO THlRO CONGRESS 

2129 RAYBURN HOUSE OFFICE BUILDING 
WASHINGTON. OC 20515-4090 

March 23, 1994 


John E. Ryan 

Deputy Chief Executive Officer 
Resolution Trust Corporation 
801 - 17th Street, N.W. 
Washington, D.C. 20434 


Dear Mr . Ryan : 



As you know, the House, by an overwhelming vote of 408 to IS, 
passed H. Res. 394, a sense of the House of Representatives 
reaffirming Congress' "Constitutional obligation to conduct 
oversight of matters relating to the operations of the government, 
including matters related to any governmental investigations which 
may from time to time be undertaken" and establishing procedures 
"for appropriate Congressional oversight, including hearings on all 
matters related to "Madison Guaranty Savings and Loan Association 
( 'MGS&L' ) , Whitewater Development Corporation and Capital 
Management Services Inc. ('CMS')." 


In addition to the passage of H. Res. 394, I would draw your 
attention to the following colloquy between House Majority Leader 
Gephardt and Republican Leader Michel: 

Mr. MICHEL. Mr. Speaker, if I might at this time ask the 
distinguished Majority leader several questions to be 
perfectly- clear here, is the Democratic leadership 
committed to holding the previous RTC oversight hearing 
that is mandated by law? 

Mr. GEPHARDT. Mr. Speaker, will the gentleman yield? 

Mr. MICHEL. I yield to the gentleman from Missouri. 

Mr. GEPHARDT. Mr. Speaker, the answer is yes. 

Mr. MICHEL.' Do we have any idea of. when that might be 
-scheduled?' 

Mr. GEPHARDT. I would say to the gentleman that it would 
be scheduled as soon as practicable, in consultation with 
all of the people on the committee, and the chairman of 
the committee, and the ranking member and the Members on 
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both sides. 

Mr. MICHEL. And it is my understanding from previous 
conversations that we have had that the minority will be 
allowed a day of witnesses as provided under rule XI, is 
that correct? 

Mr. GEPHARDT. The gentleman is correct. 

(Cong. Rec. H1810, March 22, 1994) 

Both H. Res. 394 and the RTC Oversight hearings mandated by 
Section 21A of the Federal Home Loan Bank Act (12 U.S.C. §1441a) 
involve Congressional oversight under the jurisdiction of the House 
Banking Committee authorized by Rule X of the House Rules. As 
ranking Member of the House Banking Committee, I would respectfully 
request that the RTC provide the Committee with access to all 
documents related to Madison and its subsidiaries in order to 
prepare for the upcoming hearings on the Madison/Whitewater 
circumstance. Members of the Committee will need access to this 
material to prepare for the upcoming hearings and to perform their 
ongoing oversight responsibilities. 

The documents requested would include, but not be limited to, 
administrative files, examination reports, interoffice memorandum, 
notes and minutes of meetings (including telephonic meetings), 
correspondence, electronic mail and agreements the RTC entered into 
with private sector contractors during the resolution of Madison. 
In addition to documents in possession at RTC-Washington, I request 
access to all documents related to Madison held at RTC field 
offices. Furthermore, please provide the names and titles of all 
RTC employees involved with the supervision of Madison. 

It should be noted that inquiry into Madison, as well as any 
other specific institution, is germane to the RTC oversight 
hearings. Concerning the provisions of FIRREA requiring semi- 
annual RTC oversight hearings. Senate Banking Committee Chairman 
Riegle, the floor manager of FIRREA, has stated: 

So we have had, now, over the years since 1989 , a very 
long series of regular oversight hearings where we call 
in the officials responsible for implementing that law to 
find out exactly how it is working and if there is a need 
to change any particular part of it. Is it working thir 
way it was designed to work? Have we corrected all the 
abuses? He were so concerned about that issue that, in 
fact, we built into that 1989 law a requirement that 
there has to be a hearing here in Congress every 6 months 
on how that cleanup effort is doing and how that law is 
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being implemented. Within the text of that part of the 
law we went so far as to say that any institutions that 
failed in that time period, in the mid-1980's, that if 
any Senator on the committee wanted to come in and ask 
questions about that particular institution, that they 
had a right in law to do so. We did not foresee the 
Madison case at that time, but it applies precisely to 
the Madison case and every other case out of that time 
period. (Cong. Rec. S3153, March 17, 1994). 

Moreover, the existence of a Special Counsel appointed in the 
Madison case cannot be used as a rationale to avoid providing 
oversight information to Congress. In a meeting on March 17, 1994, 
the Minority received assurances from Special Counsel Fiske that he 
did not object to the disclosure of copies of documents to 
Congress, other than White House documents. 

Please have your staff contact Joe Seidel at (202)226-3241 or 
Mike McGarry at (202)225-2258 to discuss arrangements to review the 
aforementioned documents as soon as possible. I would appreciate 
it if you would confirm by letter on or before March 25, 1994 your 
intention to comply, or not comply with this request for 
information. 

I appreciate your prompt assistance and look forward to your 
cooperation in this matter. 


Sincerely, 
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March 28, 2194 


The Honorable jimi A. Leaah 

Ranking Minority Manber 

Coemittee on Banking, rlnanee and Urban Attain 
United states Bouse of Representatives 
Washington, D.C. 20513 

Daar Congressmen Laachi 

2 am writing to follow up on my lector no you of 
March 25. 1994, ana to respond to your letter Of March 23, 

1994. which requests "all documents related to Madison and its 
subsidiaries in order to prepare for the upcoming hearings on 
the Madlson/Vhitmwater circumstance. " 

I have, of courts, followed cloaely the activity in 
Congress regarding oversight of tha Madison matter. As X have 
stated in ay earlier letters, the agency's policy on the 
release of examination and supervision docum ents , as well as 
other confidential or privileged material, hinges on the 
exercise of the Congress* authority to request documents. 

Bouse Resolution 394 suggests that the House may be 
prepared to exercise or delegate such authority. Rased on the 
language of tha reaolutioa and tha floor discussions, however, 
z believe that we oust await specific instruction from tha 
Rouse or a duly authorised committee b e f or e making non-public 
d oc ume nts available. 

Resolution 394 expresses tha sense of the House that the 
Bouse leadership "should meat to determine tha appropriate 
timetable, procedures, and forum for appropriate Congressional 
oversight. 11 The resolution does not specify bow this 
oversight is to be exercised or by which comltte*. As one of 
the sponsors of the resolution explained, "[i]t la unclear at 
this point tha forum, it ia unclear exactly how these could be 
structured, it ia unclear aa to exactly what would be included. 
Sheas are ell issues that have to be discussed and decided." 

140 Cong. See. H 1 S 12 (remarks of Congressman Gephardt). She 

K ssiblllty remains that the Bouse "may not be able to agree on 
w to do that." id. Recognising that the Bouse presently 
intends to exercie7~lts oversight authority with regard to 
Hadlaou natters, I believe It most appropriate to wait until 
tha Boose has Identified haw its oversight will be exercised 
before responding to requests based on Resolution 394. 
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With regard to the Banking Committee'* oversight 
Mbarlngs on the thrift Depositor Proteotion oversight Board, 
section 21X(k) (0) requires the Board to appear barer* the 
Committee, tout that oen only happen when the Chairman 
determines to call ouch a hearing. The chairman has 
indefinitely postponed the hearing scheduled fear Kerch 24. we 
note that in the debate on Resolution 294, there wee a 
commitment to carry out as soon es practicable the hearing "on 
oversight of the Resolution Trust Corporation. " 140 Cong. Roe. 

X1S12. wo do not believe ve are in a position to respond to 
any requests relating to that hearing until the Ch ai rm a n hae 
sat e new date for The hearing. Zt is also unclear from 
Resolution 394 whether that hearing is subject to the 
negotiation process for determining "the appropriate timetable, 
procedures, and forum" for oversight or matters relating to 

Madison. 

Please toe assured that ve have collected the documents 
that are covered toy your request end that once either the Souse 
or the Banking Cosmittee de t e rmin e s the course by which It will 
conduct its oversight of matters rslating to Madison, t m will 
sake these documents eveilatole to those oosmittees or Members 
to whom the Housers oversight authority has been delegated. 

Your Xareh 22 letter also requests the names and titles 
Of ell OTS employees involved with the supervision of Madison. 
Zn February, ve provided your staff with two lists of farmer 
Federal some low panic Board end Federal Memo been 
personnel who supervised or examined Madison. If additional 
information Is required in this regard, please have your ateff 
contact us. 


Sincerely 


Dire 




Fiechtar 
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March 30, l$M 

/ 

Honorable Jin Leach 
Hanking Minority Member 
Committee on Banking, finance 
and Urban Affaire 
House of Reprseentatlves 
Washington, D.C. 20515 

Dear Mr. Leach: 

This is in response to your letter dated March 23, 1994, in which 
you requested access to all records pertaining to Madison 
Guaranty. The basis for this request is the House of 
Representatives' decision on Karoh 22nd instructing the House 
leadership to design e format for hearings psrtainlng to Madison 
and Whitewater. Based on this decision, you have requested the 
Madison documents in order to "prepare for the upcoming * 
hearings.” four letter further indicates that Special Counsel 
Fiske has told you that he does not object to the disclosure of 
records which are related to his investigation "other then White 
House documents.” 

While ve ere avers of the House's action several days ago, it ie 
our understanding that the procedures for such a hearing have not 
been finalised, nor has the House determined which Committee vill 
hold the hearing. Similarly, we have not been informed of any 
action on behalf of the House Banking Commlttae to reschedule 
Thrift Depositor Protection Board Oversight hearings. 
Consequently, we believe that It is ina p pr opr iate for the BSC to 
respond to document requests in preparation for bearings until ve 
have been notified by the proper officials. 

At this time ve must decline to provide access to any records 
that would lntsrfara with investigations related to Madison 
Guaranty, xn addition, ve are greatly concerned that disclosure 
of information voluntarily to a party without subpoena authority 
could constitute a valvar of claims of privileges applicable to 
this information. This ie an additional raeson for the BTC to 
wait until the House determines hov it vill proeaad in this area. 
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Honorable Jia Leach 
P«OI 1 

Although the ATC cannot respond to four request, ve will continue 
to work with your staff to safes available to you all inforaation 
that can be aade public. Zf you have any questions, please let 
as know. 

Sincerely, 

06 *^- — 

/ John I. Jtyas 
Deputy CIO 
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The Honorable Jim Leacn 
Ranking Republican Memoer 
Committee on Banking. Finance 
and Urban Affairs 
U. S. House of Representatives 
Washington. D. C. 10515 


Dear Congressman Leacn: 

Section 21A(k)(5)(A) of the Federal Home Loan Bank Act requires that the Thrift 
Depositor Protection Oversight Board and the Resoludon Trust Corporation ("RTC") submit 
to Congress semiannual reports on the activities and efforts of the RTC, the Federal 
Deposit Insurance Corporation, and the Thrift Depositor Protection Oversight Board. 

The enclosed report, submitted jointly, coven the six-month period beginning 
April 1. 1993 and ending September 30. 1993. 

Particularly noteworthy during this six-month period, the RTC has made significant 
continued progress in revising contract policies and procedures, training contract managers, 
and implementing the Competition Advocacy Program to assure fair and open competition 
in fulfillment of FIRREA's mandate to utilize the private sector to the maximum practical 
extent possible. Also noteworthy is the development by the Office of Minority and 
Women Programs (MWP) and the Office of Contract Oversight and Surveillance (OCOS) 
of workshops for implementing procedures that require each firm requesting minority or 
women owned status to obtain written certifications prior to the award of any contract 


Sincerely, 



Dietra L. Ford / 

Executive Director 
Thrift Depositor Protection 
Oversight Board 


Sincerely, 

&IEL 

Roger C Altman 

iMchm Chief Executive Officer 

Resolution Trust Corporation 
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THRIFT DEPOSITOR PROTECTION 
OVERSIGHT BOARD 
Washington, D.C. 20232 


April 29, 1994 


The Honorable Jim Leach 
Ranking Republican Member 
Committee on Banking , Finance 
and Urban Affairs 
U. S. House of Representatives 
Washington, D. C. 20515 


Dear Congressman Leach: 

Section 21A(k)(5)(A) of the Federal Home Loan Bank Act 
requires that the Thrift Depositor Protection Oversight Board and 
the Resolution Trust Corporation ( "RTC" ) submit to Congress 
semiannual reports on the activities and efforts of the RTC, the 
Federal Deposit Insurance Corporation, and the Thrift Depositor 
Protection Oversight Board. 

The enclosed report, submitted jointly, covers the six- 
month period beginning October 1, 1993 and ending March 31, 1994. 


Sincerely, 




Dietra L. Ford 
Executive Director 
Thrift Depositor Protection 
Oversight Board 


Sincerely, 


✓ John E. Ryan, Deputy and 
Acting Chief Executive Officer 
Resolution Trust Corporation 
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U.S. HOUSE OF REPRESENTATIVES 

COMMITTEE ON BANKING. FINANCE AND URBAN AFFAIRS 
ONE HUNDRED THIRD CONGRESS 

2129 RAYBURN HOUSE OFFICE BUILDING 
WASHINGTON. DC 20616-6060 


April 11, 1994 
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Ellon B. Rulka, Esq. 

General counsel 
Resolution Trust corporation 
801 17th Street, N.w. , Rm. 1025 
Washington, D.c. 20434 

Office of the Secretary 
FOXA/PA Branch 
International Place 
1735 North Lynn Street 
Rosslyn, va 22209 

Ret Praedoe of Information Aot/ Privacy Act Appeal 
Dear Ms. Rulka: 

Pursuant to the Freedom of Information Act ("FOIA"), 5 U.S.C. $552, 
and C.F.R. $1615.7, please consider this letter to be an appeal 
from the denial by the Resolution Trust Corporation ("RTC") of my 
request for documents that are in the possession of the RTC and 
related to Kadison Guaranty Savings and Loan and it subsidiaries. 
The nature of the documents requested and the reasons, I believe 
denial is in error are set out in the correspondence attached 
hereto. 

Given the extensive correspondence that has already occurred on 
these issues, I respectfully request that I be advised of the 
disposition of my appeal no later than noon on Wednesday, April 13, 
1994. 


Sincerely, | 

OTfi 


Member 


Attachments 

cc: -Hr. Roger Altman - - 

Interim Chief Executive Officer 
Resolution Trust corporation 
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U.S. HOUSE OF REPRESENTATIVES 

COMMfTTIE ON BANKING. FINANCE AND URBAN AFFAIRS 
ONE HUNDRED THIRD CONGRESS 
2129 RAYBURN HOUSE OFFICE BUfUUNG 
WASHINGTON. DC 20B1S-B0BO 

April 12, 1994 



Joan Hansen, Esq* 

General counsel 
Department of Treasury 
Room 3000, Main Treasury Building 
1500 Pennsylvania Avenue, N.W.. 

Washington, D.c. 20220 

Freedom of information Appeal, D.O. 

Chief, Disclosure Branch 

Department of Treasury 

1500 Pennsylvania Avenue, N.w. 

Washington, D.c. 20220 

r«: tastato n at l atoaattna *et/Privacv-Act Appeal 


Dur Ha. Hansen: 

Pursuant to the Fr.sdo* of Znfomtion Act ("FOIA") , 5 0.8. c. 
IwSrSnd 31 cTr". SI. 3(h), please consider this letter to b. an 
appeal fro* the denial by the Office of Thrift Supervision 
("OTS") of ay request for docuaents that are in the possession of 
the OSS and related to Madison Guaranty Savings and Loan and its 
subsidiaries. The nature of the docu aents requested and tee 
reasons, 1 believe the denial is in error are set out in tee 
correspondence attached hereto. 

Given the extensive correspondence that has alre ady °° ou 5 r *3 on 
t hese items, I respectfully request that 1 be advised of the 
disposition of ay appeal no later than noon on Wednesday, April 

13 , 1994 . 

Sincerely, 


A. Loach 
- Ranking Minority Kombor 


Attachments 


cc: 


Nr. Jonathan L. Fiechtor 

Acting Director 

Office of Thrift Supervision 
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RESOLUTION TRUST CORPORATION 

RaoMnf The Cficfc 
Reetoriaf The Ceofldeace 


May 2, 1994 


Honorable James A. Leach 
Ranking Minority Member 
Committee on Banking, Finance 
and Urban Affairs 
House of Representatives 
Washington, D.C. 20515 


Re: Freedom of Information Act Appeal Ho. RTC-94-A014 


Dear Mr. Leach: 

This is in response to your letter of April 11, 1994, 
appealing the Resolution Trust Corporation's response dated 
March 11, 1994, to your request for information related to 
Madison Guaranty Savings £ Loan Association. While your initial 
request for information, dated December 9, 1993, was opened as a 
request made through our Office of Governmental Relations and not 
a request made pursuant to the Freedom of Information Act (FOIA) , 
5 U.S.C. S 552, because of your status as an individual Member of 
Congress, you were afforded no greater access than would have 
been afforded the general public under the FOIA. In your letter 
dated March 7, 1994, you specifically requested information 
regarding what "further recourse" was available to you within the 
agency to obtain access to the information you sought. The RTC 
responded in its letter of March 11, 1994, by explaining the 
RTC 's FOIA appeal process. 

Consequently, we are treating your letter dated April 11, 
1994, to be an appeal, pursuant to the FOIA, of our previous 
responses to your requests for records. 


Scops of Request 

By letter dated December 9, 1993, you requested "all 
documents related' to Madison and its subsidiaries." Your request 
went on to state /that: 

Such documents would include, but not be limited to, 
administrative files, examination reports, interoffice 
memorandum (sic) , notes and minutes of meetings 
(including telephonic meetings) , correspondence, 
electronic mail and agreements the RTC entered into 

801 17mStrmM. N.W. Wartr&an. tXC. 20434 
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Honorable Janes A. Leach 
Page 2 

with private sector contractors during the resolution 
of Madison. In addition to documents in possession at 
RTC-Washington, I request access to all documents 
related to Madison held at RTC field offices. 

We interpreted this request to include all records created 
by the RTC and records in possession of the institution at the 
tine it was put into receivership and still in the possession of 
the RTC; Because your initial request encompassed approximately 
500 boxes of records , the RTC supplied your staff with a number 
of inventories pertaining to records of the RTC which relate to 
Madison Guaranty and Madison Financial Corporation. In an effort 
to expedite your request and avoid supplying you with information 
in which you had little or no interest, we asked your staff to 
utilize the inventories and indicate which records were being 
sought. 

In the ensuing discussions, your staff identified certain 
categories of records which they specifically requested. During 
other discussions with your staff, certain general categories of 
records were indicated as being of interest. As a result of 
these discussions, the RTC reviewed the appropriateness of 
disclosing the requested categories or specific files* of 
information. Access to certain of these categories was denied, 
while access was granted in whole or in part to other categories. 
A substantial number of records were not specifically requested 
by your staff and accordingly were not addressed. As a courtesy, 
we have supplied your staff with copies of any Madison-related 
record processed pursuant to any other FOIA request, even though 
your staff did not indicate any special interest in that record. 
As a result of this procedure, the RTC has disclosed over 8,000 
pages of information to your staff, and it has placed copies of 
that information in the RTC' a Raading Room for public access. 

For your convenience, we have enclosed another copy of the 
inventory of Madison related records. (Attachment A) 

Based on our previous dialogue with your staff, and noting 
the categories or specific files they requested, we have 
interpreted your request and your appeal to be limited to the 
following categories of information which were specified by your 
staff or were supplied to your staff as a result of processing 
other FOIA requests. As indicated below, you were denied access 
to certain categories of these records in whole or in part. 

These denials, in addition to your claim to absolute access by 
virtue of your status as a Member of the Congress, are the 
subject of your appeal. 

/ 

1. Investigatory files pertaining to the RTC's investigation of 
Madison, Professional Liability Section (PLS) litigation files 
pertaining to Madison, and any criminal referrals or 
correspondence with the Department of Justice pertaining to 
ladison. [Access was denied because to disclose this information 
could reasonably be expected to interfere with an enforcement 
proceeding. ] 
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Honorable Janes A. Leach 
Page 3 

2. Lban or personal banking records pertaining to individuals 
or corporations/partnerships. [Access was denied because to 
disclose this information vould constitute a clearly unwarranted 
intrusion into an individual's personal privacy or would reveal 
confidential commercial or financial information. This category 
includes requests for financial records which may relate to 
specific individuals or corporations and to portions of certain 
inventories of documents and assets which have been supplied to 
your staff— e.g., no. 622 on the attached inventory.] 

3. Minutes of Madison Guaranty. [Portions were withheld 
because to disclose this information would constitute a clearly 
unwarranted intrusion into an individual's personal privacy or 
would reveal confidential commercial or financial information.] 

4. Minutes of Madison's subsidiary, Madison Financial 
Corporation. [Access was denied because to disclose this 
information could reasonably be expected to interfere with an 
enforcement proceeding.] 

5. Resolution documents pertaining to Madison. [Access granted 
in their entirety.] 

6. Documents in Legal files located in Kansas City. [On 
December 30th your staff was given a copy of the Kansas City RLIS 
(RTC Legal Information System) printout and then requested access 
to 18 files, portions of which were withheld as privileged. In 
addition, seven items on the printout were redacted as 
privileged. 1 ] 

7. Congressional correspondence pertaining to Madison. [Access 
to portions were withheld to protect the identity of the 
constituents, the disclosure of which would constitute a clearly 
unwarranted intrusion of their personal privacy.] 

8. Gerrish Report. [Access was denied because this document is 
protected under the attorney-client privilege, and to disclose 
this document could reasonably be expected to interfere with an 
enforcement proceeding. ] 

9. Contract information. [On December 30th, your staff 
selected certain contracts off of the RTC's Kansas City CARS 
(Contracting Activity Reporting System) and those contracts were 
disclosed in their entirety.] 

10. Bidders Information Package. [Document no. 67 on the 
attached inventory. Access to salaries of Madison employees was 
denied, the disclosure of which would constitute a clearly 
unwarranted intrusion of their personal privacy. Access to 


1 Upon review, we have determined that this information is no 
longer privileged. Accordingly, a supplemental release is 
attached. (Attachment B) 
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Honorable James A. Leach 
Page 4 

portions vhich identified certain depositors vas also denied 
because to disclose this information would reveal confidential 
commercial or financial information. 3 ] 

11. Bank Board Examination Reports of Madison. [These reports 
were denied because they related to reports prepared by a 
financial institution regulatory agency which requested they be 
withheld.] 

/ 

If you are interested in obtaining access to types of 
documents other than those listed above or vhich have been 
disclosed to you previously, please refer to the inventories 
vhich have been supplied to your staff and contact the FOIA/PA 
Branch, International Place, 1735 North Lynn Street, Rossyln, 
Virginia 22209. 


Access bv individual Members of the Congress 

In your letter dated March 7, 1994, you indicated that based 
upon ybur status as an individual Member of Congress you are 
entitled to total access to all records under the control of the 
agency, notwithstanding the fact that the records may be 
privileged, protected by the Privacy Act, or protected by the 
Trade Secrets Act. In effect, you disputed our position that you 
were entitled only to the same access as would be afforded to a 
member of the general public pursuant to the FOIA. Previously, 
on January 14, 1994, your staff submitted a memorandum vhich 
concluded that as Ranking Minority Member, you appeared to "have 
the appropriate institutional status to obtain records within the 
Committee's jurisdiction upon request and without limitation." 

See Memorandum to Representative James A. Leach, from the 
Minority Staff, subject "Rights of a Ranking Minority Member for 
Access to Agency Records," January 14, 1993 (sic) (hereafter 
referred to as the Minority staff "Opinion") , at 1. Your staff 
came to this conclusion based on their assertion that a Ranking 
Minority Member has all the rights of a Committee and that 
subsection (d) of the FOIA, 552 U.S.C. S 552(d), precludes the 
invocation of FOIA exemptions to withhold records from you. 

We have reviewed this memorandum and the relevant case lav 
and have concluded you are only entitled to the same access as 
would be available to any member of the general public under the 
FOIA. Furthermore, we have concluded that as long as your status 
is that of an individual Member of Congress, we would be 
prohibited from disclosing information potentially covered by the 
Privacy Act and the Trade Secrets Act. Moreover, wa believe that 
disclosing privileged information to you could raise questions of 


3 Access to portions vhich identified parties who sold Madison 
a participation interest vas also denied. Upon review, we have 
determined this information may be disclosed. Accordingly, a one- 
page supplemental release is attached. (Attachment C) 
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waiver and could detrimentally affect any further legal action 
that may be contemplated regarding Madison. In sum, ve have 
concluded that the RTC may appropriately withhold information 
from you pursuant to FOIA exemptions. 


COMMITTEE STATUS 

/ 

The Minority Staff's Opinion that as Ranking Minority Member 
you have authority commensurate with that of a Committee is based 
on four arguments: (1) the position stated in an Amicus Curiae 
Brief submitted by the Speaker and Bipartisan leadership Group of 
the House of Representatives in the matter of United States v. 

Me Dade , Crim. Action No. 92-249 (E.D. Pa.); (2) Congress has the 
right to investigate and the majority should not suppress the 
minority's efforts in this area; (3) various rules of the House 
and the Banking Committee grant you independent investigatory 
authority commensurate to that of the Banking Committee; and 
(4) there is sufficient w institutional imprimatur" to afford your 
effort Committee status. 

He have reviewed the brief and opinion filed in the United 
States v . McDade, and we do not consider your staff 's reliance 
upon the statement made in the Amicus Brief that the Ranking 
Minority Member is "the functional counterpart of the Chairman" 
to be on point. Nothing in the brief or the Court's written 
opinion on the case addresses the issue of a Member's right of 
access to agency information, nor do they infer that a Ranking 
Minority Member has all the authority of a Committee. The 
characterization of the Ranking Member as the "functional 
counterpart of the Chairman" is in terms of preparing the 
minority's proposed legislation and amendments to the majority's 
proposals, and managing the minority staff, etc., and not in 
terms of the authority of the individual Member to compel access 
to information from agencies. This very narrow characterization 
is for a particular purpose and has been taken entirely out of 
context. 

As to your staff's assertion that the rules of the House and 
the Banking Committee support your independent status, all of the 
references simply prove that the minority can participate in the 
legislative process. The Opinion does not cite case lav or a 
specific legislative rule that grants the Ranking Minority Member 
Committee status or the independent authority to compel the 
production of documents. This is in stark contrast to the 
Banking Committee's own rules on the issuance of subpoenas (which 
normally does form a basis to compel production of documents), ^ 
which may be authorized only by a majority of the members voting, 
a majority being present, and not solely by the Ranking Minority 
Member. See Bouse Banking Pule II. 3. 

Congress' right to investigate matters related to alleged 
waste and fraud is not in dispute. The real issue is whether the 
Rahking, Minority Member, on the authority of that position 
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solely, can conduct such an investigation. It is clear that 
Congress could have allowed the minority the ability to undertake 
an investigation on its own if Congress had seen fit to do so. 3 
Absent clear legal authority on this point, the Opinion argues 
that the majority's ability to limit the minority's investigative 
authority is bad policy. Whether this is true or not is 
irrelevant to the issue of legal authority. 

Finally, the Opinion argues that certain actions by Chairman 
Gonzalez have "created enough 'institutional imprimatur' to 
satisfy agency policy and existing case lav on Congressional 
access to agency documents." Opinion at 8. While the Minority 
Staff notes a request for travel funds has been granted by the 
Chairman, it fails to address the fact that the Chairman has 
publicly stated the Committee is not, at this time, undertaking 
an investigation. We believe that statement to be 
determinative • 4 

It is our opinion the arguments presented to show that you 
have authority commensurate with that of a Chairman or Committee 
are not sufficiently persuasive, and accordingly your request 
must be considered as made by an individual Member of Congress 
and not a Committee. 


EQI A -AMP- .PRIVACY ACT ACCESS 

The Minority Staff also argues based upon your individual 
capacity as a Member of Congress, you should be granted absolute 
access to the records, irrespective of the Privacy Act, the Trade 
Secrets Act, privileges or FOIA exemptions. In effect, the 
Opinion claims you are entitled to access pursuant to 5 U.S.C. S 
552(d) which states that the FOIA "is not authority to withhold 


3 See, 5 U.S.C. S 2954 ("[a]n Executive agency, on request of 
the Committee on Government Operations of the House of 
Representatives, or of any seven members thereof, or on request of 
the Committee on Government Operations of the Senate, or any five 
members thereof, shall submit any information requested of it 
relating to any/ matter within the jurisdiction of _ the committee").- 

4 We are aware that the Congress appears to have decided to 
conduct hearings on the Madison/Whitevater matter. However, it is 
our understanding the venue in which these hearings will be 
conducted has not been determined, nor has the scope or timing of 
these hearings. When and if the RTC receives a request for records 
from a . properly designated Congressional entity regarding this 
matter, we will reply appropriately. 
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information from Congress. 1 * The dispositive question is whether 
you, as an individual Member of Congress, fall within the scope 
of subsection (d) . 5 

In this regard, the Staff relies almost exclusively upon two 
cases, Murphy v. Department of the Army , 613 F.2d 1151 (D.C. 

Cir. 1979), and FTC v Ovens -Coming Fiberglass Corp, 626 F.2d 966 
(D.C. Cir. 1980).' We have reviewed both opinions and find these 
cases dd not clearly afford a Ranking Minority Member access to 
records protected by the Privacy Act and Trade Secrets Act, nor 
do they clearly allow access to privileged information. As a 
consequence, we are not persuaded you have access rights other 
than that which is afforded to the general public under the FOIA. 

As for your staff's assertion that Murphy authorizes your 
access to Privacy Act-protected information. See Opinion, at 7, 
n.30 & 31, we are not persuaded for two reasons. First, Murphy 
did not address Privacy Act issues; rather, it exclusively 
involved the FOIA. Secondly, we continue to maintain the 
position that the plain language of the, Act, which specifically 
authorizes disclosure **to either House of Congress, or, to the 
extent of matters within its jurisdiction, any committee or 
subcommittee thereof, any joint committee of Congress or 
subcommittee of any such joint committee," 5 U.S.C. S 
552a (b)(9), does not authorize the disclosure of a Privacy Act- 
protected record to an individual Member of Congress acting on 
his or her own behalf or on behalf of a constituent. See OMB 
Guidelines, 40 Fed. Reg. 28,948, 28,955 (1975); 40 Fed. Reg. 
56,741, 56,742 (1975); Swenson v. U.S. Postal Service , 890 F.2d 
1075, 1077 (9th Cir. 1989) ("The clear language of the Privacy 
Act exemption in S552a(b) (9) applies only to a House of Congress 


5 We note at the outset the Department of Justice has 
consistently issued guidance that individual Members of Congress 
are not covered under subsection (d) • See FOIA Update , Winter 
1984, at 3-4 ("OIP Guidance: Congressional Access Under FOIA"). 


4 The Opinion also apparently relies on two pre-Murphy cases, 
EPA V. Mink, 464 F.2d 742 (D.C. Cir. 1971), rev'd, 410 U.S. 73 
(1973); and Koch v. Department of Justice, 376 F. Supp. 313 (1974), 
for the proposition that agencies must respond to official requests 
and such requests "can come from Members acting in their individual 
capacities." Opinion , at 7 n.30 . After examining the opinions in 
both cases, we fail to see how they support this proposition. Both 
Mink and Koch involved FOIA requests by Members of Congress and in 
both cases the courts held that information was properly 
withholdable under the FOIA. Neither case discusses the question 
of whether individual Members of Congress have any additional 
iccess rights other than those of the general public, but it can be 
inferred they have no such special status in light of the fact the 
Court affirmed the agencies' determinations to withhold records in 
both cases pursuant to FOIA exemptions. 
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or a committee or subcommittee, not to an individual 
congressman."); See also , Lee v. Dearment, 1992 Lexis 12533 (4th 
Cir.). Inasmuch as your staff has not supplied clear authority 
to the contrary, ve must maintain our original position. 

In regard to confidential business information, it is our 
opinion that Exxon Corp. v. FTC, 589 F.2d 582 (D.C. Cir. 1978), 
is controlling. In Exxon, the Federal Trade Commission received 
a request for information from Senator Hart on official 
stationery, asking that the data be made available to the 
Subcommittee. The Court concluded that: 

[Disclosure of information can only be compelled by 
authority of Congress, its committees and 
subcommittees, not solely by individual members; and 
only for investigations and congressional activities. 
Election to the Congress does not give an individual 
subpoena power over whatever information he may happen 
to be interested in, and particularly not over trade 
secrets. ... 

Id. at 593. See also, Ashland Oil, Inc. v. FTC, 548 F.2d 977 
(D.C. Cir. 1976). Thus Exxon stands for the proposition that 
material protected by the Trade Secrets Act cannot be disclosed 
to individual Members of Congress outside of the committee or 
subcommittee setting. 7 We have reviewed Owens-Coming, and we do 
not believe that it overrules Exxon. In fact, we believe the 
Court ' 8 approval of the FTC's approach of distinguishing between 
"official" and "unofficial" Congressional requests. See Owens- 
Coming, 626 F.2d at 974, comports with Exxon. 

Finally, we disagree with your staff's assessment that 
Murphy allows you total access to privileged information, if not 
all information protectable under the FOIA. Murphy dealt 
exclusively with the question of whether an agency (in this 
instance the Army) had "waived" its right to protect privileged 
information under the FOIA because it had provided that 
information to a Member of Congress in his individual capacity. 
See 613 F.2d at 1155. Relying on the operation of the 
predecessor to present FOIA subsection (d) , 5 U.S.C. S 552(c), 
the D.C. Circuit refused to find "waiver," and held a disclosure 


7 Virtually every court that has considered the issue has 
found the Trade Secrets Act (TSA) and exemption (4) of the FOIA to 
be "coextensive i" See, e.g.. General Elec. Co. v. MRC, 750 F.2d 
1394, 1402 (7th Cir. 1984)~. Exemption (4) protects "trade secrets 
and commercial or financial information obtained from a person 
[which is] privileged or confidential." 5 U.S.C. 6552(b)(4). It 
is clear that personal as well as corporate financial information 
is covered under exemption (4), See, e.g.. Rural Bousing Alliance 
v. United States Department ol Agriculture, 498 F.2d 73, 76 (D.C. 
Cir. 1974) (personal financial information derived from loan 
applications) • 
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of privileged information to a Member of Congress , whether within 
the committee context or not, does not constitute waiver for the 
purposes of the FOIA. Id., at 1159. Consequently, to the extent 
Murphy may be interpreted to afford you access to otherwise 
exempt material, it is limited to protecting agencies that 
provide such information against later claims of waiver of 
privilege and not any record protectable under the FOIA. 

However, even this limited interpretation has been rejected 
by the United States Court of Appeals for the Eleventh Circuit, 
which held that an agency is protected against waiver only if the 
disclosure is "involuntary," (i.e., being compelled to disclose 
the information either by subpoena or a threat of subpoena) • 
Florida House of Representatives v. United States Department of 
commerce , 961 F.2d, 941, 946 (llth Cir. 1992). Inasmuch as 
individual Members of Congress do not have the ability to compel 
disclosure pursuant to subpoena, it is apparent that the Eleventh 
Circuit would distinguish between requests by individual Members 
of Congress and requests by a committee or subcommittee. 

Obviously, if disclosure of information to a party would 
constitute a waiver of privilege, it is axiomatic that the party 
does not have an automatic right of access. Because disclosure 
to you could constitute a waiver of privileges, ve feel compelled 
to continue to assert the privileges in the face of a request for 
records by an individual Member of Congress. 


CONCLUSION 

The Minority Staff's Opinion has failed to persuade us that 
you have authority commensurate with that of a committee or 
committee chairman. Consequently, we must treat your request as 
seeking the records in your individual capacity. We are 
prohibited by statute from disclosing to an individual Member of 
Congress information which may be protected by the Privacy Act. 

5 U.S.C. S 552a (b) (9) • Similarly, we cannot disclose information 
of the type protected by FOIA exemption (4) and the Trade Secrets 
Act. Finally, because of the split between the D.C. Circuit (to 
the extent that Murphy affords you access to privileged 
information) , and the Eleventh Circuit regarding your access to 
privileged information, and in order to protect the privileged 
status of certain records, we must continue to take the position 
that we must withhold them. In sum, the case law refutes your 
staff's arguments that you, as an individual Member of Congress, 
are to be afforded any special status under the FOIA not afforded 
the general public. 

/ _ 

Application of FOIA Exemptions 

Because we have concluded you are only entitled to 
information disclosable pursuant to the FOIA, ve reviewed the 
records for which you were denied access and have determined they 
were appropriately withheld pursuant to Exemptions 4, 5, 6, 7(A), 
7(C) and 8. 
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Exemption 4 

Exemption (4) of the FOIA allows an agency to withhold from 
public disclosure "trade secrets and commercial or financial 
information obtained from a person and privileged or 
confidential." 5 U.S.C. S 552(b)(4). Where the submission of 
information to the government is voluntary, commercial and 
financial information is deemed to be confidential for purposes 
of exemption (4) if it would customarily not be disclosed to the 
public. Critical Mass Energy Project v. Nuclear Regulatory 
Commission , 975 F.2d 871, 879 (D.C. Cir. 1992 (en banc) cert. 
denied 113 S.Ct. 1579 (1993). 

Madison's customers voluntarily submitted their financial 
information to that institution by virtue of their voluntary 
decision to bank there. When the Federal Government intervened 
at Madison, it assumed the institution's position pertaining to 
the voluntary relationship. Consequently, financial information 
contained within transaction files now in the possession of the 
RTC was voluntarily submitted to the RTC, albeit indirectly. 

Bank customers do not customarily make their financial 
information voluntarily available to the general public. In 
fact, a bank's customers have a legitimate interest in keeping 
the non-public aspects of their financial transactions 
confidential. See , e.g., In re Knoxville News-Sentinel , Company, 
Inc., 723 F. 2d 470, 477 (6th Cir. 1983) (non-FOIA case, documents 
sealed "to protect the privacy rights of borrowers who dealt with 
the bank" ) . 

We, therefore, conclude that actual records of a customer's 
transactions and references to those transactions in the Madison 
Guaranty Board of Director's Minutes, or on lists of Madison 
assets, were properly withheld pursuant to exemption (4). See 
Rural Housing Alliance v. United States Department of 
Agriculture, 498 F.2d 73, 78 (D.C. Cir. 1974). 

Exemption 5 

Exemption 5 exempts from disclosure "inter-agency or intra- 
agency memorand[a] or letters which would not be available by lav 
to a party ... in litigation with the agency." 5 U.S.C. S 
552(b)(5). Exemption (5) incorporates and includes within its 
scope the protection of documents that would not be available to 
a private party through discovery in civil litigation. United 
States v. Weber Aircraft Corp. , 465 U.S. 792 (1984); FTC v. 

Gr oiler Inc., 462 U.S. 19 (1983). In other words, documents 
which are privileged in civil discovery are vithholdable under 
Exemption 5. Three specific privileges are being asserted by the 
RTC with regard to the Gerrish Report, portions of those 
litigation files that Michael McGarry requested access to, and 
the identities of the seven files redacted from the Kansas City 
RLIS printout. Those privileges art the attorney-client 
privilege, the deliberative procsss privilege, and the attorney 
work-product privilege. 


kM 65 


8993 


Honorable James A. Leach 
Page 11 

The attorney-client privilege protects confidential 
communications between an attorney and the attorney's client. 

Mead Data Cent., Inc. v. Department of the Air Force , 566 F.2d 
242, 252 (D.C. cir. 1977). The Gerrish Report was an analysis of 
potentially illegal activity alleged at Madison Guaranty and was 
prepared for the institution by its attorney. As such, it 
clearly was protected by the attorney-client privilege at the 
time it was created. At the time the RTC assumed jurisdiction 
over Ma&ison, it also assumed the client status. Since that 
document is still confidential, and contains communication 
between the attorney and the attorney's client, the RTC, the 
information is protectable by the privilege. Moreover, portions 
of litigation files that were withheld contain correspondence 
between the RTC and outside counsel which is similarly protected 
by this privilege. 

The attorney work-product privilege protects documents and 
other memoranda prepared by an attorney in anticipation of 
litigation. Hickman v. Taylor, 329 U.S. 495, 509-10 (1947); Fed . 
R. Civ . P. 26(b)(3). The purpose of the privilege is N to promote 
the adversary system by safeguarding the fruits of the attorney's 
trial preparations from discovery attempts of the opponent." 
United States v . American Telephone 6 Telegraph Co ., 642 F. 2d 
1285, 1299 (D.C. Cir. 1980). In this particular case, the 
attorney work-product privilege is being used to withhold 
portions of the litigation files in Kansas City and the 
identities of those cases redacted on the RLIS printout. In the 
case of the litigation files, the document* consist of 
information reflective of the RTC's litigation strategy. The 
fact the litigation may have been terminated does not limit the 
ability of the agency to invoke the privilege. FTC v. Grolier 
Inc., 462 U.S. 19, 28 (1983). In the case of the redacted 
matters on the RLIS printout, the RTC only redacted those matters 
that had not yet become public, e.g., litigation was being 
contemplated. Because such litigation had not yet become public, 
to disclose those matters at this time would undermine the 
adversarial litigation system. Accordingly, this information was 
properly withheld pursuant to the attorney work-product 
privilege. 

The final exemption being invoked is the deliberative 
process privilege. This privilege applies to documents that 
reflect deliberations which are part of an internal decision- 
making process. NLRB v. Sears, Roebuck 6 Co., 421 U.S. 132 
(1975) • To be protected, a document must be pre-decisional or 
generated before the adoption of an agency policy or decision. 
Coastal States Gas } Corp. v. Department of Energy, 617 F.2d 854 
(D.C. Cir. 1980). In this particular case, documents located in 
the Kansas City litigation files clearly reflect the decisional 
process regarding how to proceed with the litigation, 
accordingly, they are protected by the deliberative process, 
lilarly, the Gerrish Report consists of advice and 
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recommendations pertaining to activities in Madison which the RTC 
has included in its decisional process on how to proceed in this 
matter. 


Exemption 6 

Exemption 6 was the basis for withholding information 
pertaining to individual financial records (e.g., loan or deposit 
information) of customers of Madison, salaries of employees of 
Madison Guaranty, and constituent names on Congressional 
correspondence pertaining to Madison. 


FOIA exemption (6) allows an agency to withhold all 
information about individuals in "personnel and medical files and 
similar files" where the disclosure of such information "would 
constitute a clearly unwarranted invasion of personal privacy." 

5 U.S.C. S 552(b)(6). In making this determination, the 
individual's privacy interests are balanced against the public's 
interest in having the information disclosed. The threshold 
requirement of exemption (6) , that information be contained in a 
personnel, medical, or similar file, has been construed by the 
Supreme Court to extend the coverage of the exemption to any 
agency records containing information about a particular 
individual that can be identified as applying to that individual. 
Department of State v. Washington Post Co., 456 U.S. 595 (1982). 

Moreover, in analyzing privacy interests, the Supreme Court 
has held that disclosure depends upon the nature of the requested 
documents and its relationship to the central purpose of the 
FOIA, which is to expose to public scrutiny 

[o]fficial information that sheds light on an agency's 
performance of its statutory duties. That purpose, 
however, is not fostered by disclosure of information 
about private citizens that is accumulated in various 
Governmental files but that reveals little or nothing 
about an agency's own conduct. 

Department of Justice v. Reporters Committee for Freedom of the 
Press, 489 U.S. 749, 772 (1989). 

To the extent' you have requested access to an individual's 
personal banking records or documents that reflect such 
information, we find such records do not shed "light on the 
[RTC's] performance of its statutory duty.” The actual banking 
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records themselves "reveal little or nothing about [the RTC's] 
own conduct." 1 Accordingly, this information was properly 
withheld pursuant to exemption (6 ). 9 

Thus we conclude that actual transaction files of persons 
who were customers of Madison Guaranty and references to those 
individuals' transactions in the Madison Guaranty Board of 
Director's Minutes or in various asset inventories (document no. 
622), are exempt from disclosure under exemption (6), inasmuch as 
disclosure of an individual's financial records would constitute 
a clearly unwarranted intrusion into those individuals' personal 
privacy. See, e,g.. National Ass'n of Retired Federal Employees 
v. Horner , 879 F.2d 873, 875 (D.C. Cir. 1989), cert, denied, 

494 U.S. 1078 (1990). 

In regard to the salaries of Madison employees listed in the 
Bidders Information Package, this information was also properly 
withheld pursuant to exemption 6. As the D.C. Circuit noted, a 
person's privacy interest is significant when the individual's 
name is associated with financial information. Id. An 
individual's income level is quintessential ly protected under 
exemption 6. See, e.g., Public Citizen, Inc . v. RTC, civ. No. 
92-0010, slip op. at 8 (D.D.C. Mar. 19, 1993) (identities of 
those individuals who applied for affordable housing are 


1 To the extent an individual's banking records have been 
utilized by RTC investigations, that information would be withheld 
if it were incorporated in investigatory files, which at this point 
the RTC would neither confirm or deny, pursuant to Exemption 7(C) , - 
5 U.C.S. S552 (b) (7) (C) , which allows records compiled for law 
enforcement purposes to be withheld if production of such records 
"could reasonably be expected to constitute an unwarranted invasion 
of personal privacy." See, e.g., Fits gibbon v. CIA, 911 F.2d 755, 
767 (D.C. Cir. 1990) ("the mention of an individual's name in a law 
enforcement file will engender comment and speculation and carry a 
stigmatizing connotation") • Such information, if it were 
incorporated into investigatory files, would also be properly 
withheld pursuant to Exemption 7(A) (see the Exemption 7(A) 
discussion) • 

* To the extent that you are seeking access to public 
information that may be located in individuals' banking files 
(e.g., recorded deeds, etc), the Supreme Court squarely addressed 
this issue several years ago in Reporters Committee when it stated 
that substantial privacy interests can exist even though the 
information has been made available at some time at some 
undisclosed location. As the Court noted, if this practically 
obscure information "were 'freely available' there would be no 
reason to invoke the FOIA to obtain access to" it. Department of 
Justice v. Reporters Committee for Freedom of the Press, 489 U.S. 
749, 764 (1989). Accordingly, public information in an 

individual's banking files may properly be withheld pursuant to 
Exemption 6. _ . ^ _ 

21 b8 



8996 


Honorable James A. Leach 
Page 14 

withholdable because they would be linked to income levels) . 
Accordingly, the salaries of Madison employees were properly 
withheld. 

In regard to the identities of the constituents on 
Congressional correspondence, they also were properly withheld 
pursuant to Exemption 6. The nature of a constituent request is 
ordinarily seeking assistance, and many constituents recount 
personal financial hardships or other circumstances in their 
communication. In Holy Spirit Association v. Department of 
State, the District Court of the Southern District of Hew York 
found a privacy interest in a similar batch of letters between 
constituents and their United States Senators. In weighing the 
public interest in disclosure against the privacy interest of the 
individual, the Court resolved the balancing test in favor of the 
individual stating: 

[t]he Court is unable to discover how the disclosure of 
particular names could contribute significantly to any 
legitimate public purpose. On the contrary, there is a 
strong public interest in encouraging citizens to 
communicate their concerns regarding their communities 
to their elected representatives. Public disclosure of 
their identities would have the opposite result of 
discouraging such communication. 

526 F. Supp. 1022, 1034 (S.D.H.Y. 1981). 

In order to continue to protect the privacy of the 
individual constituents, their names and other identifying 
information were properly withheld pursuant to Exemption 6. 


Exemption 7(A) 

Exemption 7(A) authorizes the withholding of "records or 
information compiled for law enforcement purposes, but only to 
the extent that production of such law enforcement records or 
information .... could reasonably be expected to interfere 
with enforcement proceedings." 5 U.S.C. S 552(b)(7)(A). Harm to 
law enforcement proceedings does not have to be based upon a 
document-by -document assessment, instead it can be made 
generically, based on the type of record requested. NLRB v. 
Robbins Tire & Rubber Co., 437 U.S. 214, 236 (1978). 

It has long been accepted by Courts that Exemption 7(A) was 
intended to apply "whenever the government's case in court would 
be harmed by the premature release of evidence or information," 
Id., at 232, or where disclosure would in some fashion impede any 
necessary investigation prior to the actual enforcement 
roceeding. See, e.g., Dickerson v. Department of Justice, 

/42 F. 2d 1426, 1429 (6th Cir. 1993). As you well know, 
investigations into Madison-related matters are being undertaken 
by both the RTC and the Office of the Special Counsel. To 
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prematurely disclose the RTC's investigatory files and possible 
criminal referrals made by the RTC to the Department of Justice 
will obviously interfere vith those investigations. To make such 
premature disclosures could reveal evidence and strategy in the 
government's case, see / e.g., Manna v. United States Department 
of Justice, 815 F. Supp. 798, 808 (D.N.J. 1993), or allow targets 
to suppress or fabricate evidence, see , e.g., Alyeska Pipeline 
serv. Cb. v. EPA, 856 F.2d 309, 312 (D.C. Cir. 1988). Similarly, 
to disclose the minutes of the Board of Directors of Madison 
Financial, a subsidiary of Madison Guaranty, or the Gerrish 
Report could reasonably be expected at this time to interfere 
vith those ongoing investigations. 

Accordingly, the RTC investigatory files (which include PLS 
files) , the minutes of the Board of Directors of Madison 
Financial Corporation, and the Gerrish Report have been properly 
withheld pursuant to Exemption 7 (A) . 

Exemption 8 

Your staff had indicated that the Federal Home Loan Bank 
Board's examination reports of Madison Guaranty were of interest 
to you. Inasmuch as the Office of Thrift Supervision is the 
successor to the Bank Board, the request for those records should 
properly be directed to that agency. To the extent the RTC has 
such records in its possession, and because OTS has not decided 
to disclose those records, they are being withheld pursuant to 
Exemption 8. 

Exemption 8 of the FOIA authorizes the withholding of 
information "contained in or related to examination, operating or 
condition reports prepared by, on behalf of, or for the use of an 
agency responsible for the regulation or supervision of financial 
institutions." 6 U.S.C. $ 552(b)(8). Exemption 8 has been 
broadly interpreted, see, e.g., McCullough v. FDIC , 1 GDS 
1 80,194 at 80,495 (D.D.C. 1980), and does not cease operation 
because the institution is no longer in business. Gregory v. 
FDIC, 631 F.2d 896, 899 (D.C. Cir. 1980). Accordingly, all 
examination reports are properly withheld pursuant to 
Exemption 8. 


Conclusion 

For the foregoing reasons, your appeal is denied. This is 
the final determination on your appeal to the RTC. You have the 
right to obtain judicial review of this decision in the United 
States District Court for the District in which you reside or 
have your principal place of business, in the United States 
District Court for the District of Columbia, which is where some 
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Honorable James A. Leach 
Page 16 

of the records you seek are located, or in the Western District 
of Missouri, which is where other records you seek are located. 

5 U.S.C. S 553(a) (4) (B) . 

Sincerely, 

t 

James Barker 
Acting Deputy General Counsel 

Enclosures 
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C RESOLUTION REQUEST FOR FUNDING 1 10135 

*TCIPATED THRIFT CLOSING” form submitted to 
RTC Funding office three days prior to 
scheduled closing of Madison 111/27/90] (1 
page(s) ) 

Letter (9/18/90J from J. Paul Ramey, 2 10136 

Associate Director, RTC to Mr. William 

Taylor, Staff /Director, Federal Reserve re: 

insolvency of Madison Guaranty, requests 

Board of Governors to approve applications (8 

page (s>) 

Letter [10/22/90] from Fred Selby, RTC 3 10137 

Resolution Specialist at Madison Guaranty to 
Mr. Tony Samson, RTC, D.C. Resolution states 
attached is bid package. (1 page (a)) 

"CASE LOAD INPUT FORM" submitted by the Field 4 10138 

Resolution Branch Madison Guaranty Bid 
Analysis forms and information used by 
Resolutions (4 page(s)) 

setter [11/30/90] from AFS Financial Group, 5 10139 

Bob *egtly. President to Fred Selby, RTC 
tion Specialist regarding a bid on 
->n Guaranty made by Central Bank & Trust 
(1 page (a) ) 

etter [11/21/90] from AFS Financial Group, 6 10140 

'^ndy Dennis, Principal to Fred Selby, RTC 

esolution Specialist withdrawing bids on 

rkansas institutions, including Madison 

jaranty (1 page (a)) 

IBFBRBNCB SHEET” lists the potential bidders 7 10141 

. the bid me et in g Cl page(a)) 

xxzjKEKrmm CPOMPT* regarding • 10142 ' ° * 

solution t^M^^cb^aranty (undated] IS 

IQUZDATZOCMftMMln^RaXBnT AMD 9 10143 

STOJBUTX0M OF. IMS* OQ IfcdljOO (8/31/90] 

:d RESULTS* ammo 'regarding Madison from 10 10144 

id Selby (HCKC) to Robert Pish (KTCKC) 

720/90] a pagefs) ) 
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"CASE RESOLUTION * SUMMARY BID INFORMATION" 11 

prepared by Tony Samson (RTCDC) on Madison 
[ 12 / 01 / 90 ’ (2 page (8)) 

"FAILING THRIFT CASE" torm with information 12 

pertaining to the failure of Madison 
[undated! [1 page(s)) 

Letter I.12/0J/901 from Robert Fish (RTC KC) 13 

Resolutions to prospective bidders stating 
the winning bids (4 page (8)) 

'PRESS RELEASE ON RTC TRANSFER OF INSURED 14 

DEPOSITS OF MADISON" (PR-218-90) (05/18/90) 

(3 page (e)) 

"SETTLEMENT AGREEMENT AND RELEASE" b/n RTC 15 

and FROST & Co., North River Insurance Co. 
and Crum & Forster Managers Corp. (04/08/91) 

(11 page (a) ) 

"CASE RESOLUTION • SUM4ARY BID INFORMATION" 16 

on Madison (11/30/90) (2 page(s)) 

"SETTLEMENT AGREEMENT AND RELEASE" -- RTC 17 

settlement on Madison (04/08/91) (11 page(s)) 


•AUTHORIZATION TO ACT FOR OTS for Madison 
Guaranty SAL - * 2 documents: (1) Appointment 
of Receiver; and, (2) 11/30/90 Contract of 
Sale fll/30/90] (20 pege(a)) 


"FIRST AMENDED COMPLAINT" v. Frost 6 Co. 
[document undated. Barked "received 03/14/91] 
(22 pmge(B)) 


•NOTICE OF UM0VAL* V. Frost * Co. (03/30/89) 

(4 B8B>(8)) - .. 


•ORIGINAL COMMENT* v. Frost k Co. 
[02/28/?*, BUjterf •received ll/18/93] (4 


"SBTTLBCENT A0R2MNT AND RELEASE" of 8eth 

Hard v* ETC for Ifedisqn (04/30/93) (H 

P " 9 " < " n ' 


•PURCHASE AND AM0NFTI0M AGREEMENT BUMEIN 
RTC (Madison) AND BAXD KNOB PSLA", with 
Indemnity Agreesmnt (11/30/90) (101 psg*(*)> 
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. -R CHASE AND ASSUMPTION AGREEMENT BETWEEN 24 10158 

RTC (Madison) AND CENTRAL BANK & TRUST" , with 
Indemnity Agreement [11/30/90] (108 page(s)) 

"PRESS RELEASE ON SALE OF MADISON" 25 10159 

(PR-603-90) [12/05/90] (4 page(s)) 

"PROPOSED FORM OF RESOLUTION" memo regarding 26 10160 

Madison Guaranty from Robert H. Fish (RTCKC) 
to J. Paul Rainey (RTCDC) [10/30/90] (3 
page (8)) 

"BID RESULTS AND RECOMMENDATIONS" memo 27 10161 

regarding Madison from Robert H. Fish (RTCKC) 
to J. Paul Ramey (RTCDC) [11/21/90] (30 
page(s) ) 

"SUMMARY/BID INFORMATION SHEET - ANTICIPATED 28 10162 

FHRIFT FAILURE” regarding Madison; contains 
memo to Seidman, Bovenzi, et al. from J. Paul 
Rainey (RTCDC) [11/16/90] (15 page(s)) 

ASSET VALUATION REVIEW" memo regarding 29 10163 

ted^on to William H. Roelle (RTCDC) from 
H. Nielsen (RTCKC) [11/09/90] (28 

a* a )) 

REOMS REPORT FOR INST 87236" listing of all 30 10164 

eal estate owned properties attributed to 
ladison [12/29/93] (33 pige(i)) 

CONTRACT INFORMATION" from inception to date 31 10165 

or Madison (12/27/93) (7 page(s)) 

CNSTXTDTZOnL CASE LISTING" for Madison 32 10166 

.2/21/93) (6page(s)) 


10167 


10166 


V RMA ST A TEME N T - A8SUNXNS INST. • lists 35 10169 

te Jd liabilities a equity capital 
runts for Madison (undated] (2 page(e)) 


TUMMARY OF CONTRACTING ACT IVI TY" for 33 

idisoaf J *etUbua Sf *all Contracts $ contract 
iforsatioQ) Jix 1 * providing services 

• the ETC > Madison (12/27/93) (13 

DJUBTMENTS MWB6R OF CONDITION" lists 34 
ginning h a ) ann as, adjustments 
ebits/creditS) , end adjusted balances for 
lison assets add liability a equity capital 
adated) (2 pege(s)) 
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[12/05/90] (5 page (a) ) 

•PRO FORMA ADJUSTMENT LISTING" [12/05/90] (4 

page (s) ) 

"PRO FORMA ADJUSTMENT REGISTER" [12/05/90] (3 

page (a) ) 

•PRO FORMA INS. - P&L ADJUSTMENT REGISTER" 
[12/05/901 (2 page (s) ) 

•CONFIRMED WIRE WORKSHEET SUMMARY 11 for Little 
Rock and Bald Knob Agents; breakdown of 
liabilities assumed, assets purchased, 
premiums, etc. [11/30/90] (1 page(s)) 

•FINAL WIRE AND CONFIRMATION SUMMARY" 
breakdown between confirmed balances. Little 
Rock agent, Bald Knob agent, and RTC/FDIC 
[undatedl (3 page (a)) 


•LOAN PRICE ADJUSTMENT CALCULATION " for 
Central Bank and Citizens Bank [11/30/90] (4 

page (s) ) 

"DACS ADJUSTMENTS TO STATEMENT OF CONDITION" 
lists asset and liabilities A equity amounts 
[12/05/90] (2 paged)) 


■DACS PRO FORMA STATEME N T - RTC* lists asset 
and liabilities fc equity capital amounts for 
Madison 112/ 05/90] jU paged)) 

• DACS U&OiiCZLXJH%GV WONXSHEET* (12/05/90) 15 
paged) I 

• -(12/05/90) <2 



•DACS ADJUSTMENT JMOXSTBR* 12/05/90) (2 

paged)) tr* t 


■DACS INST PAL ADJUSTMENT REGISTER* 
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■RESPONSE LETTER TO HON. RAY THORNTON* from 
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THORNTON to Roger C. Altman, RTCDC, about 
Laurence B. DeGroat, with attached 
constituent letter (02/02/94, 12/06/93, 
11/23/93] (6 page (s) ) 



•RESPONSE LETTER TO SEN. DAVID PRYOR* from 
Dennis Cavinaw including inquiry from SEN. 
DAVID PRYOR to Bowen Hinton RTCKC , with 
attached constituent letter [02/02/94, 
12/08/93, 11/23/93] (6page(s)) 

51 

10185 

•RESPONSE LETTER TO HON. OLYMPIA J. SNOW 
from Peter E. Knight, RTCDC, with enclosures, 
including two inquiries from OLYMPIA J. SNOWS 
TO Roger C. Altman and attached constituent 
letter, and inquiry from company president to 
Roger C. Altman (01/07/94, 12/28/93, 

10/22/93, 10/14/93, 10/14/93] (20 page(e)) 

52 

10186 

■RESPONSE LETTER TO SEN. DAVID PRYOR" from J. . 
Paul Ramey RTCKC [08/29/93] (2 page(B)) 

53 

10187 

1 INQUIRY FROM SEN. WILLIAM S. COHEN" to Roger 
Altman RTCDC [11/03/93] (1 page (a) ) 

54 

10188 

NSE LETTER TO HON. WILLIAM S. COHEN* 
.root Dennis Cavinaw, with enclosures, 
Including inquiry from SEN. WILLIAM S. COHEN 
0 Roger C. Altman and letter from company 
resident to Roger C. Altman [11/16/93, 
.1/03/93, 10/14/93] (13 pege(s)) 

55 

10189 

RESPONSE LETTER TO BON. GEORGE J. MITCHELL* 
rom Dennis Cavinaw, with fax cover sheet, 
ncluding letter from company president to 
oger C. Altman (11/03/93, 10/14/93] (11 
age(e)) 

56 

10190 

ibspohsb iarm. *o mm. okvxd hook* tm .> 

VVZD FETOR CO RahMU McFarlmn. RTCDC, with 
-.tnchod coostlfeKfc^wttar (07/34/92, 

i/13/92, 0S/MmrOM(W) 

*7 T -^r-aowi 

i £ . 

-BSPGUSB LXTTBR TO BOR. DIVIO PRIOR* from 
chael j. Ntrtinolll RTCKC, Including 
quiry Crow MR.OhVXD PRYOR to Bowon Hinton 
CKC, with httnehod cnatituent letter 
4/30/91, 04/11/91, 03/05/91) (5 pnga(O)) 

58 

10192 

3 ?B LETTER TO HON. DALE BUMPERS* from 

in -. Lomax RTCKC, including inquiry from 

59 

10193 
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FROM SEN. DALE BUMPERS to Regional Director 
RTCK ~ . with attached constituent letter 
[12 *13 ' 91 . 11 / 12 / 91 , 11/11/91] (4 page (e)) 

"INQUIRY FROM SENS. DAVID PRYOR AND DALE 60 

BUMPERS" to Virginia Kingsley Lewis RTC 
TULSA, with constituent enclosure and RTC 
response from Paul Rainey RTCKC, with 
enclosures [06/06/91, 08/29/91] (14 pege(s)) 


"FAX COVER SHEET INQUIRIES FROM SEN. DALE 61 

BUMPERS” to Bowen Hinton RTCKC, with 
constituent enclosures and RTC response from 
Margaret Penrose (for Michael Martinelli) 

(04/17/91, 04/16/91, 04/15/91, 04/11/91, 

04/25/91] (5 page (s) ) 

"RESPONSE LETTER TO SEN. CHRISTOPHER DODD" 62 

from Dennis M. Cavinaw, including inquiry 
from SEN. CHRISTOPHER J. DODD to Randall 
McFarlane RTCDC, with attached constituent 
letter [05/27/92, 04/07/92, 04/03/92) (3 
page (s)) 

■INQUIRY FROM SEN. DALE BUMPERS" to Michael 63 

Martinelli RTCKC, with attached constituent 
letter and enclosure, and RTC response from 
Michael Martinelli RTCKC to HON. DALE BUMPERS 
[03/08/91, 03/05/91, 04/30/91) (5 page(s)) 

"RESPONSE LETTER TO SEN. DAVID PRYOR* from 64 

Randall H. McFarlane RTCDC, includin g inqu iry 
from SEN. DAVID PRYOR to Laser Kelly EXGDC, 
with attached constituent letter [04/08/91, 

01/02/91, 12/19/90] 14 pege(s)) 

•FAX COVER SHEE T INQUIRY FROM SEN. DALE 65 

bumpers* to IHehaelSteEtlnelll RTCKC, 
including VMBBflpottM letter from Miami 
Martinelli BSCVDC to Mi* DALE SIMPERS 
[03/28/91, 04 mmirjt v 

•KADZMf wPIfel® MMD 9*?* ' «7 • * 

ra aiTueri OBB* tusfeUd} Its Mala)) 

• 

•MASTER INV ENTO R Y OP MADZSOIV GUARANTY ASSETS". €9 
[09/29/92] (§4 f 0 §e( 0 )) 

•INVENTORY OP MADISON GUARANTY INSTITUTION 70 

RECORDS" for paid off/REO loans [undated] (70 
p^s(t)) 


STAR Recor- 


10194 


10195 


10196 


10197 

10198 

10199 

10200 
10201 
10202 


2177 



9005 


Title/ Page Count 


MADISON GUARANTY DOCUMENT INDEX 

Madison No. 


-INVENTORY OF MADISON GUARANTY SUBSIDIARY 71 

10RDS" [undated] (65 page(s)) 

"INVENTORY OF MADISON GUARANTY INSTITUTION 72 

AND RTC ACCOUNTING RECORDS" [undated] (79 
page(s) ) 

"INVENTORY OF MADISON GUARANTY INSTITUTION 73 

MICROFICHE" [10/07/93] (6 page(s)) 

"INVENTORY OF MADISON GUARANTY GENERAL FILES * 74 

[undated (12 page(s)) 

■INVENTORY OF RTC DEPARTMENTAL RECORDS ON 75 

MADISON GUARANTY" [undated (5 page (a)) 

•PROFESSIONAL SERVICES AGREEMENT B/N MADISON 76 

GUARANTY AND CONESTOGA- ROVERS k ASSOCIATES, 

LTD." [02/10/92] (54page(a)) 

'PROFESSIONAL SERVICES AGREEMENT B/N MADISON 77 

GUARANTY AND GOSLINE & COMPANY" [06/29/93] (7 

page (a)) 

CONTRACT FOR CAMPOBELLO ESTATES B/N RTC AND 78 

K)R BAYSIDE RE INC." [03/30/93] (4 

T >> 

THRIFT RESOLUTION ASSISTANCE AGREEMENT B/N 79 

vq AND ARTHUR ANDERSON k COMPANY" [11/21/90] 
page ( 8 )) 

80 


IORTGAGB B/N JOHN k MARGARET LATHAM k 
DISON GUARANTY" [04/23/85] 1312 8. MAIN 
CTLE ROCK (4 p*J8(s)) 
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-ORDER ON SUMMARY JUDGMENT, RTC AS RECEIVER 85 10217 

FOR MADISON GUARANTY VS JOHN AND M. MARGARET 
LATHAM" FILED (51/12/91) (10 page(a)) 

-DISCHARGE OF DEBTOR IN US BANKRUPTCY COURT” 86 10218 

RTC C/O HARRY A. LIGHT, ESQ. IN RE JOHN 
LATHAM (AKA uATHAM ASSOCIATES) (6/23/24/92) 

(1 page (a)) / 

-MOTION FOR ORDER OF ABANDONMENT IN RE: JOHN 87 10219 

M. AND MARY MARGARET LATHAM” FILED [6/25/92] 

(15 page (a) ) 

"MOTION FOR ORDER OF ABANDONMENT, US 88 10220 

BANKRUPTCY COURT (CHAPTER 7)- [8/23/85] (15 
page (s)) 

-NOTICE OF COMMENCEMENT OF CASE UNDER CHAPTER 89 10221 

7 OF THE BANKRUPTCY CODE, MEETING OF 
CREDITORS, FIXING OF DATES...” MS. MEREDITH . 

CATLETT IN RE JOHN M. LATHAM (AKA LATHAM k 
ASSOCIATES AND MARY MARGARET LATHAM" FILED 
3/13/92 (1 page (a)) 

-AMENDED ANSWER TO PLAINTIFF ORIGINAL 90 10222 

COMPLAINT” RTC AS RECEIVER FOR MADISON 
GUARANTY VS. JOHN AND MARGARET LATHAM, US 
DISTRICT COURT, FILED (11/14/91) (4 page (a)) 

-ORDER”, RTC AS RECEIVER FOR MADISON GUARANTY 91 10223 

V. JOHN AND MARGARET LATHAM FILED [11/12/91] 

(7 page (a) ) 

10224 

*4 


. 10225 


10226 


10227 


"AFFIDAVIT OF TONY R. SHELTON" RTC V. LATHAM 96 10228 

(8/30/91) (29 page (a!) 
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•BRIEF IN 8UPP0RT OF RESPONSE TO MOTION FOR 
SUMMARY JUDGMENT", RTC AS RECEIVER FOR 
MADISON GUARANTY V. JOHN AND MARGARET LATHAM 
FILED [9/35/911 (4 .page (a)) 

"MOTION 9QN UNTX %0 RU AMENDED ANSWER AND 

COUNT^^V, LATHAM (9/25/91) (12 

•PLAINTIFF** iSBrnTTOPfCNT OF NOTION FOR 
SUMMARY JUDG MEN TS ETC V. LATHAM (9/16/91) (2 
page (a)) -flUr 


•MOTION FOR I 
T9/16/91) (2 
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SWERS TO INTERROGATORIES AND RESPONSES TO 
..QUESTS FOR PRODUCTION OF DOCUMENTS" 

[4/1/91] (23 page(s)) 

"PROOF OF CLAIM, JOHN LATHAM IN RE: MADISON 
GUARANTY" [3/5/91] (1 page(s)) 

■ANSWER TO PLAINTIFF ORIGINAL COMPLAINT" RTC 
AS RECEIVER FOR MADISON GUARANTY V. JOHN AND 
MARGARET LATHAM FILED [1/15/91] (4 page(s)} 

■INTERROGATORIES AND REQUESTS FOR PRODUCTION 
OF DOCUMENTS" [12/18/90] (10 page(s)) 

"SUMMONS: FEDERAL HOME LOAN MORTGAGE V JOHN 
M. LATHAM, BT AL" STATE OF ARKANSAS TO 
MADISON GUARANTY MAILED [3/15/93] "PLAINTIFF 
ORIGINAL COMPLAINT", RTC AS RECEIVER FOR 
MADISON GUARANTY V. JOHN AND MARY MARGARET 
LATHAM FILED [12/31/90] (1 paged)) 

■JAMES BERT MCDOUGAL BANKRUPTCY CLAIM" 
[1/29/92] (1 page(f)) 


1 JA* 


>S BERT MCDOUGAL BANKRUPTCY 
[1/21/92] (2 paged)) 


PROOF OF 


•JAMBS BERT MCDOUGAL BA N K R UPTC Y NOTICE OF 
X)MMBNCHMBNT OF CLAIM" [10/7/91] (1 paged)) 

FORECLOSURE DECREE" MADISON GUARANTY V. 

AMES B. MCDOUGAL AND SUSAN H. MCDOUGAL 
(LED [1/15/68] (4 paged)) 


FORECLOSURE DECREE" MADISON GUARANTY V. 
iMES B. MCDOUGAL AMD SUSAN H. MCDOUGAL 
XSD [1/15/SSJ_C4 Ml(l)} 
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-MORTGAGE OF JIM GUY TUCKER AND BETTY TUCKER 
LOAN MODIFICATION AGREEMENT - [3/7/86] (1 

page (s) ) 

-PEACOCX BROTHERS: MORTGAGE FORECLOSURE" 
-PETITION FOR FORECLOSURE AND LIS- PENDENS" 
FILED BY TURNER & MAINARD ON BEHALF 07 BANK 
OF OZARKS- "LETTER TO RTC AS RECEIVER" 
[6/27/91]" (1 page (a)) 

"PEACOCK BROTHERS. MORTGAGE FORECLOSURE 
SUMMONS- [6/27/91] (1 page(s)) 

"BANK OF OZARKS VS. PEACOCK BROS., INC. 
PETITION FOR FORECLOSURE" [6/21/91] (18 

page (s) ) 

■BANK OF OZARKS VS. PEACOCK BROS., INC. 
DECREE OF FORECLOSURE" [10/23/91 FILED 
10/30/91] (21 page(s) ) 

■BANK OF OZARKS VS. PEACOCK BROS., INC. 
NOTICE OF SALE" FILED [10/31/91] (2 page (a)) 

■BANK OF OZARKS VS. PEACOCK BROS., INC. 
PETITION FOR FORECLOSURE AND SUPPORTING 
DOCUMENTS" [6/21/91]" (18 page(s)) 

■PROMISSORY NOTE B/N PEACOCK BROS., INC. AND 
BANK OF OZARK [12/19/83] (1 page (a)) 


"MORTGAGE WITH POWER OF SALE B/N PEACOCK 
BROS., INC. AND BANK OF OZARK [12/19/83] (2 

page (a) ) 

"SECURITY AGREEMENT B/N PEACOCK BROS., INC. 
*ND BANK OF OZARK (12/19/83] FILED FOR RECORD 


PEACOCK BROS.; <*MC. AMD 

12/13/85 TO 


[1/5/94] « 

■ PRQMI880RY 
BANK OF 
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•DISCLOSURE 
’BACOCX BROS. , 
[12/26/85] (1 j 


•REAL ESTATE MORTGAGE E X TENS ION AGREEMENT B/N 
’BACOCK BROS., INC. AND BANK OF OZARK" 
!2/13/85] FILED [2/14/85] (3 pege(a)) 
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_ .^ORATION ACKNOWLEDGEMENT- BY THE STATE OP 124 
ARKANSAS FOR PEACOCK BROS., INC. [2/13/85) (1 

page (8)) 


-CORPORATION ACKNOWLEDGEMENT* BY THE STATE OP 125 
ARKANSAS FOR BANK OF OZARK* [2/13/85] (1 
page (a) ) 

/ 

•PROMISSORY NOTE - 2ND RENEWAL NOTE B/N 126 

PEACOCK BROS., INC. AND BANK OF OZARK* 

[1/30/86 TO BE EFFECTIVE AS OF 12/29/85] (3 

page (a)) 

-REAL ESTATE MORTGAGE EXTENSION AGREEMENT B/N 127 
7EAC0CK BROS., INC. AND BANK OF OZARK” 

'.2/3/86] (5 page (a)) 

-CORPORATION ACKNOWLEDGEMENT* BY THB STATE OF 128 
JUCANSAS FOR PEACOCK BROS. , INC. [1/31/86] (1 
page (a)) 

CORPORATION ACKNOWLEDGEMENT* BY THB STATE OF 129 

RKANSAS FOR BANK OF OZARK* [1/31/86] (1 

»ge'«0) 

K.. .3SORY NOTE - 3RD RENEWAL NOTE B/N 130 

•EACOCK BROS., INC. AND BANK OF OZARK- 
2/20/87 TO BE EFFECTIVE AS OF 1/15/87] (3 

age (a)) 


Page: li 
STAR Record 

10256 

10257 

10258 

10259 

10260 
10261 
10262 


REAL ESTATE MORTGAGE EXTENSION AGREEMENT B/N 131 10263 

3ACOCK BROS., INC. AND BANK OF OZARK* 

1/4/87} (4 page (a)) 


CORPORATION ACKNOWLEDGEMENT BY THB STATE OF 
IXANSAS FOR PEACOCK BROS., XNC. (2/20/87] Cl 
ige(i)) 

X)RPORATZ(EfHtt90KNILDQMBrT" BY THE STATE OP 
LKAN8AS P0H JUSO^ffOlAXK 1 (2/20/87) (1 

TtONZBRORYaml^^VraK iUBOMAL MOTE B/N 
AOOCK BROS •/‘'Etc. AND BARE OP OZARK* 

/2S/88 TO Bl EFFE CT IVE AS OP 1/15/88) (3 

gate)) . 


HAL ESTATE VtoKTOAOB EXTENS ION AGREEMENT B/N 
ACOCK BROS., INC. AND BANK OF OZARK* 
r ' (5 page (a)) 


132 10264 

t H - 

.133 2 .10265 


34 •** 10266 


135 10267 




> - . j i- 




«• . >C',J 
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Title/Paqe Count 

Madison No. 

STAR 

-CORPORATION ACKNOWLEDGEMENT BY THE STATB OF 
ARKANSAS FOR PEACOCK BROS., INC. [1/25/88) (1 

page (s) ) 

136 

10268 

-CORPORATION ACKNOWLEDGEMENT ' BY THE STATE OF 
ARKANSAS FOR BANK OF OZARK- [1/25/881 (1 

page (8)) ^ 

137 

10269 

-PROMISSORY NOTE - STH RENEWAL NOTE B/N 
PEACOCK BROS., INC. AND BANK OF OZARK* 
[2/16/89 TO BE EFFECTIVE AS OF 1/15/89) (3 
page (a)) 

138 

10270 

-REAL ESTATE MORTGAGE EXTENSION AGREEMENT B/N 
PEACOCK BROS., INC. AND BANK OF OZARK- 
(3/22/89) (4 page (a)) 

139 

10271 

■CORPORATION ACKNOWLEDGEMENT BY THE STATB OF 
ARKANSAS FOR PEACOCK BROS., INC. [1/25/89] (1 
page (s)) 

140 

10272 

■CORPORATION ACKNOWLEDGEMENT ■ BY THE STATB OF 
ARKANSAS FOR BANK OF OZARK- (3/16/89) (1 

page (8)) 

141 

10273 

■FINANCIAL STATEMENT FILING* (1/5/89) (1 

page (8)) 

142 

10274 

■FINANCIAL STATEMENT FILING* (1/9/89) (1 

page (s) ) 

143 

10275 

■MORTGAGE WITH POWER OF SALE B/N PEACOCK 
BROS., INC. AND BANK OF OZARK* (undated) (1 
page ( 8 )) 

144 

10276 


Rec 


■ACKNOWLEDGEMENT AND CERTIFICATE OF RECORD* 
(6/6/84] (lWi(D) 





■MORTGAGE 
BROS. 
P*9»(a» 

\ 

■LETTER 
OZARK TO 
MORTGAGE 


B/N 

OZARK* (1/17/90) |1 


FOR BANK OF 
KBsDBFADLT AND 
(5/1/91) <2 


page(8)) 


■^ LET T ER FROM W t A MAZHARD FOR BANK OR 
OZARK TO PRAOOCK BROS., INC. RB : DEFAULT AND 
MORTGAGE FORECLOSURE PROCEDURES* (5/1/91) (3 


P*ge<«)> 


145 


- 146 




148 


10277 


10278 


40279 


10280 


4 - 
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EMPTION DEED BY COMMISSIONER OF STATE 149 

LANDS" & "CERTIFICATE OF RECORD" [2/14/91] 

FILED [2/19/91] (2 page (a)) 


"REDEMPTION DEED BY COMMISSIONER OF STATE 150 

LANDS" & "CERTIFICATE OF RECORD" [2/14/91] 

FILED [2/19/91] (2 page (a)) 

"DEMAND NOTE B/'N CHA-RA-KE CORPORATION AND 151 

MARY PEACOCK" [12/18/87] (lpage(8)) 


"DEED OF TRUST B/N CHA-RA-KE, INC. AND MARY 152 

PEACOCK" AND "ACKNOWLEDGEMENT" [12/19/87] 

FILED FOR RECORD [6/26/90] (3 page (a)) 


■CORPORATION WARRANTY DEED B/N CHA-RA-KE, 153 

INC. AND PEACOCK BROS., INC." AND 
■ACKNOWLEDGEMENT" [6/5/84] , FILED FOR RECORD 
;6/6/84] (1 page (a)) 


"ANSWER TO PETITION FOR FORECLOSURE BY RTC AS 154 
.ECEXVER FOR MADISON GUARANTY RE: BANK OF 
ZARK VS. PEACOCK BROS., INC.* [7/17/91] (3 
>age(s) ) 


^ NS BY BANK OF OZARK V. PEACOCK BROS., 155 

NC; CHARLES J. (IV) & TERRI PEACOCK; RALPH 
. PEACOCK; CHARLES J. (Ill) 6 JUDY PEACOCK; 

ENNETH RAY 6 DENISE PEACOCK; MARY PEACOCK & 

POUSE; MADISON GUARANTY; R.M. WEAVER; 

KA-RA-KE, INC. AND CITIZENS BANK OF BALD 
tfOB, ARK." [7/1/91] (2 p*ge(«)) 


Page: 13 
STAR Record 
10281 

10282 

10283 

10284 

10285 

10286 
10287 


LIS -PENDENS, BANK OF OZARK V. PEACOCK BR08., 
? AL- [6/27/91] (3 page(s)) 


:ERTIFICATX0V OF DOCUMENT AU T H EN TI CITY BY 057 

CDBRAL BOMB LOAN -BANK BOARD" (3/28/4»>£U 




■*" WiS*- 


EDERAL BOMBXI 
NSERVATOR K 
AN ASSOCIATM 
PERVX8IGM" Itt 

.v •..* 


•card AppoDramr ut . 

aoum mpi *m>'*9us*r 
o* *hrxvt 


•• ■ ■■■ .i Kt - - 

R ATTRMPTS TO BUB „ 1ST 

a Tout 1 [ 2 /H/ 91 ] 


A “290 S- 

rt. 


V~ *BR ARTICLB: 'RTC I N A H ORRY TO SILL • •ISO 10292 

l - JUFT8' ARKANSAS OAZBTTB* [undated] (1 

let.,) 


2 1 84 
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-NEWSPAPER ARTICLE: 'HEAD OF FAILING S&L 
HELPED CLINTON PAY A $50,000 PERSONAL DEBT IN 
19b j. * THE NEW YORK TIMES NATIONAL" 

(12/15/93] (2 page (s) ) 


161 


10293 


‘•MORTGAGE BETWEEN MADISON FINANCIAL 
CORPORATION MADISON GUARANTY SAVINGS AND 

LOAN ASSOCIA N FOR LAKE FAIRCREST ESTATES 
CAMPOBELLO ISLAND" (8/29/86] (4 page (a)) 



162 


10294 


"MORTGAGE BETWEEN MADISON FINANCIAL 


163 


10295 


CORPORATION AND MADISON GUARANTY SAVINGS AND 
LOAN ASSOCIATION FOR TIMBERLINE ESTATES, 

GREENTREE FARMS AND FAIR OAKS SUBDIVISION, 

QUACHITA COUNTY, ARKANSAS" (4/29/91] (6 

page (s) ) 

"MORTGAGE BETWEEN MADISON FINANCIAL 164 10296 

CORPORATION AND MADISON GUARANTY SAVINGS AND 
LOAN ASSOCIATION FOR LOTS IN EDEN PARK, WHITE 
COUNTY, ARKANSAS" (4/20/88] (3 page (a)) 

■MORTGAGE BETWEEN MADISON FINANCIAL 165 10297 

CORPORATION AND MADISON GUARANTY SAVINGS AND 
LOAN ASSOCIATION FOR PROPERTIES IN SALINE 
COUNTY, ARK" (4/20/88] (3 page(s)) 

"MORTGAGE BETWEEN MADISON FINANCIAL 166 10298 

CORPORATION AND MADISON GUARANTY SAVINGS AND 
LOAN ASSOCIATION FOR PROPERTIES IN WHITB 
COUNTY, ARKANSAS" (4/20/88] (4 page (8) ) 

■FINANCING STATEMENT OF MADISON FINANCIAL 167 10299 

CORPORATION FOR MADISON GUARANTY SAVINGS 6 
LOAN ASSOCIATION" (5/9/88] (4 page (a) ) 

"OATH OF OFFICE BY JAMES H. JACKSON FOR MAPLE 168 10300 

CREEK FAMB ' BOARD OF OOMfXSSIOHSXS" (6/28/90] 

(l paged 

■OATH OF M. GOODWIN FOR 169 10301 

MAPLE CRB OOMOS8IOmS' . 


(7/30/91] 






170 


10302 


•OATH OF OFFICE BY BRUCE CAMPBELL FOR MAPLB 171 

CREEK FARMS BOARD OF COMCISSIONBRS" (6/28/89] 

(1 page (■) ) 


10303 


2185 
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TH OF OFF-ICE BY ELORA COLEMAN FOR MAPLE 172 10304 

'K FARMS BOARD OF COMMISSIONERS* 

111/17/87] (1 page (s ) ) 


"OATH OF OFFICE BY JOHN W. ATKINS FOR MAPLE 173 10305 

CREEK FARMS BOARD OF COMMISSIONERS"" 

[7/17/90] (1 page (a)) 

•COMMISSIONER pF MAPLE CREEK FARMS PROPERTY 174 10306 

OWNERS SEWER IMPROVEMENT DISTRICT NO. 1, 

BRUCE CAMPBELL, RESIGNATION AND 
RECOMMENDATION OF APPOINTMENT OF JAMBS H. 

JACKSON" [6/22/90] (1 page(fl) ) 

•COMMISSIONER OF MAPLE CREEK FARMS PROPERTY 175 10307 

OWNERS SEWER IMPROVEMENT DISTRICT NO. 1, 

TOMMY TRANTHAM, RESIGNATION AND 
RECOMMENDATION OF APPOINTMENT OF BRUCE 
CAMPBELL" [6/28/89] (1 page(fl)) 


•COMMISSIONER OF MAPLB CREEK FARMS PROPERTY 176 10308 

OWNERS SEWER IMPROVEMENT DISTRICT NO. 1, 

!LORA COLEMAN, RESIGNATION AND RECOMMENDATION 
F APPOINTMENT OF JOHN W. ATKINS" [7/11/90] . 

(1 page (a)) 


iSIONER OF MAPLB CREEK FARMS PROPERTY 177 10309 

iWNBkS SEWER IMPROVEMENT DISTRICT NO. 1, 

AMES JACKSON, RESIGNATION AND RECOMMENDATION 
? APPOINTMENT OF LAVBRNE M. GOODWIN 
7/30/91]. (1 page(s)) 


tTATB OF ARKANSAS DEFT. OF POLLUTION C ONTRO L 
ID ECOLOGY NFDBS PERMIT VIOLATIONS - LETTER 
7 RANDALL RANDOLPH, CASTLE HATER A SEWER 
'RP." [5/7/91] (1 page(s)) 

‘ *r 

OF FOLUTZV cumvoii 
icolooy urn Smtunamiotm or asm* 
m t smq* &mg fys/*ii if 

man ft* iomoMr. mdxscm fomc iu ; - ■ ■ 

IPORATIOR Vt. ELI B8A0* FZUD [10/7/91] (2 

]•(•)> Igjpftfc 

RTZFZCKTB OF ASSESSOR' (JOHN M. RAPP) • 
/11/90] (1 page!*)) 

r’ ASSESSOR* [10/16/90] (1 page (a) > 


178 


179_ 


10310 




- jIFm 



M 

-V' 100 

10312 

1S1 

10313 

182 

10314 


10311 . v 

■J.v A * * . “T.-iPT 

jpek- 

"Wi * V:- a. J.T G3&T 


2186 
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"RESOLUTION CONFIRMING ASSESSMENT OF BENEFITS 
AND DAMAGES" [12/10/90] (5 page (a)) 


•MAPLE CREEK SEWER NOTICE OF MEETING TO 
DISCUSS SEWER ASSESSMENT" (11/3/90] (2 
page (a) ) 

"ORDER LEVYING TAX BY BOARD OF COMMISSIONERS 
OF MAPLE CREEK FARMS PROPERTY OWNERS' SEWER 
IMPROVEMENT DISTRICT NO 3 " [undated] (2 
page (a) ) 


"US HUD NOTICE OF PROCEEDINGS AND OPPORTUNITY 
FOR HEARING IN THE MATTER OF CAM[P]OBBLLO" 
(9/28/93) (3 page(s) ) 


■SURRENDER OF LEASE BETWEEN CAMPOBBLLO 
DEVELOPMENT LTD AND HER MAJESTY THE QUEEN IN 
RIGHT OF THE PROVINCE OF NEW BRUNSWICK" 
15/5/93] (4 page (a) ) 


■FEDERAL REGISTER ARTICLE ON COASTAL BARRIER 
IMPROVEMENT ACT; PROPERTY AVAILABILITY; 
CAMPOBBLLO ISLAND ESTATES. NEW BRUNSWICK, 
CANADA RE: RTC NOTICE" (6/29/93] (2 page (a)) 


•FORM A13 DEED BETWEEN LARRY KUCA, HAROLD 
WENGER AND CAMPOBBLLO ISLAND CLUB" AND 
"SCHEDULE A" [5/15/87] REGISTERED 7/13/87] (2 
page (a)) 


•CERTIFICATE OF FORMATION OF CAMPOBBLLO 
PROPERTIES VENTURE BY JAMBS NCDO U GAL, 
PRESIDENT, MADISON FINANCIAL CORPORATION 1 
[12/5/85] FILED (7/29/87] (C page(a)) 


•STATE OF AR] 
CANCELLATION 
CAMPOBBLLO 28 


IAS SECRETARY OF 8TATR 

l imited L mnuEip of^ 


CERTIFICATE 



COMPANY* [12/11/85] AND "ACKNOWLEDGEMENT" (3 




•OATH AS PRESSES** OF ROBERT J. BIGGINS FOR 
CAMPOBBLLO ZSZAND CLUB* [5/29/93] (57 
page (a) ) 


•DEED UNDER STANDARD FORMS OF CONVEYANCES ACT 
BETWEEN MARY FREEMAN, TRUSTEE, ("GRANTOR") 


INDEX 


Page; 16 


27 87 
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- -S YARBROUGH , TRUSTEE ( "GRANTEE" ) , AND 
CAMPOBELLO ISLAND CLUB, INC. ■ (10/29/92] (1 
page (s) ) 


•SCHEDULE A PURSUANT TO TERMS OF CAMPOBELLO 
PROPERTIES VENTURE TRUST AGREEMENT" [undated] 
(42 page (a)) 

/ 

"SCHEDULE C" [undated] (1 page (a) ) 

195 

10327 

196 

10328 

"SCHEDULE D" RE: SUBDIVISION SCHEME AND 
INDENTURE, CAMPOBELLO ISLAND, LARRY E. KUCA 
AND MARY FREEMAN” [undated] (1 page (a)) 

197 

10329 

"SCHEDULE E RE: TERMS USED IN DEED OF 
IONVEYANCE" [undated] (7 page (a)) 

198 

10330 

•SCHEDULE D ITEM 1: MARY FREEMAN AS TRUSTEE" 
[10/21/92] (lpage(a)) 

199 

10331 

"SCHEDULE D ITEM 1: LANIS YARBROUGH AS 
TRUSTEE" [10/29/92] (1 page (a)) 

200 

10332 

"AFFIDAVIT OF MARY A. FREEMAN AS GRANTOR IN 
' TDENTURE OF LANDS AND PREMISES" 

i./92] AND NOTARY PUBLICS CERTIFICATIONS" 
(3 page (a) ) 

201 

10333 

DEED: STANDARD FORMS OF CONVEYANCES ACT 
BETWEEN MARY FREEMAN AND LANIS YARBROUGH" 
riO/21/92] AND "SCHEDULE A" (7 page (a)) 

202 

10334 

AFFIDAVIT BY MARY FREEMAN AS GRANTOR NAMED 
CN INDENTURE OF DEED OF LANDS AND PREMISES - 
N THE MATTER OF MRXTAL PROPERTY ACT, STATE 
F ARKANSAS RE: CAMPOBELLO" AND "SCHEDULE D> 

M2w.2i_ajy.MX : 

203 

10335 

DEED, -STANDARD OP CONVEYANCE ACT" 

204 

10335 

10 / 21 /M] a.fA|^ . 

- zU.'.'i 



SCHBDQLS A BOD, ITHDUD 

305 V -’••• 

10337 


age (a)) 4 * 

SCHEDULE Bx OBNOfoP IANDS CONVEYED BY DIED 206 10338 

TVER L IM ITED OB CAMPOBELLO ISLAND * W 

ROPBRTIES" [7/18/58 - 10/7/83 ] (14 ptgBtt)) * 

r WIT IN THE MATTER OF TEE MARITAL 20 1 10339 

l ."Y ACT BY MARY A. FREEMAN" (10/21/92] 

I p^(D) 


2138 
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"SCHEDULE D DECLARATION AS TRUSTEE FOR 206 10340 

CAMPOBELLO PROPERTIES VENTURE WITHIN 
INDENTURE OF DEED, BY VIRTUE OF "CANADA 
EVIDENCE ACT" [10/21/92} (1 page(s)) 


"DEED IN ACCORDANCE WITH STANDARD FORMS OF 209 10341 

CONVEYANCES ACT" [10/21/92} (1 page (a)) 

/ 

"SCHEDULE A: PARCELS CONVEYED UNTO THE 210 10342 

GRANTOR BY LARRY E. KUCA, TRUSTEE" [undated] 

(3 page (s) ) 


"AFFIDAVIT IN THE MATTER OF THE MARITAL 
PROPERTY BY MARY FREEMAN RE: CAMPOBELLO" 

[10/2 1/92) (1 page (■) ) 

"SCHEDULE D BY MARY FREEMAN" [10/21/92] (3 
page (s)) 

"ASSIGNMENT OF INDENTURE BETWEEN MARY FREEMAN 
AND LANIS YARBROUGH" [6/30/93] (2 page (a)) 


"SCHEDULE D BY MARY FREEMAN AS TRUSTEE FOR 
CAMPOBELLO AND BY VIRTUE OF 'THE CANADA 
evidence ACT" [10/21/92] (1 page (a)) 

"CERTIFICATION BY NOTARY PUBLIC, STATE OF 
ARKANSAS" [10/21/92] (1 page (a)) 


"CERTIFICATION BY NOTARY PUBLIC, STATE OF 
KANSAS" [10/29/92] |1 page (a) ) 


•INDENTURE BETWEEN MARY FREEMAN AND LANZ6 
YARBROUGH" [10/21/92] , "SCHEDULE D" AND 
"CERTIFICATION BY NOTARY PUBLIC" [10/21/92] 
(4 page (a)) 


■INDENTURE 125657 RE TH RE W MARY FRISIAN AND 
MADISON OGARBNSY^fUNNUBNT TO CMFOBSLLO 
PROPERTIES FENTONS JUST AGREEMENT" 

[10/21/92] , "MULE D" AND "CHRTIPICATION 
BY NOTARY l« page(e>) 

•IN THE COURT W QUEEK'B BENCH OF NEW 

BRUNSWICK, CANADA • TRIAL DIVISION - N OTIC E 
DF ACTION Niq U EB OT MENT OF CLAIM ATTACHED, 


JOHN F. D* ARCANGELO Wu MARY FREEM AN, AS 
TRUSTEE FOR~CMSOBELLD PROPERTIES VENTURE" 
[7/31/92] (6 page (a)) 


"AVIS DB CREDIT - CANADIAN COAST GUARD BASE 
3N RE MARY FREEMAN C/O STEWART MCBLVEY 


211 

212 

213 

214 

215 

216 

217 

218 

219 

220 


10343 

10344 

10345 

10346 

10347 

10348 

10349 

10350 

10351 

10352 


2139 
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TH-le/Paae Count 


MADISON GUARANTY DOCUMENT INDEX 
Madison No. 


.LING SCALES TO CANCEL WATER LOT LEASE 
#113301, HEAD HARBOUR, CAMPOBBLLO , NEW 
BRUNSWICK" [11/15/93] (lpage(s)) 

•CANADIAN COAST GUARD LETTER RE: TERMINATION 
OF LEASE 113301, MARY FREEMAN HEAD HARBOUR, 
CAMPOBELLO, NEW BRUNSWICK" [11/2/93] (1 
page (s)) f 

Rose Lav Firm; [An Investigative Report.] 

<182 page (a)) 

^egal Division Report on the Retention of the 
Rose Lav Firm for the Madison Guaranty 
savings and Loam Conservatorship. (25 
■age (a) ) 

•NEW BRUNSWICK DEPT. OF TOURISM, RECREATION 
ND HERITAGE TOURIST ESTABLISHMENT LICENSE 
639 FOR CAMPOBELLO ISLAND CLUB LODGE* <1 
■age (a) ) 

CERTIFICATE OF REGISTRATION , LIQUOR LICENSE 
ND ROOMS AND MEALS" (6/15/85] <1 page (a)) 

jBRVXCB ESTABLISHMENT LICENSE 8201707 
>R ISLAND CLUB LODGE, CAMPOBBLLO ISLAND, 
’ERATOR LESLEY SAVAGE" (3/15/93 FOR PERIOD 
1/93 TO 3/31/94] (1 pege(a)) 


OOD SERVICE ESTABLISHMENT LICENSE 8201934 
R ISLAND CLUB LODGE, CAMPOBBLLO ISLAND, 
BRATOR LESLEY SAVAGE" (3/1/92 FOR PERIOD 
1/92 TO 3/31/93] (1 page (a)) 


Page: 19 
STAR Record 


CW BRUNSWICK DEPT. OP TOURISM, RECREATION 
) HERITAGE TOURIST ESTABLISBflDfT LICENSE 
\9 FOR f H P O MLL Q GO MR LODGE" 

KrxnaaB uoant^xcnsi 
room K^|W/u/ni lx MiW) m a . 

4FOBELLO COMWttS FROPlBTr ORDERS 

5CXATIOK DXSOQP?* {»/!/«] (1 MiW) •' 

■ • 

iss Bimv kn flour /» ugsr or thb 
rates or mbr brorsricr, as ununiiD by 

MINIS T ER OF T00RX8K • IBB LESSOR • AMD 
O' O DEVELOPMENT LTD - LESSEE* 

m M*w) 


XGDI 88 

229 

10359 

WISfrA 

a 



230 

10360 

Cal) - 


. ... 

HE 

231 

10361 


2190 
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Titie/Page Count 


" LETTER OF TESTIMONY BY NICHOLE P. DAVIS FOR 
SEC’Y OF STATE, BILL McCUEN, THAT ATTACHED IS 
A T.«L£ COPY OF THE ENTIRE FILE OF CAMPOBELLO 
REALTY CO." [4/28/92] (1 page (8)) 

•AkTTCLES OF INCORPORATION OF CAMPOBELLO 
REALTY CO. M [12/7/84] (3 page(s)) 

/ 

"LETTER OF TESTIMONY BY SABRINA THRBBT FOR 
SEC'Y OF STATE, BILL McCUEN, THAT ATTACHED IS 
A TRUE COPY OF THE ENTIRE FILE OF MADISON 
FINANCIAL CORP. " [2/5/92] (lpage(s)) 

"ARKANSAS APPLICATION FOR REGISTRATION OF 
FICTITIOUS NAME MADISON FINANCIAL CORP. T/A 
(AKA) MADISON REAL ESTATE" [?/??/86] (1 

page (8) ) 

"ARTICLES OF INCORPORATION OF MADISON 
FINANCIAL CORPORATION" (2/3/82] (4 page (a)) 

•ARKANSAS APPLICATION FOR REGISTRATION OF 
FICTITIOUS NAMB - MADISON FINANCIAL CORP. T/A 
(AKA) MADISON MARKETING [7/26/86] (1 page (a)) 

•NOTICE OF CHANGE OP REGISTERED OFFICE AND 
REGISTERED AGENT" [8/22/85] FILED [9/16/85] 

(2 page (a)) 

•ADVISEMENT BY ARKANSAS DBPT. OF FINANCE AND 
ADMINISTRATION THAT DELINQUENT FRANCHISE TAX 
HAS BBSN PAID* QUALIFIED 2/3/82 FILED 
[6/7/84] (1 page (a)) 


•STATE OF ARKANSAS CHANGE OF REGISTERED AGENT 
AND REGISTERED OFFICE OF MADISON FINANCIAL 
CORPORATION* £9/28/92] (2 page (a)) 

O b oNP &ATIOW OF MADZEON 
£2/3/82] (5 


•ARTI 
FINANCIAL 


■ MORTGAGE 
GUARANTY* 



(•>> 


KDCA AND MADISON*** 
pa (a)) 


•INDENTURE ERNEST LARRY B. KDCA AND MADI80N 
GUARANTY* 

•INDENTURE BRNEtN LARRY B. KUCA AND MADISON 
GUARANTY- [9/5/86] (12 page(a)) 


•INDENTURE BBTWBHN LARRY B. KUCA AND MADISON 
GUARANTY* [1/16/87] (22 page(a)) 


Madison No 
232 


233 

234 

235 

236 

237 

238 

239 

240 

241 

242 

243 

244 

245 
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10362 


10363 

10364 

10365 

10366 

10367 

10368 

10369 

10370 

10371 

10372 

10373 

10374 

10375 


2191 
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*iw£NTURE BETWEEN LARRY E. KUCA AND MADISON 246 10376 

GUARANTY" [4/6/87] <15page(a)) 

•INDENTURE BETWEEN LARRY E. KUCA AND MADISON 247 10377 

GUARANTY. LOTS COLLATERAL OP FEROLIE, 

GILMORE, GARLAND, ETAL..." [8/11/08] (9 

page (a)) 

'INDENTURE BETWEEN LARRY E. KUCA AND MADISON 248 10378 

GUARANTY. LOTS COLLATERAL OP DORSEY, WHEELER, 

-1UTLEDGE, ETAL... #110102" [8/11/08] (9 
age (a) ) 

"INDENTURE BETWEEN MARY FREEMAN AND MADISON 249 10379 

UARANTY- [5/25/89] (4 page (a)) 

•INDENTURE BETWEEN MARY FREEMAN AND MADISON 250 10380 

UARANTY" [5/15/89] (5 page (a)) 

"INDENTURE BETWEEN MARY FREEMAN AND MADISON 251 10381 

■'UARANTY" [10/2/90] (3 page(a)) 

-FORM A15.1 COLLATERAL MORTGAGE BETWEEN 252 10382 

3UF— T AM MATTHEWS AND MARY FREEMAN" "WITH 

LBS A, B 6 C AND AFFIDAVITS" [7/12/89] 

^age(a)) 

FORM A13 DEED UNDER THE STANDARD FORMS OF 253 10383 

3NVBYANCE ACT AMONGST THREE PARTIES: LARRY 
S. KUCA, HENRY P. LOMBARDBLLI, CAMPOBBLLO 
SLAND CLUB, INC." "WITH SCHEDULES A, C, B 6 
, STATUTORY DECLARATION AND AFFIDAVIT BY 
iARRY KUCA A NOTARY PUBLIC" [4/4/86] (14 
age (a)) 

10384 


10385 


10386 


\15.1 COLLATERAL MORTGAGE BETWEEN HENRY 257 10387 

JARDELLI AND LARRY R. KUCA UNDER 
ANDARD FORME OF CON V EYANC E ACT FOR 

2192 


JBRTIFICKFXOK ST MOTMtY POBUC, BkDKSN M. 254 

ANXBLS* (5/29/5(1 (1 MtW) 

a— '<*.■**. .ui-s-j 
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'ID AFFIDAVITS* 15/29/55] (7 pm(ll) 
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MADISON GUARANTY DOCUMENT INDEX Page: 22 

Title/Paqe Cou nt Madison No. STAR Reco: 

$15,250.00 PLUS 12% INTEREST AS EVIDENCED BY 
8/27/85 PROMISSORY NOTE, SCHEDULES A, B, C 
AND AFFIDAVITS" [5/29/86] REGISTERED BY 
COUNTY OF CHARLOTTE AS #101379 IN BOOK #323 
["/1S/86J (8 page (s) ) 


"AGREEMENT OF COVENANT TO ASSUME MORTGAGE 256 10388 

BETWEEN FREDERICK B. SHBBHY AND MADISON 
GUARANTY" [6/6/90] (2 page (fl 1) 

"NOTARY PUBLIC'S AFFIDAVIT OF AUTHENTICITY OP 259 10389 

6/6/90 AGREEMENT" REGISTERED BY COUNTY OF 
CHARLOTTE, #116078, BOOK 435 [6/25/90] (1 

page (8) ) 

"FORM A15.1 COLLATERAL MORTGAGE UNDER 260 10390 

STANDARD FORMS OF CONVEYANCE ACT B/N 
CATHERINE M. SHBBHY AND LARRY B. KUCA FOR 
PROMISSORY NOTE OF 6/14/86, SCHEDULES A, B, 

C, AFFIDAVIT AND REGISTRATION" [10/20/86] (7 
page (s)) 


"FORM A13 DBED FOR LARRY B. KUCA, CATHERINE 261 10391 

3HEEHY k CAMPOBBLLO ISLAND CLUB, INC., 

SCHEDULES A,B,C,D (RECITALS), B, AFFIDAVIT, 

STATUTORY DECLARATION, OATH JF LARRY KUCA, 

\ND NOTARY PUBLIC CERTIFICATION" [10/14/86] 

(16 page (8)) 

"FORM A15.1 COLLATERAL MORTGAGE UNDER 262 10392 

STANDARD FORMS OF CONVEYANCE ACT B/N DONALD 

BOBBINS AND LARRY E. KUCA FOR PROMISSORY NOTE 

yp 7/26/86, SC H E DUL ES A, B, C, AFFIDAVIT AND 

18GIS7RATI0H • [11/12/86] (7 pege(a)) 


•FORM A13 
IOBBIKS A 
SCHEDULE* 
STATUTORY 
lND ROTARY 
lie page (a) 


INSPECTION REPORT OR 
30. - APPEARANCE OF 

iUSDVBSS ' " 

INSPECTION FORM 
11/5/91] (7 page (a) ) 


LARRY B. KUCA, DONALD 
ISLAND CLUB, INC., 

B, AFFIDAVIT, 

tGATTOR" 110/14/86] 

ff.n . 



AS A 

CHECKLIST 
BY 8ARAB 


263 


304 


10393 


10394 


CISRRA, INC. TECHNICAL REPORT OP 265 10395 

NVIR08MBNTAL AUDIT PREPARED FOR RTC, TULSA, 

K IN ANTICIPATION OF LITIGATION WITH LETTER 

! 


2193 


9021 


MADISON GUARANTY DOCUMENT INDEX ^ 

** * e/Page Count Madison No. 

hiw RECOMMENDATIONS TO ED STOUT, RTC LEGAL" 

(8/91] (59 page(s) ) 


Page: 23 
STAR Record 


"APPRAISAL REPORT: CASTLE SEWER AND WATER 266 10396 

CORPORATION, MADISON GUARANTY ASSET NO. 3358 
PREPARED BY PYRON k ASSOCIATES FOR FINANCIAL 
CONSERVATORS, ^NC. ■ (2/3/92] (73 paged)) 

"ADDENDUM LETTER TO APPRAISAL REPORT BY PYRON 267 10397 

k ASSOCIATES" (2/12/92] (1 paged)) 

•LETTER OF ENGAGEMENT/AGREEMENT TO PREPARE 268 10398 

APPRAISAL REPORT B/N PYRON 6 ASSOCIATES AND 
FINANCIAL CONSERVATORS, INC." (10/27/91] 

1/4/92] (5 paged)) 

•UNIFORM APPRAISAL INSTRUCTIONS TO APPRAISER 269 10399 

OR RTC REAL ESTATE PROPERTIES" (undated] (3 
_aged)) 

■PHOTOGRAPHS OF CASTLE WATER AND SEWER 270 10400 

ORPORATION AND SURROUNDINGS" (undated] (10 
paged)) 

AND ASSOCIATES - MICHAEL T. PYRON - 271 10401 

.Kw .JSIONAL QUALIFICATIONS, LICENSING AND 
:ERTIFICATION" (12/24/91] (7 paged)) 

VICINITY MAP” (undated] (4 paged)) 272 10402 

EXHIBIT 'A* DESCRIPTIONS PERTAINING TO 273 10403 

iOTOGRAPHS AND MAPS OF TRACTS AND EASEMENTS" 

(2/6/86] (S paged)) 


PROGRESS REPORT FOR GAO RE: IMPROVEMENTS A 
•IOGRBSS SCHEDULE BY CASTLE WATER AMD 
OMPANY (10/30/91 A 10/29/91] (2 paged)) 


274 


t i> 

27S 

. : 


10404 


10405 


A WATER CO.' TO r* 

RJCANSA8 SOT. CT -JOALDTTON CONTROL A ECOLOGY 
NPDE8 PEnfZTJ|Nt0O4O266, PR00RE8S REPORT . • 

ID SCHEDULj^^yi^Sl] fl paged) ) r 

BETTER PR APYAWEd DEPT OF POLLDTCOW ‘ «Pt»S~ TT 10406 

•NTROL A ECOLOGY CD CASTLE WATER A SEWER RE: 

.OLATIORS OF AK.^EATER A AIR POLLUTION ACT* 

(2/15/91) a ‘Waged))' 


s e* 


BTTKR PR AREAH8AS DIPT. OP POLLOTIOH 377 10407 

V 6 ECOLOGY TO CRSTU MATER & SSMBR RE: 

o. .ohs op arx. mam « air pollotich act* 

[5/7/91] (1M«{.)) 


2194 
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Title/Page Count 


-LETTER FR ARKANSAS DEPT. OF POLLUTION 
CONTROL & ECOLOGY TO CASTLE WATER & SEWER RE: 
VIOLATIONS OF ARK. WATER & AIR POLLUTION ACT 
& CONDITIONS OF PERMIT NO. AR0040266" 
(10/1/85] (1 page (a)) 

-ARKANSAS DEPT. OF HEALTH PUBLIC WATER 
SANITARY SURVEY OF CASTLE WATER SYSTEM" 
[6/1/90] (7 page(s)) 

"ARKANSAS DEPT. OF HEALTH LETTER TO RANDALL 
RUDOLPH. SUPERINTENDENT , CASTLE SEWER Sc WATER 
CO. RE: SANITARY SURVEY INSPECTION" 

C6/1/90J (2 page (a) ) 


"DEFINITIONS FOR CHARGE CODES" 
page (s) ) 

"MASTER CUSTOMER LIST OF CASTLE WATER” 
[1/21/92] (15 page(e)) 


[undated] (12 


"CIERRA, INC. LTR. TO ED STOUT, RTC LEGAL, 

TULSA, OK RE: RBCOmBNDATIONS OF TRANSFORMER 
REPLACEMENT, ADVANCED TREATMENT AND SECURITY 
FENCES WITH RESPECT TO CONTRACT 
#0731-91-0308-001" [8/19/91] (1 page (a) ) 

•MAPS OF LITTLE ROCK SOUTH- INDUSTRIAL PARK, 
INDUSTRIAL DEVELOPMENT CO.” [undated] (10 
page (•) ) 

"US DISTRICT COURT FOR THE EASTERN DISTRICT 
OF ARXANSAS, WESTERN DIVISION (NO. 

LR-C-89-216) : RTC, SUCCESSOR TO MADISON 
GUARANTY AMD MADISON FINANCIAL, PLAINTIFF VS. 
FROST Sc CO., DEFENDANTS - NOTION TO 
DISCOVERY OR, ZM THE ALTERNATIVE, TO 
TBSTIICTff^.^^lliyi l/fl l 'MU, 

"US DISTRICT ^jjNTJOR TH E EASTERN DISTRICT . * 

LR-C-«t-»«)^^HnM0OR TO MADISON ^ 

REQ UEST E D (undated] (8 - * 

"SETH WARD LITIGATION. AH) PROOFS OF CLAIM - 
PART I OF IV PARTS" TITLE PAGE (1 page(e)) 


•US DISTRICT 
OF ARXANSAS, 


FOR THE EASTERN DISTRICT 
DIVISION: REPLY BRIEF IN 


NT INDEX 
Madison No. 

Page 
STAR Re f 

278 

10408 

279 

10409 

280 

10410 

281 

10411 

282 

10412 

283 

10413 

284 

10414 

285 

10415 

RAC 

1041C 



287 

10417 

288 

10418 
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Tinle/Page Count 

Madison No. 

STAR 

. ORT OF APPELLEE WARD'S MOTION TO DISMISS: 

SETH WARD V. RTC AS CONSERVATOR FOR MADISON 
GUARANTY AND MADISON FINANCIAL CORP. CIVIL 
NO. LR-C-89-807" [2/25/91] (11 page(a)) 



■RESPONSE TO MOTION TO DISMISS, SETH WARD V. 
RTC AS CONSERVATOR FOR MADISON GUARANTY AND 
MADISON FINANCIAL* [2/19/91] (2 page(a)) 

289 

10419 

■AFFIDAVIT OF DAVID M. SWISS, MANAGING 
ATTORNEY FOR KANSAS CITY CONSOLIDATED OFFICE 
ON BEHALF OF RTC IN THE MATTER OF SETH WARD 
V. RTC AS CONSERVATOR. . T2/19/91] (3 
page (a)) 

290 

10420 

■BRIEF IN SUPPORT OF RESPONSE TO MOTION TO 
DISMISS, SETH WARD VS. RTC AS CONSERVATOR” 
(2/19/91] (16 page (a)) 

291 

10421 

'MOTION TO DISMISS BY WARD AS ACTION WITH 
PREJUDICE PURSUANT TO RULE 41(b) OF FEDERAL 
'.ULES OF CIVIL PROCEDURE, SETH WARD V. RTC AS 
CONSERVATOR FOR MADISON GUARANTY AND MADISON 
FINANCIAL* [2/5/91] (3 page (a)) 

292 

10422 

>NSE TO MOTION TO TERMINATE 
ADMINISTRATIVE STAY, SETH WARD V. RTC AS 
CONSERVATOR FOR MADISON GUARANTY AND MADISON 
INANCIAL CORP. a [2/5/91] (6page(a)> 

293 

10423 


2196 


'MEMORANDUM OF LAW IN SUPPORT OF MOTION TO 
ISMISS, SETH WARD V. RTC AS CONSERVATOR FOR 
ADISON GUARANTY AND MADISON FINANCIAL CORP.* 
2/5/911 (IS W(D) 


MOTION TO TERMINATE ADNXNXSTRATXVB STAY, 
BTH HARD V.'NTC AS 0ON8EEVATOR FOR MADI80N 


10425 


UARANTY Mlmm AO 
i/25/911 

ttTZOM rm UK 

STH KUO V.'W 

mxjmr jam 

1/11/90] (5 BKg 


EXHIBIT Ai 


saju© Mono* to btrid, ■ -* 2 »t »■ 10426 

l^bUHKIOK m MDXMB 
g ^aW WIBL COM*.* $•*-: *Vr 

to TKX Mowmu JODGB ■ 197 10427 


tAsotm, a punier JtMm u: sbih bud v. 

•C AS CO H81 UMOA B BSWCI NOTION TO 
IFOBCS STAY OP VBOCBBDZMSS PROM EMIT LIGHT 
- 'LF OP BTC* (10/30/89] (2 page(K)) 
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Title/ Page Count 


MADISON GUARANTY DOCUMENT INDEX 


Page- 26 


Madiaon No. STAR Re 


"EXHIBIT B: TRANSCRIPT OF HEARING BEFORE THE 298 10428 

HONORABLE STEPHEN M. REASONER. . . , SETH WARD V. 

RTC AS CONSERVATOR FOR MADISON GUARANTY & 

MADISON FINANCIAL" EUGENIE M. POWER, OFFICIAL 
COURT REPORTER, (11/21/8*] FILED (10/31/89] 

(57 page (a)) 

"EXHIBIT C; AFFIDAVIT OF THOMAS RAY IN RE: 299 10429 

SETH WARD V. RTC AS CONSERVATOR FOR MADISON 
GUARANTY $* MADISON FINANCIAL" [1/11/90] O 
page (a) ) 

"MEMORANDUM OF LAW IN SUPPORT OF MOTION FOR 300 10430 

SANCTIONS AND MOTION TO STRIKE SETH WARD V. 

RTC AS CONSERVATOR FOR MADISON GUARANTY 6 
MADISON FINANCIAL" [1/11/90] (20 page(s)) 


"RESPONSE TO MOTION FOR SANCTIONS BY HARRY A. 301 10431 

LIGHT, SETH WARD V. RTC AS CONSERVATOR FOR 
MADISON GUARANTY 6 MADISON FINANCIAL" 

[1/20/90] (16 page(a) ) 

■AFFIDAVIT OF GEORGE PIKE, JR. IN RE: SETH 302 10432 

WARD V. RTC AS CONSERVATOR FOR MADISON 
GUARANTY 6 MADISON FINANCIAL" [1/22/90] (2 
page (a)) 


"EXHIBIT B: AFFIDAVIT OF DENNIS S. KLEIN IN 303 10433 

RE: SETH WARD V. RTC AS CONSERVATOR FOR 
MADISON GUARANTY 6 MADISON FINANCIAL" 

[1/19/90] (2 page ( 8 )) 


■AFFIDAVIT OF BARRY A. LIGHT IN RE: SETH HARD 304 10434 

V. RTC AS CONSERVATOR FOR MADISON GUARANTY A 
MADISON FINANCIAL" (1/23/90] (3 pege(s)) 


•LETTER FROM DENNIS B. KLEIN, ESQ. V ON BEHALF 305 10435 

OF RTC AS CON SERVA TO R FOR MADISON GUARANTY A 

MADISON tXMUICXMLW. SETH WARD, TO THOMAS RAY 

TO THOMAS RAY. AT TO RN EY FOR 8ETH WARD CITING 

VIOLATION OF SSOtfl* AGREEMENT AMD 28 U.fl.C. 

1446900, BOLE «mAL BULBS OF CIVIL 
PROCEDURE, MDBS ETAY BY JUDGE REASONER" 

[10/28/89] (3 wm •(■)) 

"APPELLEE'S MOTION TO SUBSTITUTE COUNSEL, 306 10436 

FDIC AS CONBBVATOR FOR MADI80N GUARANTY A 
MADISON FINANCIAL V. SETH WARD" [5/1/09] (3 
page (8)) 

•BRIEF IN SUPPORT OF RESPONSE TO MOTION FOR 307 10437 

SANCTIONS, SETH WARD V. RTC AS CONSERVATOR 


2197 
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MADISON GUARANTY DOCUMENT INDEX 


•<r''/Paqe Count 

Madison No. 

STAR 

'UK .iADISON GUARANTY AND MADISON FINANCIAL" 
1/30/90] <22 page (s) ) 




"RESPONSE TO MOTION TO STRIKE, SETH WARD VS. 
.TC AS CONSERVATOR FOR MADISON GUARANTY k 
t-lADISON FINANCIAL" (1/30/90] (3 page (a)) 

308 


10438 

APPELLEE'S REPLY TO RESPONDENT'S RESPONSB TO 
IOTION FOR SANCTIONS, SETH WARD VS. RTC AS 
CONSERVATOR FOR MADISON GUARANTY k MADISON 
FINANCIAL" [2/2/90] (10 page(a)) 

309 


10439 

-US COURT OF APPEALS: SETH WARD V. RTC AS 
CONSERVATOR FOR MADISON GUARANTY k MADISON 
INANCIAL BRIEF FOR APPELLANT, NO. CA 
.9 - 1980EA" [11/30/89] (€1 page (a)) 

310 


10440 

US COURT OF APPEALS: SETH WARD V. RTC AS 
ONSERVATOR FOR MADISON GUARANTY k MADISON 
'INANCIAL ADDENDUM FOR APPELLANT, NO. CA 
9-1980EA" [4/28/89] (2 page (a)) 

311 


10441 

US COURT OF APPEALS: SETH WARD V. RTC AS 
ONS^PVATOR FOR MADISON GUARANTY k MADISON 

!AL ORDER, NO. CA 89-1980BA" [4/28/89] 

1 * _,e(a) ) 

312 


10442 

TRANSCRIPT OF PROCEEDINGS BEFORE THE HON. 
TEVEN REAS ONER, SETH WARD VS. FDIC" 
4/28/89] (20 page (a)) 

313 


10443 

COURT REPORTER, PEGGB J. MERKEL'S 
ERTZFICATB FOR TRANSCRIPT OF PROCBRDXN38 a 
5/12/89] (1 page (a)) 

314 


10444 

ORDER REINFORCING THE (SLANTING OF THB MOTION 
0 REMAND; DENYING THE DEFENDANT, FDIC'S (AS 
ONSERVATOR GBR MADISON GUARANTY) REQUEST TO 
FAY REMUS) JM Us RUN NASD, PLAINTIFF, V*. 
OIC, CONSERVATOR PRR MADISON GUARANTY* 
3/22/89] (2 NRfyflV 

315 


10445 

38 COURT OF llEtl VOftfn E10HTM CIRCUIT: 

rra mrrs v. wrcvs amnamam, won krdisow 

JARAMTY OK MIBl/RD. CR M-11I0U: 

’PEND IX FOR UftUjart (RTC. . . ) * [3/10/It] 

144 paged)) ^ s»: 1 • « - 

9X6 . 

t £ ; 

10446 

JS COURT OF APPEALS FOR US EIGHTH CIRCUIT: 
r \RD V. RTC AS CONSERVATOR FOR MADISON 

**Y ON APPEAL, NO. CA 89-1980BA: REPLY 

317 


10447 


Page: 27 
Record 


2'I98 
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MADISON GUARANTY DOCUMENT INDEX 


Page: 28 


Tit le/ Page Count Madison No. STAR Recc 

BRIEF OF APPELLANT 'RTC. . . ) • (undated) (20 
page (s)) 

-US DISTRICT COURT: VERIFICATION OF 318 10448 

ADDITIONAL DOCUMENTS TO BE INCLUDED IN RECORD 
(BY APPELLEE WARD, VIA COUNSEL, SHULTS, RAY & 

KURRUS) IN RE: SETH WARD V. RTC AS RECEIVER 
FOR MADISON GUARANTY AND MADISON FINANCIAL 
[8/2/91] (2 page (s) ) 

-ARKANSAS COURT OF APPEALS, RTC, AS 319 10449 

CONSERVATOR FOR MADISON GUARANTY AND MADISON 
FINANCIAL, MOTION FOR RELEASE OF RECORD FILED 
BY APPELLANT, RTC- (9/25/89) (3 page(a)) 


-EXHIBIT A: NOTICE OF REMOVAL OF SETH HARD V. 320 10450 

RTC AS CONSERVATOR. . . TO US DISTRICT COURT 

FOR THE EASTERN DISTRICT OF ARKANSAS, WESTERN 

DIVISION FROM CIRCUIT COURT OF PULASKI 

COUNTY, ARK, 2ND DIV (CASE NO. 87-7580) & 

ARKANSAS COURT OF APPEALS (CASE NO. CA 
89*1240" (9/29/89) (4 page(s)) 

"EXHIBIT B: IN THE ARKANSAS COURT OF APPEALS, 321 10451 

RTC, AS CONSERVATOR FOR MADISON GUARANTY 
SAVINGS AND LOAN, APPELLANT V. SETH WARD, 

APPELLEE: RESPONSE IN OPPOSITION TO MOTION 
FOR RELEASE OF RECORD” [10/3/89] (6 
page (a)) 


• (EXHIBIT A) IN US DISTRICT COURT, EASTERN 322 

DISTRICT OF ARKANSAS, WE S T ERN DIV: SETH WARD, 
PLAINTIFF V. FDZC, CONSERVATOR FOR MADISON 
GUARANTY, DEFENDANT: ORDER GRANTING THE 
PLAINTIFF *8 MOTION TO EBCAHD* (4/28/89) (1 
page's)) 

■ (EXHIBITS) QBJftXSTRZCT COURT, EA STERN 223 

OIS TRIC T^QN ^ tfANM,^M8T1M^ D^ RBEHJMD, 

Sra£^®s^^S|^^SS^S^iSn:oN to 

IBMAHD" (S/l^lptl H|iM9 J* - 

• (EXHIBIT C) JM A&AHBAS COURT OF APPEALS, 324 

10. CA 89*124f<fefCA8 C ON SER VATO R FOR MADISON 
2UARANTY AND NNBxSDN PXNBNCIAL, APPELLANT T. 

SETH WARD, APPELLEE: MOTION TO DZSNZ88 APPEAL 
)R AFFIRM JUDGMENT BY APPELLEE- (10/3/89) 

(5 page(s)) 


10452 


10453 


10454 


2199 
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MADISON GUARANTY DOCUMENT INDEX 


Ti-^e/Paae Count 


» -HIBIT D) IN ARKANSAS COURT OF APPEALS, 

NO. CA 89-124: RTC AS CONSERVATOR FOR MADISON 
GUARANTY AND MADISON FINANCIAL, APPELLANT V. 
SETH WARD, APPELLEE: RESPONSE TO MOTION TO 
DISMISS APPEAL OR AFFIRM JUDGMENT AND 
MEMORANDUM OF AUTHORITIES IN SUPPORT THEREOF 
- FILED BY APPELLANT, RTC. . .APPELLEE" 
[10/13/89] (6 page (a)) 


Madison No 


STAR Record 


•EXHIBIT A: WESTLAW FOUND DOCUMENT: "TRILAND 
HOLDINGS & CO. , PLAINTIFF/ APPELLANT V. 

> UNBELT SERVICB CORP. , BT AL, FSLIC AS 
.IECEIVER FOR SUNBELT SAVINGS ASSOC. OF TEXAS, 
DEFENDANTS /APPELLEES; TRILAND INVESTMENT 
IROUP, PLAINTIFF-APPELLANT V. FSLIC AS 
ECEIVER FOR SUNBELT SAVINGS, 

DEFENDANT - APPELLEE ; BRAZOS PARK, INC. BT AL, 
'LAINTIFFS -APPELLANTS, V. FSLIC, RECEIVER OF 
AXNLAND SAVINGS ASSOCIATION, DEPENDANT - 
iPPELLEE ; AMISTAD CONSTRUCTION CO., 

'LAINTZFF- APPELLEE V. FSLIC, AS RECEIVER FOR 
FINLAND SAVINGS ASSOC., DEFENDANT -APPELLEE - 
DNSOLIDATED APPEALS" [7/22/89] (5 pam(l)) 


1 CHANCERY MANDATE, RTC AS CONSERVATOR 
JISON GUARANTY, APPELLANT V. SETH WARD, 
PPELLEE, FROM PULASKI CIRCUIT COURT, SECOND 
TVISION - APPELLANTS' MOTION FOR RELEASE OF 
ICORD DENIED; APPELLEE'S MOTION TO DISMISS 
PPEAL OF AFFIRM JUDGMENT IS GRANTED." 
10/25/89] (2 page (a)) 


aRKANSAS COURT OF APPEALS: RTC AS 
)NSERVATOR FOR MADISON GUARANTY AND MADISON 
NANCIAL, APPELLANT V. SETH WARD, APPELLEE t 
PBLLANT8' NOTION TO RELEASE RECORD DENIED; 
'PEAL DISMISSED" [10/25/89] (1 page (a)) 


XHIBIT 9i^RY 
CALL OF MANDAT 
TION FOR B ROOM 
tfSERRATOR 'V-jM 
PEALS" (li/£ 

V - HP 1 

CHIBIT Os AM 
POSITION V04f 
ZALL OF MANDAT 
TION FOR BROOM 


femON, RTC AS . 
mm X H ARKANSAS COURT OP 

>1 is ppiiii 

v 

EE'S R E SP ON SE IN 
» FOR REHEAR TNG AND FOR 
L, .XV THE ALTERNATIVE, 
(RATION, RTC AS 


ISBRVATOR V SETH WARD Of ARKANSAS COURT OF 
•F' " [11/17/89] (10 pago(o)) 


329 


2200 
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MADISON GUARANTY DOCUMENT INDEX Page: 30 

Ti tle/Page Count Madison No. STAR Recor 

-LETTER FROM LESLIE W. STEEN, CLERK OF THE 331 10461 

SUPREME COURT OF ARKANSAS COURT OF APPEALS, 

TO HARRY A. LIGHT & HOPKINS, SUTTER, HAMEL & 

PAK< RE: CABS -124, RTC AS CONSERVATOR FOR 
MADISON GUARANTY ET AL V SETH WARD" 

[1 “ '29/89J (1 page (s) ) 

-MOTION TO SUBSTITUTE PARTY, SETH WARD V. RTC 332 10462 

AS CONSERVATOR FOR MADISON GUARANTY ET AL V. 

SETH WARD" 17/8/91] (3 paged) ) 


-OFFICE OF THRIFT SUPERVISION: REPLACEMENT OF 333 10463 

\ CONSERVATOR WITH A RECEIVER, MADISON 
GUARANTY - ISSUED UNDER DELEGATED AUTHORITY" 

[10/30/90] (1 page (s) ) 

•JUDGMENT IN FAVOR OF SETH WARD VS. RTC, AS 334 10464 

lONSERVATOR FOR MADISON GUARANTY ET AL V. 

5ETH WARD- [7/31/91] (01 paged)) 


•TRANSCRIPT OF HEARING BEFORE THE HONORABLE 335 10465 

STEPHEN M. REASONER, CASE NO. LR-C-89-807, 

SETH WARD, PLAINTIFF V. RTC, AS CONSERVATOR 
'OR MADISON GUARANTY ET AL" [8/11/91] (19 

»age (s) ) 


•BRIEF FOR THE RESPONDENTS IN OPPOSITION, 
JUPREME COURT OF THE US, SETH WARD, 
PETITIONER V. RTC AS RECEIVER FOR MADISON 
JUARANTY ET AL (NO 92-935)" [OCT. TERM 
.992] (10 page(s)) 


336 


10466 


•PETITION FOR A WRIT OF CERTIORARI TO THE US 337 
X5URT OF APPEALS FOR THE EIGHTH CIRCUIT, SETH 
CARD, PETITIONER, V. RTC AS RECEIVER FOR 
IADISON GUARANTY ST AL (SO. 92-935) ■ [OCT. 

TERM 1992] (35 page(s)) 

STIPULATION CT jflriTtAL WITH FRSJUDICS 338 

lGAINST ALL OASM) COUNTERCLAIMS AGAINST 
ACH OTHER FI»L DISMISSAL OF THE 

iCTION, SETH AS RECEIVER FOS 

IADISON CTOARjtf!TW*^1lD. 92-935) • 

4/30/93] (02 PO0»(W)) '-*/ 

SETTLEMENT NSflMWI AND RELEASE, SETH WARD 339 
RTC AS RBCfcXVSR FOS MADISON GUARANTY ST AL 
NO. 92-935) ■ {4/30/93] (09 paged)) 


10467 


10468 


••><5 

r 


10469 


US COURT OF APPEALS EIGHTH CIRCUIT CALENDAR 340 10470 

fOTICB TO COUNSEL AND JUDGES, DIVISION 
,11, III" [5/93] (09 page (a)) 


2201 


9029 


MADISON GUARANTY DOCUMENT INDEX 


Page: 31 


~ ^/Page Count Madison No. STAR Record 

"REPLY TO OPPOSITION TO PLAINTIFF'S MOTION TO 341 10471 

STAY DEFENDANTS' MOTION FOR SUMMARY JUDGMENT, 

ETC., SETH WARD V. RTC AS CONSERVATOR FOR 
MADISON GUARANTY ET AL (CIVIL NO. 

LR-C- 89 - 807) " [2/4/93] (07page(s)) 


"OPPOSITION TO. PLAINTIFF’S MOTION TO STAY 342 10472 

CONSIDERATION OF RTC'S MOTION FOR SUMMARY 
JUDGMENT, ETC., SETH WARD, PLAINTIFF, V. RTC 
AS RECEIVER FOR MADISON GUARANTY AND MADISON 
FINANCIAL" [1/22/93] (07 page(s)) 


"BRIEF IN SUPPORT OF MOTION FOR SUMMARY 343 10473 

JUDGMENT OR, IN THE ALTERNATIVE, RENEWED 
MOTION FOR RELIEF FROM JUDGMENT AND MOTION 
FOR REINSTATEMENT OF ESCROW FUNDS" [12/15/92] 

(18 page(fl) ) 

•AFFIDAVIT BY LANIS YARBROUGH EN RE SETH WARD 344 10474 

V. RTC AS RECEIVER FOR MADISON GUARANTY AND 
‘1ADISON FINANCIAL (IN STATE OF KANSAS, COUNTY 
>F JOHNSON)" [12/10/92] (02page(s)) 


•> r DAVIT BY CARLBBN RYAN EN RE SBTH WARD V. 345 10475 

, RECEIVER FOR MADISON GUARANTY AND 
«4ADa*ON FINANCIAL (IN STATE OF MISSOURI, 

COUNTY OF JACKSON)* [12/10/92] (02 page(s)) 


MADISON GUARANTY SAL ASSOC. BOARD OF 346 10476 

DIRECTORS MTG MINUTES* [9/17/87] (04 page(s)) 


REPLY TO RESPONSE TO PETITION FOR STAY OF 347 10477 

MANDATE, SETH WARD V. RTC, AS RECEIVER FOR 
4ADISON GUARANTY k MADISON FINANCIAL IN THR 
S COURT OF APPEALS, EIGHTH DISTRICT, MO. CA 
'1-3015 BALE* (S/17/82) (OS pwge(s)) 

J M \ • * 


9BTCTZ0M NOR STAX Of MANDATE, Y^j^rRM 5' Vi. 10478 



# V. *TC, A I 

financial,* ufof- .**,.*, 

- ’COU R T OF APPEALS, 

015 BAZA"c4 


RESPONSE 
BTH WARD, 

IADISON 
PPBLLANTS, 

IGHTH D 

9 /9/,a -- ***: * r.jjBsrqep 

PETITION PON STAX p* MANDATS, SETS WARD, WAS! 141 
LAINTIFF- APPELLEE, V. RTC, AS RBCBIVBR PON V 
AD 1 8 ON GUARANTY A HAD ISON FINANCIAL, ‘ 7 . *. 

BPHNDANTS- APPELLANTS, -“IN THE US COURT OP 
EIGHTH DI8TRICT, MO. CA 91-3015 
f (9/8/92) (03 sngs(s)) ‘ ~ 


V'fl*' 


V . 




*t?|. w 'JILT 




* 10479 
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"VERIFIED BILL OF COSTS INCURRED BY RTC AS 
PER HARRY LIGHT EN RE: SETH WARD. 

PLAINTIFF * APPELLEE , V. RTC, AS RECEIVER POR 
MADISON GUARANTY & MADISON FINANCIAL, 
DEFENDANTS -APPELLANTS, IN THE US COURT OF 
APPEALS, EIGHTH DISTRICT, NO CA 91-3015 
EALR" f 8/12/92] (03 page (a)) 

/ 

"US COURT Of APPEALS. EIGHTH DISTRICT, NO. CA 
91 3015 EALR, ORDER DENYING PETITION POR 
REHEARING AND SUGGESTION FOR REHEARING EN 
BANC EN RE: SETH WARD, APPELLEE, V. RTC. AS 
RECEIVER FOR MADISON GUARANTY i MADISON 
FINANCIAL, APPELLANT" [9/3/92] (01 page(a)) 

"PETITION FOR REHEARING WITH SUGGESTION FOR 
REHEARING EN BANC: SETH WARD, 

PLAINTIFF- APPELLEE, V. RTC, AS RECEIVER FOR 
MADISON GUARANTY fc MADISON FINANCIAL, 
DEFENDANTS -APPELLANTS, IN THE US COURT OF 
APPEALS, EIGHTH DISTRICT, NO. CA 91-3015 
EALR" [8/10/92] (19 page(s)) 

"APPEAL FROM THE US DISTRICT COURT FOR THE 
EASTERN DISTRICT OF ARKANSAS IN THE US COURT 
OF APPEALS FOR EIGHTH, REVERSE AND REMAND BY 
APPELLANTS BN RE: SETH WARD, APPELLEE V. RTC 
AS RECEIVER FOR MADISON GUARANTY 6 MADISON 
FINANCIAL, DEFENDANTS- APPELLANTS, NO. 
91-3015EA. SUBMITTED [5/12/92] FILED 
T7/20/92] (05 page(a) ) 


Madison No 


STAR Rect 


-SETH WARD: LITIGATION AMD PROOFS OF CLAIM, 
PART II OF XV PARTS" (COVER PAGE) [undated] 
COX pageUM 


"MEMORANDUM Df SUPPORT OP THE F SLIC’8 MOTION 
FOR RSC0N8XBSATX0V OR, ALTERNATIVELY, TO 
STAY PWBMElJpr THIS ACTION FOBBING APPEAL, 
SETH MAID HB^ HDZC,lflDMBERVA!XOR FOR MADISON 
GUARANTY, AD u £rffi|&-*aO" [undatod] (IB 


-FEDERAL BOI^LoEnum »6AiD APPOIN TM E NT Ol 
CONSERVATOR POR MRDI80M OUARAHTT ISSUED UHDI 
DESIGNATED AU TH OR ITY, NO. S9-4S3P W/ 
ATTACHMENT" (tt pag«(8)) 

•FEDERAL HONE LOAN BANK BOARD AUTHORISATION 
CO RECEIVE PAYMENTS AND HONOR WHHDRANALB, 
fADISON GUARANTY, Z88UED UNDER DELEGATED 


104SC 
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JTHORITY , NO. 89-484P" [2/28/89) (01 

„ ige (s) ) 


'FEDERAL HOME LOAN BANK BOARD AUTHORIZATION 358 

0 INDEMNIFY SPECIAL REPRESENTATIVES OF 

rONSERVATOR , MADISON GUARANTY, NO. 89-485p" 
r 2/28/89] (01 p^ge(fl) ) 

FEDERAL HOME LOAN BANK BOARD APPOINTMENT OF 359 
-ONS ERVATOR FOR MADISON GUARANTY ISSUED UNDER 
2SIGNATED AUTHORITY, NO. 89-486P" 

2/28/89] (02 page (a) ) 

FEDERAL HOME LOAN BANK BOARD IMPLEMENTATION 360 
{SOLUTION , MADISON GUARANTY ISSUED UNDER 
•ESIGNATED AUTHORITY, NO. 89-487p« 

2/28/89] (02 page (a) ) 

.MANAGEMENT AGREEMENT AMONG THE FEDERAL HOME 361 
OAN BANK BOARD, FSLIC AND FDIC" [2/7/89] (33 
tge(al) 

MOTION FOR RECONSIDERATION OR, 362 

\TIVELY, TO STAY REMAND OF THIS ACTION 

1 j APPEAL, SETH HARD VS. FDIC, 

ONSERVATOR FOR MADISON GUARANTY, NO. 

R-C-89-180" [5/12/89] (02 page(a)) 

TRANSCRIPT OF PROCEEDINGS BEFORE THE 363 

ONORABLB STEVEN REAS ONER, SETH HARD VS. 

)IC, APPEARANCES: THOMAS SAY FOR PLAINTIFF 
ID GEORGE PIKE, FRIDAY, ELDRSDGB 6 CLARK, 

OR DEFENDANT" [4/28/89] (22 paga(a)) 


> LAXNTXFF • 8 REPLY TO DEFENDANT'S RESPONSE ZN 364 
PPOSITION TO MOTION TO RENARD, SETH HARD VS. 

OIC, CONSERVATOR FOR MADISON GUARANTY, MO. 
l-C-89-180 (ARE COURT OF APPEALS CO. CA 

EXHIBIT A: •mmgJthm AND CON SE NT TO ENTRY .ass 
» ORDER TO 40MnRD.nRZST* 2 V THE MATTER 
? MADISON OURBMTT, fESNRAL NONE LOAN BANK 
3ARD RESOLUTION MO. 86*881, USA BEFORE TEE 
JLIC" (8/1IA6I (04 page (a)) - 

EXHIBIT B: IwSaL NONE LOAN BANK RESOLUTION 366 
). 86-851 - PROPOSED PINAL ORDER TO CEASE 
JT ' ^SIST." [8/15/86] (02 page (a)) 

□Qu^ZT C: 'ORDER TO CEASE AND DESIST* IN 367 

(B MATTER OF MADISON GUARANTY, FEDERAL HOME 


STAR Record 
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10489 

10490 

10491 

10492 

10493 

10494 

10495 

10496 

10497 
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LOAN BANK BOARD RESOLUTION NO. 06-851, USA 
BEFORE THE FSLIC" (8/15/861 05 page(a)) 

"RESPONSE OF FEDERAL DEPOSIT INSURANCE CORP, 168 10496 

CONSERVATOR FOR MADISON GUARANTY, IN 
OPPOSITION TO REMAND AND BRIEF IN SUPPORT, 

SETH WARD VS. FDIC, CONSERVATOR FOR MADISON 
GUARANTY, NO. /LF-C-89-180" (4/14/891 (23 

page (a)) 


"PLAINTIFF'S MEMORANDUM OF LAW IN SUPPORT OF 369 10499 

MOTION TO REMAND, SETH WARD VS. FDIC, 

CONSERVATOR FOR MADISON GUARANTY, NO. 

LR-C-09-180" (3/22/891 (15 page(a)> 


•NOTICE OF REMOVAL, SETH WARD VS. FDIC, 370 10500 

CONSERVATOR FOR MADISON GUARANTY, NO. 

LR-C-89 -180" (3/10/891 (03 page(a)) 

"ORDER REWARDING WARD ATTORNEY'S FEES AND 371 10501 

COSTS AS SANCTIONS, SETH WARD VS. FDIC, 

CONSERVATOR FOR MADISON GUARANTY, NO. 

LR-C-89-180" (9/14/901 (08 page(a)) 


■LETTER VIA TELECOPY TO ST. VRAIN, CLERIC, US 372 10502 

COURT OF APPEALS OF THE EIGHTH DISTRICT, FROM 

THOMAS RAY, SHULTS, RAY 6 KURRUS ON BEHALF OF 

SETH WARD V. FDIC, BT AL RE: EXPIRATION OF 

TIME FOR FILING OF RESPONSE” (7/11/891 (02 

page (a) ) 


"LTR FR GEORGE PIKE, JR., FRIDAY, BLDRBDGB ft 
CLARK, ON BEHALF OF FDIC AS CONSERVATOR, IT 
IL, TO LESLIE 8 T 1 1H, CLERK, ARK COURT OF 
APPEALS, REQUESTING ACC EP T A NCE OF RESPONSE OP 
tPPBLLSB AS TIMELY, AS NELL AS DENIAL OF 
tBSPONSB ON MERITS"^ (7/12/89) (02 pag^(0|| 

iPpeals ‘iSPSe io 9 <XXMX 09 

Die, Pin, WMKiLDREDGBftCLftRX, 
OPKI^,@^^yBppSiOpK ZN SBtPnze 



US COURT OP APPEALS, 8TH DISTRICT, NO 
9-1961, ZN RE MLXC, PE T I T IO NER: ON 

BTCTCON FOR NR** OF MANDAMUS TO TRB ON 
ISTRICT COURT FOR THE EASTERN DISTRICT OP ' 
RKANSAS, ORDER DENYING NOTION OF P E T I T I ONE R 
OR EMERGENCY STAY OF ORDER OF REMAND; 
BTITION FOR WRIT OF MANDAMUS STILL PENDING" 


373 


374 



378 ' r* * 


10503 


10504 


10505 
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ITTED [6/15/89] FILED [6/21/89] (01 
1~_ 18)) 


"LTR FR GEORGE PIKE REQUESTING CLERK TO FILE 376 10506 

NOTICE OF APPELLANT TO FILE SEPARATE 
APPENDIX, IN RE SETH WARD V. FDIC, ET AL* 

[6/26/89] (02 page (8) ) 


•NOTICE OF APPELLANT TO FILE SEPARATE 377 10507 

APPENDIX, SETH WARD, APPELLEE, V FDIC, AS 
MANAGER FOR FSLIC, CONSERVATOR FOR MADISON 
GUARANTY S&L” [6/26/89] (02 page(a)) 

'RESPONSE IN OPPOSITION TO FDIC'S EMERGENCY 378 10508 

40TI0N TO STAY ORDER OF REMAND PENDING 
DISPOSITION OF PETITION FOR WRIT OF MANDAMUS, 

N RE: FSLIC, AS CONSERVATOR OF MADISON 
vUARANTY, BY FDIC, AS MANAGER FOR THE 
CONSERVATOR, PETITIONER, V. SETH WARD, 

BS POND ENT" [6/14/89] (13 page (8)) 

EXHIBIT A: STIPULATION fc CONSENT TO ENTRY OR 379 10509 

IDER TO CEASE AND DESIST, IN THE MATTER OF 
\DISON GUARANTY, FHLBB (FED HOME LOAN BANK 
OAR Dt BEFORE FSLIC* [8/15/86] (03 page ( 8 )) 


Dw -T B: ORDER TO CEASE AND DESIST, IN THE 380 10510 

VITER OF MADISON GUARANTY, FHLBB BEFORE 
3LIC" [8/15/86] (29 page (8)) 

EXHIBIT C: ESCROW AGREEMENT B/N SETH WARD, 381 10511 

1DISON GUARANTY, 6 NORTHERN BANK 6 TRUST* 

0/4/88] (03 page (a)) 


INHIBIT D: FIRST CLASS ENVELOPE ADDRESSED 

THOMAS RAY* [undated] (01 pege(s)) 


XHZBZT Hi 
TICE OP 


SETH WARD V. FDIC, CONSERVATOR, 
ftO/091 (03 9808(8)1 


«HIBIT Fi 
4AND# ZM RBt 
t MADISON 
18(8)) 



MOTION FOR STAY 
V. FDIC# CONSERVATOR 

p^Waa/wi m 

A 


3HBIT O: MO T IO N TO RMAMD IN RE: SETH HARD 
FDIC, CON EE Fti A TOR FOR MADISON GUARANTY* 
22/89] (OC 9808(8)) / 


382 

10512 

383 

10513 



384 

. 10514 


* ±r' 

385 

10515 


HIBIT H: PLAINTIFF'S MEMORANDUM OF LAN IN 386 10516 

r OF MOTION TO REMAND N RE: SETH WARD 
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V. FDIC, CONSERVATOR FOR MADISON GUARANTY" 

[ 3 / 22 / 39 ] (14 page (a) ) 

"EXHIBIT I: PLAINTIFF'S REPLY TO DEFENDANTS' 387 10517 

RESPONSE IN OPPOSITION TO MOTION TO REMAND N 
RE: SETH WARD V. FDIC, CONSERVATOR FOR 
MADISON GUARANTY" (4/19/89] (27 page(8)) 

"LETTER FR GEORGE PIKE ON BEHALF OF FDIC TO 388 10518 

CLERK, US COURT OF APPEALS, 8TH CIRCUIT RE: 

NO. 89 - 1980EA, SETH WARD V FDIC ET AL, 

CERTIFICATE ATTACHMENT POR PILING" 

[6/23/89] (01 page (a) ) 

"CERTIFICATE OF INTERESTED PERSONS, SETH HARD 389 10519 

V FDIC AS MANAGER FOR FSLIC, CONSERVATOR FOR 
MADISON GUARANTY" [6/23/891 (02 page(s)) 

"APPEARANCE DOCUMENT, GEORGE PIKE, JR., FOR 390 10520 

FDIC" (01 page (a)) 

•EXHIBIT F: ORDER DENYING MOTION FOR STAY 391 10521 

REMAND, IN RE: SETH HARD V. FDIC, CONSERVATOR 
FOR MADISON GUARANTY" [5/22/89] FILED 
[5/23/89] (02 page (s) ) 


"EXHIBIT I: PLAINTIFF'S REPLY TO DEFENDANT'S 392 10769 

RESPONSE IN OPPOSITION TO MOTION TO REMAND IN 
RE: SETH WARD V. FDIC, CONSERVATOR FOR 
MADISON GUARANTY” [4/19/89] (27 pege(s)) 


•DEFENDANT'S REPLY TO PLAINTIFF'S OPPOSITION 393 10522 

TO FDIC'S MOTION TO RECONSIDER OR STAY ORDER 
OF REMAND, SETH HARD V. FDIC, CONSERVATOR FOR 
MADISON GUARANTY" [5/22/89] (18 pege(s)) 


•BRIEF OF APPELLANTS, SETH HARD, APPELLEE V 
RTC, RECEIVER «* IttPIEOH GUARANTY * MADISON 
FINANCIAL, *P9SUAN1B 4M TIE OB OOOBT OF - 
APPEALS, #TH C OH^fT, NO. 91-3015EA" 

[undated] . ilJMlI ' 

" * 07> ***** 

•apfrkdix rat uAUmr acta «»D, appi um 
v rtc. RRcnva ra Nu>u<RL<mutAimr * -4 a*. 

wujisoN fhiamcxal, mnuns a tbk m coart 

DP APPEALS, STB CIRCUIT. MO. 91.3015SA a 
(undated] (1 page(e)) 


394 


395- 

3M 


10523 


10524 

10525 
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-^✓ENDIX FOR APPELLANTS SETH WARD, APPELLEE 397 10526 

V RTC, RECEIVER FOR MADISON GUARANTY k 
MADISON FINANCIAL, APPELLANTS IN THE US COURT 
OF APPEALS, 8TH CIRCUIT, NO. 91- 3015RA* 

(undated] (1 page (a)) 

•APPENDIX TABLE OF CONTENTS* [undated] (3 398 10527 

page (a)) / 


•USDC CIVIL DOCKET, WARD V. RTC AS RECEIVER 399 10528 

FOR MADISON GUARANTY k MADISON FINANCIAL* 

FILED [9/25/89] (4 page(a)) 

"COMPLAINT OF SETH WARD VS. MADISON GUARANTY 400 10529 

AND MADISON FINANCIAL CORPORATION- [9/2/87] 

(4 page (a)) 


"LETTER TO SETH WARD FROM JIM MCDOUGAL RE: 401 10530 

AND NORTH OF 145TH STREET 6 UTILITY PLANTS* 

[9/3/85] [1 page (a)) 

SETH WARD LTR TO JAMBS MCDOUGAL RE: 402 10531 

AGREEMENT CONCERNING PROPERTY OWNED BY 
INTV T «5TRIAL DEVELOPMENT CO.* [9/24/65] (2 

«)) 


•ADDENDUM TO AGREEMENT BETWEEN SETH WARD AND 403 10532 

"AMES C. MCDOUGAL RE: LITTLE ROCK SOUTH 
NDUSTRIAL PARK* [9/24/85] (3 page (a)) 

•IN THE CIRCUIT COURT OP PULASKI COUNTY, 404 10533 

RKANSAS, SECOND DIVISION, SETH WARD V. 

JVDISON GUARANTY SAVINGS & LOAN ASSOCIATION, 

AND MADISON FINANCIAL CORPORATION: ANSWER TO 
0. 87-7580 IN DS7ENSE" [8/22/87] 44 
ageCs!) 

'SETH WAXD*.-*ADISON GUARANTY AND MADISON *’«' 405 - 10S34 

INAHCIAL, NO. S7-VS80t 200UMXVRC&AIM OF 
iSFBNDANTS T. P IAg O f (6/2/881^(1 

«ag*<a)> ^ • ** . * 

■ yC**' T * “Hi '©4; « 

EXHIBIT A TO rOQMTllftiATM, y DEFENDANTS , . 404**. r v ' .10535 

IADIS0N GUARANTY/ NT AL # T. PLAINTI FF, SETS ' > 

4RD: CO NS UMER NOSINESS LOAN DOCUMENT* 

S/10/86] (2pa#»C|)) ; ' j-* 

SETH WARD V. MADISON GUARANTY AND MADISON 407 10536 

CKANCIAL, NO. 87-7580: CAPTION k APPEARANCES 
f VSBL AND WITNESSES, EXAMINATIONS AND 
Rv_ EXAMINATIONS* [8/30431/88] (2 page (a)) 
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"PROCEEDINGS OF COUNSEL AND WITNESSES, 408 

EXAMINATIONS AND CROSS-EXAMINATIONS, SETH 
WARD V. MADISON GUARANTY AND MADISON 
FINANCIAL, NO. 87-7580" [8/30631/88] (22 

page (a) ) 

•PROCEEDINGS OF COUNSEL AND WITNESSES. 409 

EXAMINATIONS AND CROSS-EXAMINATIONS, SETH 
WARD V. MADISON GUARANTY AND MADISON 
FINANCIAL, NO. 87-7580 (PAGES 92-116)* 

(8/30631/88) (24 page(s)) 

•’PROCEEDINGS OF COUNSEL AND WITNESSES, 410 

EXAMINATIONS AND CROSS-EXAMINATIONS, SETH 
WARD V. MADISON GUARANTY AND MADISON 
FINANCIAL, NO. 87-7580 (PAGES 117-169)* 

(8/30631/881 (54 page(s)) 

•PROCEEDINGS OP COUNSEL AND WITNESSES, 411 

EXAMINATIONS AND CROSS-EXAMINATIONS, SETH 
WARD V. MADISON GUARANTY AND MADISON 
FINANCIAL, NO. 87-7580 (PAGBS 171,177,179)* 

(8/30631/88) (8 page (a)) 

"PROCEEDINGS OF COUNSEL AND WITNESSES, 412 

EXAMINATIONS AND CROSS-EXAMINATIONS, SETH 
WARD V. MADISON GUARANTY AND MADISON 
FINANCIAL, NO. 87-7580 (PAGES 192-201)* 

(8/30631/88) (2 page(e)) 

"IN THE CIRCUIT COURT OF PULASKI COUNTY, SETH 413 
WARD VS. MADISON GUARANTY & MADISON 
FINANCIAL: JUDGMENT* [9/6/88] (2 page (a) ) 


•IN THE CIRCUIT COURT OF PULASKI COUNTY, 
WARD VS. MADISON GUARANTY & MADISON 
FINANCIAL: ORDER AWARDING DAMAGES AND 


ATTORNEYS' 

•IN THE 
fARD VS. MAD 
FINANCIAL* 

)F RECORD* (H 

US DISTRICT COOtl, 
>F ARKANSAS 



(»)) 


SETH 


SETS 


or PULASKI COUNTY, 

A MADISON 

AND DESIGNATION 

>(*)) 

IN THE EASTERN DISTRICT 
DIVISION, SETH WARD V8. 


ITC, AS CONSE RV A T OR FOR MADISON GUARANTY & 
IADISON FINANCIAL (NO. Ut-C-89-8070 : NOTICE 
>F REMOVAL* [9/25/89] (4 page(a)) 


414 


415 


416 


SETH WARD VS. RTC, AS CONSERVATOR FOR 417 

IADISON GUARANTY 6 MADISON FINANCIAL (NO. 


10537 

10538 

10539 

10540 

10541 

10542 

10543 

10544 

10545 

10546 
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UK w-89-8070: ORDER GRANTING REHEARING OP 

PREVIOUS DECISION DISMISSING DEFENDANT'S 
APPEAL OF THE REMAND ORDER" [10/25/89] (1 

page (8) ) 

•SETH WARD VS. RTC, AS CONSERVATOR FOR 
MADISON GUARANTY & MADISON FINANCIAL (NO. 
LR-C-89-8070: /ORDER GRANTING DEFENDANT'S 
MOTION TO TERMINATE ADMINISTRATIVE STAY AND 
SCHEDULING OF HEARING TO DISCUSS FURTHER 
MATTERS" [7/3/91] (1 page (a)) 

■SETH WARD VS. RTC, AS CONSERVATOR FOR 
MADISON GUARANTY fc MADISON FINANCIAL (NO. 
LR-C-89-8070: MOTION TO SUBSTITUTE PARTY" 
[7/8/91] (3 page(s) ) 

"OTS REPLACEMENT OF CONSERVATOR WITH A 
RECEIVER, MADISON GUARANTY, ISSUED UNDER 
DELEGATED AUTHORITY, RECITALS" [10/30/90] (X 
nage(e) ) 

US DISTRICT COURT, IN THE EASTERN DISTRICT 
OF "RRANSAS WESTERN DIVISION, SETH WARD VS. 

VS CONSERVATOR FOR MADISON GUARANTY 6 
W -.ON FINANCIAL (NO. LR-C-89-8070: ORDER 
GRANTING SUBSTITUTION OF RTC AS RECEIVER IN 
~>LACB OF AS CONSERVATOR * [7/9/91] (1 

>age (a) ) 

■SETH WARD V. RTC AS RECEIVER FOR MADISON 
IUARANTY AND MADISON FINANCIAL: MOTION FOR 
BELIEF FROM JUDGMENT* [6/11/91] (4 page (a)) 


US DISTRICT COURT, IN THE EASTERN DISTRICT 
F* ARKANSAS WESTERN DIVISION, SETH WARD VS. 
RTC, AS C ONSERV ATOR FOR MADISON GUARANTY & 

STEPHEN M. DISTRICT JUDGE. ■ 

SETH FOR MADISON 

rUARANTY AND iSDINON FINANCIAL: NOTICE OF X 

ppbal- [6/M/^TlSO pageCsl) 

US DI8TRICT oH5r 2N to EASTERN DISTRICT 
F ARKANSAS W lll ' ERN DIVISION, SETH WARD VS. 
TC, AS CONSERVATOR FOR MADISON GUARANTY & 

7 N FINANCIAL (NO. LR-C-89-8070: 

K JtIPT OF BEARING BEFORE THE HONORABLE 


Page: 39 
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STEPHEN M. REASONER, US DISTRICT JUDGE. • 

[10/30/39] (5 page (a)) 


-ARKANSAS COURT OF APPEALS, RTC AS 426 10555 

CONSERVATOR... V. SETH WARD, APPELLEE - LAW 
OR CHANCERY MANDATE" [10/25/89] (1 
page (a)) 

■PLAINTIFF’S EXHIBIT 12 (87 -7580) : BUSINESS 427 10556 

INVESTMENT LOAN DOCUMENT” { 10/15/85) (1 
page (a)) 

-DEFENDANT'S EXHIBIT: LETTER FROM SETH WARD 428 10557 

TO JIM MCDOUGAL RE: PROPERTY COMMONLY 
REFERRED TO AS ALL LAND OWNED BY INDUSTRIAL 
DEVELOPMENT CO.” [9/24/85] <2page(e)) 


"DEFENDANT’S EXHIBIT 5 (87-7580): LETTER FROM 429 10558 

SETH WARD TO JIM MCDOUGAL MARRED 'VOID 1 ” 

[9/24/85] (2 page (a) ) 


"PLAINTIFF’S EXHIBIT 4 (87-7580): LETTER FROM 430 10559 

SETH WARD TO JIM MCDOUGAL RE: PROPERTY 

COMMONLY REFERRED TO AS ALL LAND OWNED BY 

INDUSTRIAL DEVELOPMENT CO. AND CERTAIN 

IMPROVEMENTS THEREON, AGREEMENT” [9/24/85] 

[2 page (a) ) 


"ADDENDUM TO AGREEMENT B/N SETH WARD & JAMBS 431 10560 

B. MCDOUGAL" [9/24/85] (1 page (a)) 


"SETH WARD - COMMISSIONS, MADISON FINANCIAL 
CORP. DEFENDANT'S EXHIB IT 21” [undated] (1 
page (a)) 


•MADISON FINANCIAL CORP. OMISSION ACCOUNT 
DUE SETS HARD RE: SALE OF PROPERTY ACQUIRED 
FROM hTPOM ROC* INDUSTRIAL DEVELOPMENT CO. 
SIGNED ITMtS f^jfcPOUQAL. DEFENDANT'S 
EXHIBIT 15" 

•BLANK MSB! 

X 



•(a)) 
i (si I 


•SETH WARD LOAN HISTORIES CHART, DEFENDANT'S 
EXHIBIT 27* [Undated] (1 page (aH 


•WORKSHEET: OOMCSSIOW ACCOUNT - DUE-SSTH 
WARD* [7/1/SC] (1 page (a)) 


432 

433 

434 

435 

434 


10561 

10562 

10563 

10564 

10565 


"OPTION TO PURCHASE REAL ESTATE GRANTED BY 437 10566 

SETH WARD AND WIFE* YVONNE ANNA WARD, TO 
MADISON FINANCIAL CORP." [5/1/86] (5 page (a) ) 


✓ 
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Title/Paqe Count 


Madl8on No. 

STAR 1 

ISON GUARANTY S&L: 
WARD" [6/6/86] (1 

NOTE MODIFICATION FOR 
page (a) ) 

438 

10567 

"MADISON GUARANTY S&L: 
[6/6/86] (1 page (a) ) 

NOTE MODIFICATION" 

439 

10568 

-MADISON GUARANTY S&L: 
[6/9/86] (1 page (a) ) 

NOTE MODIFICATION- 

440 

10569 

-FEDERAL HOME LOAN BANK BOARD RESOLUTION NO. 
86-851: APPROVAL AND ISSUANCE OF PROPOSED 

441 

10570 


STIPULATION AND CONSENT TO ENTRY OF ORDER TO 
CEASE AND DESIST” [8/15/86] (29 page(a)) 


-US BEFORE FSLIC, FEDERAL HOME LOAN BANK 442 10571 

BOARD RES. #86-851 IN THE MATTER OF MADISON 
GUARANTY: ORDER TO CEASE AND DESIST* 

[8/15/86] (1 page (a) ) 

'RULES AND REGULATIONS OF THE ARKANSAS SfcL 443 10572 

ASSOCIATION BOARD" [undated] (2 page (a)) 


IN US DISTRICT COURT, EASTERN DISTRICT OF 444 10573 

ARKANSAS, WESTERN DIV. : ECONO -WAY HOMES, 

INC PLAINTIFF, (CIVIL NO. LR-C-89-230) V. 

JANAC 6 RTC AS CONSERVATOR FOR MADISON 
wu^-*NTY, DEFENDANTS; CROSS - COMPLAINT BY 
RTC, CONSERVATOR FOR MADISON GUARANTY, 

OUNTER- CLAIMANT, V. GLENN JANAC 6 ECONO-WAY 
OMES, INC., CROSS -DEFENDANT, 

COUNTER -DEFENDANTS ; GLENN JANAC AND 
"CONO-WAY HOMES, INC., CROSS - COMPLAINANT V 
PC, CONSERVATOR, CROSS -DEFENDANT; RTC# 

CONSERVATOR FOR MADISON GUARANTY, PLAINTIFF 
r. J&K PAVING, INC,nTCHXR A CO., INC.# 

IRTUNBS# INC. » A V. ELLIS ARNOLD III# 

GFENDANT8: ORDER GRANTING RTC' 8 NOTION FOR * 

IBLIBF FROM 'JUDOMSTT. VACATING AWARDING JAEAC ^ " ^ 

$200,000 EMT-OSF ROAZNBT TEE JUDG MENT .- W— * 

IARDBD MADISON ON JESS PROMISSORY NOR# _ 

BNYING MOTION FQft<mlnw TRIAL# AMD DIRSCTINa 

TC TO -SUBMIT taMEMT, FOR J PD<NiENT IN r. 

JNFORKITY Sill 1*1 ORDER W/I 15 DAYS* i-.'X- 

i/9/90] (S page la)) 

HAP. 16, VO.Wli FDIC - STATUTE OF 445 10574 

joiATioMS, aduaanr as basis op claim, • 

SRSBMWrS MAZMST XMlMfeBSTS OF CORPOKATZOM* 
ndated] (2 page(a)) 




r h RBGI8THR, ROUS AMD REGULATIONS • 446 

V. ..ONS : 563. 9-6, REGULATION OF DIRSCT 


10575 
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Tide /Page Count 


MADISON GUARANTY DOCUMENT INDEX 


Page 
STAR Reet 


1 


Madison No. 

INVESTMENT INEQUITY SECURITIES , REAL ESTATE. 

SERVICE CORPORATIONS. AND OPERATING 
SUBSIDIARIES" 12/19/85] (3 page (a)) 

"HARRY A. LIGHT (FRIDAY. ELDRKDGE k CLARK) 447 

LTR TO CASE MGR. US COURT OF APPEALS RE: NO 
91-3015 EALR; SETH WARD V. RTC AS RECEIVER 
FCR MADISON GUARANTY ET AL: REVISED ADDENDUM 
ATTACHED FOR INCLUSION IN APPELLANTS' BRIEF" 

[11/19/911 (2 page (s) ) 


"REVISED ADDENDUM FOR INCLUSION IN 448 

APPELLANTS' BRIEF • PROVIDED TO COURT AND 
APPELLEE [11/19/91) (2 page (a)) 

"CIRCUIT COURT OF PULASKI COUNTY, 2ND DXV: 449 

JUDGMENT IN RE SETH HARD VS MADISON GUARANTY 
ET AL: $353,502.57 DUB PLAINTIFF, PLUS 10% 

INTEREST" [7/31/911 (01 paged)) 

"EXCERPTS FROM EUGENIE POWER'S TRANSCRIPTS IN 450 
WHICH COURT RECOMMENDS JUDGMENT, IN EFFECT 
ADOPTING THE STATE COURT JUDGMENT. (17 
paged)) 

•EXCERPTS FROM COURT TRANSCRIPTS: WITNESS, 451 

, TESTIMONY" (57 paged)) 

-EXCERPTS FROM COURT TRANSCRIPTS: WITNESS, 452 


, TESTIMONY IN WHICH DEFENDANTS 
EXHIBIT 3 IS DISCUSSED, FINANCIAL CORP. 

TAKING AN OPTION TO PURCHASE. . .TO PAY 
COtSCCSSIONS TO SETH WARD? CROSS -EXAMINATION" 
[undated] (24 paged)) 

•EXCERPTS FROM COURT TRAH8CRIPTS: 453 

WITNESS, (APPEARS TO BE FORMER ACCOUNTANT AT 
MADISON FINANCIAL ) A T ES T I MONY ZM NHXCH 
WITNESS IS 1BEB tO 'W CO B S SALE OF PROPERTY 
AT 1-30 AND SCOTT MFTTl T ON , COMMISSIONS PAS) 

THAT SHOUID MgSjNaN H XtN SED > ON TH E BOOKS 

PROFITS HERE SSSmMm ’QNLX D ON THE RED ROOF 
INN) . ALSO, WXfBiS IS ASKED ABOUT 
DEFENDANTS' EXHIBIT 40. IN CROSS- 
EXAMINATION, :£fc. YOUNG IS ASKED ABOUT PIGUBES 
CREDITED AGAIMST NR. WARD *6 NOTN AMD 
RECORDING OF NOTES AND/OR LOAN PR OCEE D S ..." 

[undated] (22 paged)) 

•EXCERPTS FROM COURT TRANSCRIPTS: WITNESS, 454 

4R. YOUNG, DISCUSSING DEFENDANTS • EXHIBIT 40, 


10576 

10577 

10578 

10579 

10580 

10581 

105S2 


10583 



I 


9041 


MADISON GUARANTY DOCUMENT INDEX 

Ti - “• e/Page Count Madison No. 

t^.-NTIFFS’ EXHIBITS 4 & 5, DOCUMENTS MISSING 
FROM FILES, CHANGING OF LOCATIONS AND 
■PREPARATION" FOR UPCOMING FED. HOME LOAN 
BANK EXAMINERS - ALLEGED COVER-UP" [undated] 

(28 page (8)) 

■PLAINTIFF’S EXHIBIT 5: VOIDED LETTER, SETH 455 

WARD TO JIM MCDOUGAL” [9/24/85] (2 page(s)) 

■PLAINTIFF'S EXHIBIT 5: LETTER, SETH WARD TO 456 
JIM MCDOUGAL" re real estate transaction 
between Seth Ward and James B. McDougal, 
acting in his capacity as president of 
Madison Financial Corporation (MFC) [9/24/85] 

(02 page (a) ) 


Page: 43 
STAR Record 


10584 

10585 


■IN THE US COURT OF APPEALS FOR THE EIGHTH 457 10586 

CIRCUIT, NO. CA 91-3015 EALR, SETH WARD V. 

ITC AS RECEIVER FOR MADISON GUARANTY, AND 
MADISON FINANCIAL CORP. BRIEF OF APPELLEE - 
BY THOMAS RAY, SHULTS, RAY & KURRUS 
[12/19/91] (57 page(tt)) 


■AR*- COURT OF APPEALS (NOT DESIGNATED FOR 458 10587 

NATION) , APPELLANTS' MOTION TO RELEASE 
U>w ^ DENIED, RTC AS CONSERVATOR k MADISON 
FINANCIAL, APPELLANTS V. SETH WARD, PER 
CURIAM* [10/25/89] (2 page(s)) 


-IN THE US COURT OF APPEALS FOR THE EIGHTH 459 10588 

CIRCUIT, NO. CA 91-3015 EALR, SETH WARD V. 

ITC AS RECEIVER FOR MADISON GUARANTY, AND 
ADISON FINANCIAL CORP. SUPPLEMENTAL APPENDIX 
*OR APPELLEE - BY TB0MAS RAY, SHULTS, RAY 6 
URRUS (62 page (a)) 


•ARK. COURT OP APPEALS, APPELLANTS' 
TV OPPOSrnttir TO 
OR 

OTION 
OR MADISON 
PPBLLANT8 V 
10/17/89] (• 



RESPONSE 460‘ 
AND 

A L T ERNA TIVE, 

RTC O OMSS KYATOR- 
ISOM PIHAMCIALi^an^ 

i : - - Yv ^ 

^ •* fc.*: 


SETH HARD: 
ART III 


LITIGATION AND PROOFS OF CLAIM: 

!■ [undated] (01 page (a)) 


461 


US DISTRICT COURT: NOTION FOR 462 

BCONS IDBRATION OR, ALTERNATIVELY, TO STAY, 

F OF THIS ACTION PENDING APPEAL, 8HTH 
L. . FDIC, CONSERVATOR FOR MADISON 
3ARANTY* [5/12/89] (02 page(a)] 


10589 * . 

4 . * : ju ‘ 

rO v ' ■ * 7» : . 

' •«>> - •- si 

T- • . t; 

... 

10590 


10591 
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Title / Page Count 


MADISON GUARANTY DOCUMENT INDEX 
Madison No. 


Pagt» - 4 
STAR Recoi. 


US OISTR C'TT COURT: MEMORANDUM IN SUPPORT OP 463 10592 

THE FSLIC 1 S MOTION FOR RECONSIDERATION OR, 

ALTERNATIVELY. TO STAY, REMAND OF THIS ACTION 
PENDING APPEAL. SETH WARD V. FDIC, 

CONSERVATOR FO» MJPCSON GUARANTY* (5/12/891 
(18 page (a) ) 

/ 

•uS COURT OF APPEALS: EMERGENCY MOTION TO 164 10593 

STAY ORDER OF REMAND PENDING DISPOSITION OF 
'PETITION FOR WRIT OF MANDAMUS IN RE: FSLIC, 

IN ITS CAPACITY AS CONSERVATOR OP MADISON 
GUARANTY, BY FDIC, AS MANAGER FOR THE 
CONSERVATOR, PETITIONER" (6/13/89) {20 
page (a) ) 


"ORDER DENYING MOTION FOR STAY BY DEFENDANT, 465 10594 

FDIC. CONSERVATOR" [5/22/89] (01 page(a)) 

"ORDER GRANTING MOTION TO REMAND, SETH WARD . 466 10595 

VS. FDIC, CONSERVATOR FOR MADISON GUARANTY" 

[4/28/89J (1 page (a)) 

"US DISTRICT COURT: TRANSCRIPT OF PROCEEDINGS 467 10596 

BEFORE HON. STEVEN REASONER, SETH HARD VS. 

FDIC” (4/28/89) (22 page (a)) 


"LTK TO ST.VRAIN, CLERK, US COURT OF APPEALS 468 10597 

RE: WARD V. FDIC AS CONSERVATOR, FR GEORGE 
PIKE REQUESTING FILING OF APPELLANTS* FORM A, 

PETITION FOR WRIT OF MANDAMUS, EMERGENCY 
MOTION TO STAY ORDER OF REMAND PENDING 
DISPOSITION OF PETITION FOR WRIT OF MANDAMUS* 

(6/13/89) (02 page (a)) 


•US DISTRICT COURT: NOTICE OF APPEALS, IN RE 
WARD V. FDIC, CON SERV AT O R FOR MADISON 
GUARANTY* (S/13/89) (02 page(N)) 

•US COUEXOF APPALS - EIGH T H CIR C U IT 
APPELLANTS 1 'NONNA - APPEAL INFO FOBM FILED 
W/ MOnCB OF j Wtt L O W N NARD, APPELLEE, TOM 

FOR* FSLIC, cSsB&mraN SOM MADISON GUARANTY, 
OF C00N8EL GNOEOB PUR, FRIDAY, SLDRDGB A 
CLARK* (01 paga(E)) 

•PETITION FOR nE^OF 7 MANDAMUS TO U8 DISTRICT 
COURT FOR EASTERN DISTRICT OF ARK WESTERN 
DIVISION, IN RB: FSLIC, AS CONSERVATOR OF 
MADISON GUARANTY, BY FDIC, AS MGR. FOR 
CONSERVATOR, PETITIONER* (S/13/89) (SI 
paga(a)) 


469 10S96 

470 i > • 10S99 

H.C * L V f 


471 10S00 


2215 
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Title/Page Count 


Madison No. 


STAR Record 


xNITION OF SAVINGS & LOAN INSURANCE: 
JURISDICTION AND ENFORCEMENT - CODE* 

[undated] (01 page (a)) 

■WESTLAW IN RE, SAVERS FSLIC AS CONSERVATOR: 
WRIT OF MANDAMUS GRANTED & DISTRICT COURT 
REMAND ORDER VACATED; CHANGE OF VENUE AND 
TRANSFER OF CAUSES; REMOVAL OF CASES; COURT 
OPINIONS- [undated] (05 page (a)) 

■WESTLAW IN RE FIRST STATE BANK OF WAYNE 
COUNTY, KENTUCKY, PLAINTIFF -APPELLEE, V. THE 
CITY AND COUNTY BANK OF KNOX COUNTY, 
TENNESSEE, DEFENDANT -APPELLEE, EVIDENCE, 

BANKS & BANKING, PRECEDENT REFERENCES, BTC. 
[1989] (15 page (a) ) 

"CAPTION AND TRANSCRIPT, SETH WARD VS. 

4ADISON GUARANTY S6L ASSOC. & MADISON FIN. 
20RP. * [8/30631/88] (98 page (a) ) 

PLAINTIFF'S EXHIBIT 4 (ATTACHED TO ORIGINAL 
•RANSCRIPT) COVER PAGE* [undated] (01 
«ge(a)> 

P. :IFF'S EXHIBIT 4: LETTER OF AGREEMENT 
/N HARD 6 JIM MCDOUGAL* [9/24/85] (02 
age (a) ) 

ADDENDUM TO AGREEMENT B/N SETH WARD 6 JAMBS 
. MCDOUGAL, LEGAL DESCRIPTION* [9/24/85] (01 
ige(e)) 

WARRANTY DEED: INDUSTRIAL DEVELOPMENT CO. 6 
DISON FINANCIAL OORF. (PLAINTIFF'S EXH. 8)" 
[10/8/85] (03 paje(*)) 



[undated] (OS 

••***'•€*■ 


XHIBIT 

gwcsil, 

LAHVTCl 
CGINAL 
L paae(sl) 


JtHmFF'8 mZRZT 12s 'BUSINESS INVESTMENT 
\N TO SETH MAED NT MADISON GUARANTY* 




10508 

10808*- a* t:; 
10810 

- 

wr*r^ • * r* 


idated] (01:900* (a) I ^ 

■ — — 

' PENDANT'S EXHIBIT 7 (EXHIBIT ATTACHED TO 
TRANSCRIPT) COVER PAGE* [undated] 
(*)) 


2216 
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Tit le/Page Count Madison No. STAR 


"DEFENDANT'S EXHIBIT 7: LETTER OF AGREEMENT 484 10613 

B/N WAR I? & MCDOUGAL ■ [undated! (02 page(fl)) 

-DEFENDANT S EXHIBIT 15: MADISON FINANCIAL 485 10614 

CCRP DOCUMENTATION OF COMMISSION ACCT. DUE 
SETH WARD, AS OF JULY 1, 1986" (7/10/86] 

(01 page (a)) / 

"DEFENDANT'S EXHIBIT 31 (EXHIBIT ATTACHED TO 486 10615 

ORIGINAL TRANSCRIPT) COVBR PAGE" (01 page(s)) 

"DEFENDANT'S EXHIBIT 31: MEMO FR JIM MCDOUGAL 487 10616 

TO SETH WARD RE: INDUSTRIAL PROPERTY, SALE 
ANT MADISON'S OPTION" [9/3/85] (01 page(a)) 

"ARK COURT OF APPEALS: MADISON GUARANTY & 488 10617 

MADISON FINANCIAL CORP. V. SETH WARD: MOTION 
OF APPELLANTS TO EXTEND TIME FOR FILING OF 
ABSTRACT AND BRIEF" [8/2/89] (07 page(s)) 

"US COURT OF APPEALS NO. 89-1980BA, SETH WARD 489 10618 

V. FDIC, AS MGR FOR FSLIC, CONSERVATOR FOR 
MADISON GUARANTY: MOTION TO DISMISS; 

SUBMITTED BY THOMAS RAY" [6/27/89] (17 

page (a) ) 


"US COURT OF APPEALS NO. 89-1980EA, SETH 490 

WARD, APPBLLBE , V. FDIC, AS MGR FOR FSLIC, 
CONSERVATOR FOR MADISON GUARANTY, APPELLANT: 
RESPONSE OF FDIC, AS MSR FOR FSLIC, 

CONSERVATOR FOR MADISON GUARANTY SAL TO 
MOTION OF SETH WARD TO DISMISS; SUBMITTED BY 
GEORGE PIKE" [7/11/89] CIS page(a)) 


•ARK COURT OF APPKAL8 : RTC. AS CONSERVATOR 491 

FOR MADISON GUARANTY AND MADISON FINANCIAL V. 

SETH WARD, PE T I T I ON FOR REHEARING AND FOR 
RECALL OF WNDATS Ok? IM THE ALTERNATE, 

MOTION FOt^^TCn^pATICN ■ [11/13/19] COS 

'US DISlUCfSH^SA ERA TARN DISTRICT Of -V 492 
IRJCAHSAS It). XJt-C-89-807, 

3BTH WARD, VUSirttP. V. tTC, AS CONSERVATOR 
TOR MADISON OOSlAVTY AND MADISON FINANCIAL: 

EMERGENCY MOTION TO ENFORCE STAY OF 
PROCEEDINGS" <18/10/89] <07 p*ge(a)) 

V* 

•US DISTRICT COURT FOR EASTERN DISTRICT OF 493 

ARKANSAS WESTERN DIVISION NO. LR-C-89-807, 

SETH WARD, PLAINTIFF, V. RTC, AS CONSERVATOR 


10619 


10620 




10622 


Page 

Recoru 


2217 
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Title/Page Count 

MADISON GUARANTY AND MADISON FINANCIAL: 
»..ICE OF REMOVAL" [9/25/89] (04 page(a)) 

■ARK COURT OF APPEALS: RTC, AS CONSERVATOR 
FOR MADISON GUARANTY AND MADISON FINANCIAL V. 
SETH WARD, MOTION TO DISMISS APPEAL OF AFFIRM 
JUDGMENT (EXH B) " [10/3/89] (05 page (a)) 

•ARK COURT OF /APPEALS: RTC, AS CONSERVATOR 
FOR MADISON GUARANTY AND MADISON FINANCIAL ( 
APPELLANTS V. SETH WARD, APPELLEE, RESPONSE 
TO MOTION TO DISMISS APPEAL OF AFFIRM 
JUDGMENT AND MEMORANDUM OF AUTHORITIES IN 
SUPPORT THEREOF (EXH C) " [10/13/89] (06 
page (a) ) 

"WESTLAW: TRILAND HOLDINGS V. SUNBELT SERVICE 
CORP; TRILAND INVESTMENT GROUP V. PSLIC; 
BRAZOS PARK, INC. , ET AL V FSLIC, RECEIVER OF 
MAINLAND SAVINGS ASSOC.; AMISTAD CONSTRUCTION 
CO. V. FSLIC, AS RECEIVER FOR MAINLAND 
SAVINGS - PLAINTIFF -APPELLANTS V. 

JEFENDANTS -APPELLEES. -- CONSOLIDATED 
.iP PEALS . COURT OF APPEALS CIRCUIT JUDGE HELD 
(1) * r HAT FED. DISTRICT COURTS HAD 

ACTION; (2) COURT OF APPEALS TO ADDRESS 
lu~ ASS ISSUE EVEN THOUGH ACTIONS WERE 
DISMISSED ON SUBJECT-MATTER JURISDICTION 
-ROUNDS ; & (3) DISTRICT COURTS'S DBCISION TO 
OSTPONE HEARING ON FSLIC SANCTIONS MOTION 
JlD NOT RENDER COURT'S ORDER A NONFINAL 
rUDGMENT FOR PURPOSES OF APPEAL. (EXHIBIT A) * 
[1989] (05 page (a)) 


Madison No. 


STAR Record 


EXHIBIT D: ARX COURT 07 APPEALS: RTC, AS 497 

DNSBRVATOR FOR MADISON GUARANTY AND MADISON 
tNANCIAL, APPELLANTS V, SETH HARD, APPELLEE: 

PPBLLANTB MHOTZON TO SET EASE RECORD DENIED: 

PPBAL DISMISSED {MOT D E SIG NATED TOR 
JBL I CATION) POO WN* [10/25/69] (SI 
age (a) I 

AW OR’ CBANctEBWBBIKIV ^IfrpELLAWTB * MOTION 49 • -> 
>R RELEASE OF RECORD BOX E D . APPELLEE'S 
■TION TO DISMISS APPEAL ON AFFIRM J UDGMENT 
ANTED* [10/2££*9] <01 page (a)) 

XHIBIT E: DIR. FR IBQMAS RAY TO JUDGE * V ' 499 
ASONBR RE: CONFIRMATION OF UNDERSTANDING OF 
B STAY IN RE: SETH HARD V. RTC, AS 
W' \TOR FOR MADISON GUARANTY, 6 MADISON 


10627 


2218 


MADISON GUARANTY DOCUMENT INDEX 


Page 46 


Title/Page Count 

FINANCIAL, NO LR-C-89-807" [10/27/89) (02 

page (s) ) 

-SUPERSEDEAS ORDER: IN THE CIRCUIT COURT OF 
PULASKI IN RE: WARD VS. MADISON GUARANTY k 
MADISON FINANCIAL- (11/15/88) (01 page(s)) 

-ESCROW AGREEMENT B/N SETH WARD, MADISON 
GUARANTY k WORTHEN BANK k TRUST CO. (ESCROW 
AGENT) . MADISON GUARANTY AGREED TO POST 
SECURITY IN LIEU OF SUPERSEDEAS BOND BY 
DEPOSIT...* fll/9/88) (03 page (s)) 

-EXHIBIT G: LTR FR DENNIS KLEIN, HOPKINS, 
SUTTER, HAMEL & PARK, FOR RTC AS CONSERVATOR 
FOR MADISON GUARANTY ET AL TO THOMAS RAY, 
COUNSEL FOR WARD RE: MAKE FORMAL DEMAND THAT 
MONEY RELEASED FROM WORTHEN BANK k TRUST BE 
IMMEDIATELY RED B POSITED, AS ACTION WAS A 
BREACH OF ESCROW AGREEMENT* flO/28/89) (03 

page (a)) 

■MEMORANDUM OF LAW OF RTC, CONSERVATOR FOR 
MADISON GUARANTY SfcL, AND MADISON FINANCIAL 
CORP. IN SUPPORT OF EMERGENCY MOTION TO 
ENFORCE STAY OF PROCEEDINGS, WARD V. RTC AS 
CONSERVATOR BT AL* [10/30/89) (21 page ( 8 ) ) 


Madison No. 


500 

501 


502 


503 


-ORDER GRANTING REHEARING OF ITS PREVIOUS 
POSITION DISMISSING DEFENDANT'S APPEAL OF 
REMAND ORDER; ACTION STAYED PENDING 8TH 
CIRCUIT'S DECISION ON REHEARING, CLERK TO 
ADMINISTRATIVELY TERMINATE CASE P ENDI NG 8TH 
CIRCUIT OUTCOME, SUBJECT TO REOPENING ONCE 
DECISION HAS BEEN REACHED, ETC..., SETH HARD 
V. RTC, CONSERVATOR FOR MADISON GUARANTY AND 
MADISON FINANCIAL" JlO/26/89] (02*898(8)) 


DISTRICT OF 
Ut-C*S9-897s 



■IN US D 
ARKANSAS 
RESPONSE 
MADISON _ 

OPPOSITION 
WARD 
(10/3/Sf) 

•ARKANSAS c 

MOTION TO DtmttBb APPEAL ON AFFIRM 
AND MEMORANDUM OF AUTHORITIES IN SUPPORT 
THEREOF, RTC, AS CONSERVATOR FOR MADISON 
GUARANTY, AND MADISON FINANCIAL, APPELLAWT8, 


504 


505 

.V L&iUr* • 

- . (Tr 

“505 


STAR Recc 

10629 

10630 

10631 

10632 

10633 

10534 


10535 


9047 
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T^l e/Page Count Madison No. STAR 


. SETH WARIT, APPELLEE" [10/13/89] (06 
page (s) ) 


■WESTLAW EXHIBIT A: CONSOLIDATED APPEALS, 507 10636 

TRILAND HOLDINGS V. SUNBELT SERVICE CORP; 

TRILAND INVESTMENT GROUP V. FSLIC; BRAZOS 
PARK, INC., ET AL V FSLIC, RECEIVER OF 
MAINLAND SAVINGS ASSOC.; AMISTAD CONSTRUCTION 
CO. V. FSLIC, AS RECEIVER FOR MAINLAND 
SAVINGS, ETC. AND JUDGE'S COMBINED OPINION" 

[1989-FIFTH CIRCUIT, TEXAS] (06 page(s)) 

"LTR FR CLERK, SUPREME COURT OF ARKANSAS, 508 10637 

COURT OF APPEALS ADVISING COUNSELS PIKE AND 

BATES IN RE: CA 89-124, FDIC, CONSERVATOR V 

HARD THAT COURT ORDERED GRANTING OF 

APPELLANT'S MOTION TO STAY BRIEF FOR 45 DAYS 

AND THAT APPELLEE'S MOTION TO DISMISS APPEAL 

DENIED" [8/16/89] (14 page(e)) 


"ARKANSAS COURT OF APPEALS: MOTION TO 509 10638 

•SUBSTITUTE PARTY, MADISON GUARANTY AND 
fADISON FINANCIAL V. SETH HARD" [8/14/89] 

(06 nage(8)) 

4 -SAS COURT OF APPEALS: APPELLEE'S 510 10639 

cBSPONSE IN OPPOSITION TO APPELLANTS' MOTION 
X) SUBSTITUTE PARTY, FDIC, CONSERVATOR FOR 
ADISON GUARANTY, AND MADISON FINANCIAL V. 

ETH HARD" [8/13/89] (03 page(s)) 


ARKANSAS COURT OF APPEALS: APPELLEE'S 511 10640 

UPPLBMBNTAL RESPONSE W OPPOSITION TO 
PPBLLANTS' NOTION VON EXTENS ION OF TIME TO 
I LB ABSTRACT AND BRIEF, FDIC, CONSE R VATOR 
DR MADISON GUARANTY, AND MADISON FINANCIAL 
. SETH HARD" [5/23/89] (OS pm(S» v 


ARKANSAS OOORT OP ^APPEALS: APPELIANT S t : 512 - 10641 

-? r • “ ' • * - i - 

— : # . 

513 10642 

SUPPORT Of APPEL LIB'S, RESPONSE IN 
POSITION TO APPELLANTS' MOTION FOR . <■ 

TENSION OF TIME TO FILE ABSTRACT AND BRIEF, 

I r DNSBRVATOR FOR MADISON GUARANTY, AMD 

D FINANCIAL V. SETH HARD, NO. CA 
124" [5/22/89] (10 page(0)) 


SSPONSE IN 
)R EX 
HBF, 
(ARANTY 



APPELLANTS* -MOTION 
PILE ABSTRACT AND 

V. SETH HARD* 


[5/22/89^ 
RKANSAS 


\£>r- 

t MEMORANDUM OF LAN 
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Title/Page Count 


Madison No. STAR Record 


•ARKANSAS COURT OF APPEALS: MOTION OF 
APPELLANTS TO EXTEND TIME TO FILE ABSTRACT 
AND BRIEF. FDIC, CONSERVATOR POR MADISON 
GUARANTY. AND MADISON FINANCIAL V. SETH HARD, 
NC CA 89 - 124 " [5/19/89] (03 paged)) 

/ 

•us DISTRICT COURT FOR EASTERN DISTRICT OF 
ARKANSAS WESTERN DIVISION# SETH WARD V. FDIC. 
CONSERVATOR FOR MADISON GUARANTY. NO. 

LR-C-89- 180: MEMORANDUM IN SUPPORT OF THE 
FSLIC’S MOTION FOR RECONSIDERATION OR, 
ALTERNATIVELY, TO STAY REMAND OF THIS ACTION 
o ENDING APPEAL” [5/12/89] (20 paged)) 

# 

•EXTENSION FOR FILING APPELLANTI TO JULY 10# 
1989 AUTHORIZED BY CLERK OF ARKANSAS COURT OF 
APPEALS IN RE: NO. CA 89-124# MADISON 
GUARANTY ST AL V. WARD" [5/22/89] (01 
paged)) 

"MEMORANDUM TO ALL COUNSEL RE: PROMULGATION 
OF EIGHTH CIRCUIT RULB 8 (B) ■ [9/23/861 (01 
paged)) 

"BRIEFING CHECKLIST BY CLERK OF US COURT OF 
APPEALS, 8TH DISTRICT" [undated] (01 paged)) 


“CLERK OF US COURT OF APPEALS, 8TH CIRCUIT 
L E TT ER TO LAWRENCE BATES# ESQ# HOPKINS, 
SUTTER ET AL RE: 89-1961 IN RE RTC k 
89-1980EA WARD V RTC - OPINION AND BRIEFING 
SCHEDULE ATTACHED* [10/30/89] (01 paged)) 


•US COURT OF APPEALS# 8TH CIRC UIT O RDER: NO. 
89-1961 IN RE: RTC# PETITIONER ON PETITION 
FOR WRIT OF MANDAMUS... #NO. 89-198 0, WAR P V. 
RTC# APPELLANT: APPELLANT'S PETITION GRANTED* 
[10/20/89] (Si paged)) 

STM .CIRCUIT M P CRAHMEI: 
U 7 - TO 

(7/20/88) US 


•US COURT OF APPEALS # 8TH C IRCUIT, NO. 
89-1961 IN RBi RTC, PETITIONS ON JBXTTION 
FOR WRIT OP MAJBRMB. • • #N0. 89-1 980, W ARP V. 
ETC# APPELLANT: OPINION OF THE COURT" 

(undated] (05 peged)) 



■US COURT OF APPEALS# 8TH CIRCUIT# NO. 
89-1961 IN RE: RTC# PETITIONER ON PETITION 


514 

515 

516 

517 

518 

519 

520 

-821 

522 

523 


10643 

10644 

10645 

10646 

10647 

10648 

10649 

10650 

10651 

10652 
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WRIT OF MANDAMUS..., NO. 89-1980, WARD V. 
Riv., APPELLANT: MOTION OF RTC TO BE 

SUBSTITUTED AS PETITIONER IN PLACE OF PSLIC, 

IN 89*1861 AND IN PLACE OF FDIC IN NO. 

89*1980" [9/7/89] (Olpage(e)) 

"LTR FR THOMAS RAY TO LINDA PBNBERTHY, SR. 
DEPUTY CLERK, US COURT OF APPEALS -8TH CIRCUIT 
WITH APPELLEE /SETH WARD'S RESPONSE TO 
PETITION FOR REHEARING IN NOS. 89-1961, RTC 
ET AL AND 89-1980, WARD V. RTC, ET AL" 

[9/1S/89] (01 page(s)) 

"US COURT OF APPEALS -8TH CIRCUIT, FSLIC, 
PETITIONER NO. 89-1961 AND WARD V FDIC, 
APPELLANT: APPELLEE'S RESPONSE TO PETITION 
*OR REHEARING" [9/15/89] (11 page( 0 )) 

•CIRCUIT COURT OF PULASKI COUNTY, 2ND 
•IVISION: SETH WARD V MADISON GUARANTY AND 
1ADISON FINANCIAL: REDIRECT EXAMINATION OF 
1HERRY BARTLEY, ESQ. ■ [undated] (02 pege( 0 )) 

CIRCUIT COURT OF PULASKI COUNTY, 2ND 
IVT-^ON: SETH WARD V MADISON GUARANTY AND 
; FINANCIAL, NO. 87-7580: JUDGMENT" 
l/Jw/88] (02 page ( 0 )) 

*R 101-54 PART 1: FINANCIAL INSTITUTIONS, 
‘COVERY AND ENFORCEMENT ACT OF 1989" 

./16/89] (06 page( 0 )) 

R 101-54 PART 3: FINANCIAL INSTITUTIONS, 
COVERY AND XNFORCMBVT ACT OF 1989: 
PPLBMBNTAL REPOST" (6/1/89] (07 page(s)) 

IDERAL BANKING LAN REPORTS: SPECIAL REPORT 
!81: FINANCIAL INS T I T U T IO NS RBFOSN, 

X3VERT BND lfSl 'SfNST ACT OF 1989* 

25/89] 

HZBZT ©i IAN R EP OST S : - 

DIAL REPOST fttSlf’VBDNCXBL IN ST I T U T I ONS * 
DSN, RECOVERY NSS) 10NC— T ACT OP 1989 
WFBRKNCS IfbqKF *4/25/89] (OS p000(0>] ^ 

IANCIAL IWTOOTIONB RRFOSH, RROOVXRY ID 
)RCEMBNT ACT OF 1989 - C ONFER ENCE RXPOST 
222 (TO ACCOMPANY HR 1278) • (4 page <0)1 
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Madison No. 

STAR Record 

"US DISTRICT COURT: WARD V FDIC, CONSERVATOR 
FOR MADISON GUARANTY: ORDER DENYING MOTION 
FOR STAY" (5/22/89] <02 pageU) ) 

533 

10662 

"US COURT OF APPEALS FOR 8TH CIRCUIT RB: 

89 -1961/1980 JuTR FR ST. VRAIN TO LAWRENCE 
BATES RE OPINION ENTERED INTO AND- DIRECTING 
HOW TO FILE PETITION FOR REHEARING” 
[6/7-14/891 <01 page<s) ) 

534 

10663 

"US COURT OF APPEALS FOR 8TH CIRCUIT NOS. 
89 - 1961 , 89-1980. PETITION FOR WRIT OF 
MANDAMUS AND ON APPEAL” (7/18/89] FILED 
[8/7/89] <04 pagefo)) 

535 

10664 

■EXHIBIT E: US DISTRICT COURT. SETH WARD V. 
FDIC, CONSERVATOR FOR MADISON GUARANTY. 
LR-C-89-180: ORDER DENYING MOTION FOR STAY” 
[5/22/89] <02 pago<s)) 

S36 

10665 

•US COURT OF APPEALS FOR 8TH CIRCUIT RB: 
89-1961/1980 LTR FR ST. VRAIN (BY MARILYN 
MCDONALD. DEPUTY CLBRK/OPINIONS TO LAWRENCE 
BATES RE OPINION ENTERED INTO AND DIRECTING 
HOW TO FILE PETITION FOR REHEARING” 
[8/7-14/89] <01 page< 0 ) ) 

537 

10666 

■EXHIBIT E: US DISTRICT COURT. SETH WARD V. 
FDIC. CONSERVATOR FOR MADISON GUARANTY. 
LR-C-89-180: ORDER DENYING MOTION FOR STAY" 
[5/22/89] <02 ptgeten 

538 

10667 

•US COURT OF APPEALS POR STB CIRCUIT RB: 

539 

10668 


•9-i9ci/i»«o m r m bt. vrazm (by marilyh 
MCDONAIA, D1PUTY CLBXK/OPIHIOIIS TO LMatSNCS 
BATES RB OPINION OTTERED I NTO AMD DIRECTING 

How^To^ri LE m nai fob rehearing* 

•EXHIBIT Ar^pInDR.bp APPEALS, ETH DISTRICT 540 10669 

nos. i9-i»< iainnl6 n r re pslxc on peiitjon 
POR NEXT JOED T EPIC ON , 

APPEAIN* * liMMp'nhl/ni FILED 
(9/7/S9] 1 04 pa*aM) 

•ltr pr gum m, prxdky, eldbbdob a 541 10570 

CLARK TO ST.'*V8f&, CURE, 08 COURT OP 
APPEALS RB: HARD V VDXC, RESPONSE OP PDXC AS 
MANAGER FOR PSLXC, CONSERVATOR FOR MADI80N 
GUARANTY TO HARD MOTION TO DISMISS . * 

[7/11/99] (02 page (a) ) 
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Title/Page Count Madison No. 

FR GEORGE PIKE, JR., PRIDAY, ELDREDGE k 542 
CLnKK TO ST. VRAIN, CLERK, US COURT OP 
APPEALS RE: WARD V FDIC, RESPONSE OF FDIC AS 
MANAGER FOR FSLIC, CONSERVATOR FOR MADISON 
GUARANTY TO WARD MOTION TO DISMISS . ■ 

(7/11/89] (01 page (s)) 

"US COURT OF APPEALS, 8TH CIRCUIT: WARD V 543 

FDIC, RESPONSE' OF FDIC AS MANAGER FOR FSLIC, 

CONSERVATOR FOR MADISON GUARANTY TO WARD 
MOTION TO DISMISS, WRITTEN BY GEORGE PIKE, 

JR." (7/11/89] (16 page (8)) 


4 US COURT OF APPEALS, 8TH CIRCUIT: WARD V 544 

FDIC, AS MANAGER FOR PSLIC, CONSERVATOR FOR 
SADISON GUARANTY: APPELLEE, WARD'S MOTION 

.X) DISMISS" (6/30/89] (03page(s)) 

LTR. FR THOMAS RAY, SHULTS, RAY k KURRUS ON 545 
EHALF OF APPELLEE SETH WARD: MOTION TO 
)XSMISS TO ST. VRAIN, CLERK, US COURT OP 
PPEALS" [6/27/89] (02 page(8)) 

JS COURT OF APPEALS, 8TH CIRCUIT: SETH WARD 546 
F’-'-*' AS MANAGER FOR FSLIC, CONSERVATOR FOR 
\ I GUARNATY: WARD'S MOTION TO DISMISS 
JO. -9-1980BA) ■ [undated] (17 page (8)) 

CIRCUIT COURT OF PULASKI COUNTY, ARK, 2ND 547 

■VISION, NO. 87-7580: WARD. PLAINTIFF V. 

\DISON GUARANTY AND MADISON FINANCIAL: 

TICE OF APPEAL AND DESIGNATION OF RECORD 
XHIBIT A) ■ [10/6/88] (02 page(»)) 


IHIBITil} 


N US DISTRICT COURT FOR EASTERN DIV. 

KANSAS W ES T ERN DIVISION, NO. LR-C-89-180: 

RD V. VDZC« CONSERVATOR FOR MADX80N 
ARANTT«4*QTZCB OP REMOVAL TO USDC, EDA 

- iso? * 

!D v f VDiC'^SSgfmnaa* for madiso m 

JUUVTTt ORDER^jlNTTNO PLAINTIFF'S MOTION 
REMAND (EXEXBt* C) • 44/28/89] (01 

«(•>) ‘ 


DISTRICT COURT, EA S T ERN DISTRICT OF 
ANSAS, WESTERN DIVISION D O CKE T NO. 
C-*°-180: 8ETH WARD V. FDIC: TRANSCRIPT OF 
Z US BEFORE THE NON. STEVEN RBASONBR. 
IA.. CBS, FOR PLAINTIFF, THOMAS RAY; FOR 


548 


549 
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10673 

10674 
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10678 
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Titis/Page Count Madison No. STAR Recc 

DEFENDANT, GEORGE PIKE" [4/28/89] (16 

page(s) ) 

"ARKANSAS COURT OF APPEALS. MADISON GUARANTY 551 10680 

S&L AND MADISON FINANCIAL CORP. V SETH WARD, 

NO. CA 39-124: MOTION OF APPELLANTS TO EXTEND 
TIME FOR FILING OF ABSTRACT AND BRIEF" 

[6/30/89] (05 fcage(a)) 


"INVENTORY OF BOX TWO OF TWO BOXES: PARTS III 
& IV OF IV PARTS SETH WARD" [undated] (01 

page (a) ) 

"SETH WARD: LITIGATION AND PROOFS OF CLAIM, 
PART IV OF IV PARTS" [undated] (51 page(a)) 

"US COURT OF APPEALS, 8TH CIRCUIT IN RE: 
FSLIC, AS CONSERVATOR OF MADISON GUARANTY SfcL 
BY FDIC AS MANAGER FOR THE CONSERVATOR, 
PETITIONER V. SETH WARD, RESPONDENT: RESPONSE 
IN OPPOSITION TO FDIC ' S EMERGENCY MOTION TO 
STAY ORDER OF REMAND PENDING DISPOSITION OF 
PETITION FOR WRIT OP MANDAMUS" [6/14/89] 

(15 page (a)) 

■EXHIBIT A: USA BEFORE FSLIC IN THE MATTER 

OF: MADISON GUARANTY SfcL, FED HOME LOAN BANK 
BOARD RESOLUTION NO. 86-851: STIPULATION AND 
CONSENT TO ENTRY OF ORDER TO CEASE AND 
DESIST" [8/15/86] (3 page (a)) 

"EXHIBIT B: USA BEFORE FSLIC IN THE MATTER 

OF: MADISON GUARANTY SfcL, FED HOMB LOAN BANK 
BOARD RESOLUTION NO. 86-851: ORDER TO CEASE 
AND DESIST" (8/15/86] (25 page (a)) 

"EXHIBIT C: ESCROW AGREEMENT B/N MADISON 
GUARANTY AMD N ORIMN BANK fc TRUST" [ u ndated] 

( « i*- 

"EXHIBIT Et^tt - Smi ElCT COURT, EASTERN 
DISTRICT, ET&/ WARD V. FDIC, 

CONSERVATOR, fcjfTRn* GUARANTY (LR-C- 89 -180) I 
NOTICE OF RBCfVAL TO US DISTRICT COU RT F OE 
THB EASTERN DISTRICT OF ARKANSAS, WESTERN 
DIVISION" (1^10/89] (03 pege(a)) 

•EXHIBIT F: t* DISTRICT COURT, EASTERN 
DISTRICT, WESTERN DIVISION, SETH WARD V. 

?DIC, CONSERVATOR, MADISON GUARANTY 
(LR-C- 89 - 180) : ORDER BY JUDGE RBASONER 
DENYING MOTION FOR 8TAY PENDING APPEAL 


552 

10681 

553 

10682 

554 

10683 


555 10684 


556 10685 


557 10686 

558 10687 



559 



10688 
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bl/wING COURT LACKS JURISDICTION TO 
RECONSIDER OR STAY THE ORDER REMANDING THE 
ACTION TO THE ARKANSAS COURT OF APPEALS” 

[5/22/69] (02 page (8) ) 

-EXHIBIT G: US DISTRICT COURT, EASTERN 
DISTRICT, WESTERN DIVISION, SETH WARD V. 

?DIC, CONSERVATOR, MADISON GUARANTY 
(LR-C-89-180) : MOTION TO REMAND BY 

PLAINTIFF, WARD, SUBMITTED BY THOMAS RAY” 

[3/22/89] (05 page (8)) 

-CERTIFICATE OF SERVICE OF COPIES OF MOTION 
TO REMAND BY PLAINTIFF, WARD, SUBMITTED BY 
NOMAS RAY- [3/22/89] « (01 page(s)) 

•EXHIBIT H: US DISTRICT COURT, EASTERN 
"I STRICT, WESTERN DIVISION, SETH WARD V. 

DIC, CONSERVATOR, MADISON GUARANTY 
(LR-C-89-180) : PLAINTIFF'S MEMORANDUM OF LAW 

TO SUPPORT OF MOTION TO REMAND" [3/22/89] 

14 page (8)) 


560 10689 

561 10690 

562 10691 


’B3T~W I: US DISTRICT COURT, EASTERN 563 10692 

CT, WESTERN DIVISION, SETH WARD V. 

Law, CONSERVATOR, MADISON GUARANTY 
.LR-C-89-180): PLAINTIFF'S REPLY TO 

EFENDANT'S RESPONSE IN OPPOSITION TO MOTION 
D MOTION TO REMAND” [4/19/89] (27 page (a)) 


LAWRENCE F. BATES (HOPKINS, SUTTER, HAMEL 6 564 10693 

IRK) , OF COUNSEL, LTR. TO PAUL JEDDELOH, 

3Q. , FDZC ATTACHING DOCUMENTS FOR REVIEW" 

8/16/89] (01 pg«(0)) 

JS COURT OF APPEALS, STB CIRCUIT, NO. GA 565 .7*0694 . 4 

.-,’ 566 -flfi. 10695 

irc*r/Nsar*v s&. . . .owfe e • JL 

■ Trr *• ii. ... *. ;• 

t .r> «*• . *•* -*• ' 

kTBS, MOnOMi AND ORDERS" (undated] (05 

»ge(a)) .17 

NANSCRIPT OF 567 10696 

AUTXFFTO EXHIBITS, WITNESSES, 

TIONS, DEFENDANT'S E V I D ENCE, WITNESSES 
L-. ^NATIONS" (undated] (02 page (a)) 


9-1980 

ILIC'S 

undated] 


IS DISTRICT 
.-VISION, 
4DI80N 

: sting of 



FDZC AS CON SER VATOR: 

muAffi 

I . ; . • - 


DISTRICT, 

JDXC# 

>sr*fso) 

r »/ 
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Tide/ Page Count . 

"EXCERPTS OF TRANSCRIPT OF PROCEEDINGS BEFORE 
THE HON. STEVEN REASONER , US DISTRICT COURT 
AND EXHIBITS *' (undated] (66 page (a)) 

■WARD V FDIC, CONSERVATOR , US DISTRICT COURT: 
PLAINTIFF’S REPLY TO DEFENDANT'S RESPONSE IN 
OPPOSITION TO MOTION TO MOTION TO REMAND - 
INCLUDED IN PLAINTIFF'S BRIEFING " [undated] 
(30 page (a) ) 

"FEDERAL HOME LOAN BANK BOARD RESOLUTION 
86-851: STIPULATION & CONSENT OF ORDER TO 
CEASE AND DESIST - INCLUDED IN 8/16/89 
PLAINTIFF'S BRIEFING FOR COURT OF APPEALS" 
[8/15/86] (01 page (a) ) 

"FEDERAL HOME LOAN BANK BOARD RESOLUTION 
86-851: ORDER TO CEASE AND DESIST - INCLUDED 
IN 8/16/89 PLAINTIFF'S BRIEFING FOR COURT OF 
APPEALS" (8/15/861 (38 page(o)) 

•MEMORANDUM OPINION AND ORDER IN RE: US 
DISTRICT COURT EASTERN DISTRICT ARKANSAS, 
WESTERN DISTRICT: FIRST FINANCIAL SfcL OF BL 
DORADO, FIRST FEDERAL SfcL OF ROGERS, ARK, BT 
AL, PLAINTIFFS (NO. LR-C-86-''24) V FSLIC AS 
RECEIVER FOR FIRSTSOUTH, F.A. , DEFENDANT fc 
FSLIC, AS RECEIVER V. FIRST JACKSONVILLE 
BANK, ET AL, DEFENDANTS /COUNTBRPLAINTIFFS 
INCLUDED IN 8/16/89 PLAINTIFF'S BRIEFING FOR 
COURT OF APPEALS* [1/21/87] (05 page(s)) 


Madison No. 
566 

569 


570 


571 


572 


Page: s 6 


STAR Rece 
10697 


10698 


10699 


10700 


10701 


"US DISTRICT COURT, HARD V. FDIC, 

CONSERVATOR: MOTION FOR RECONSIDERATION OR, 
ALTERNATIVELY, UNND OF HOB ACTION FENDING 
APPEAL - INCLUDED IN 8/16/89 PLAINTCPF'8 
BRIEFING FOR COURT OF APPEALS* (5/12/89] (02 


>(•)) 

•US DI8TRXCT 
CONSERVATORS 

FSLIC*# 

ALTERNATIVE 
APPEAL • 
BRIEFING FOR 
>(•)) 





V. FDZC, 

Dr SU PPO RT OP 



ACTION 
8/18/89 PLAINTIFF '8 
OF APPEALS* (5/12/89] (IS 


■FHLBB APPOINTMENT OF CONSERVATOR FOR MADISON 
GUARANTY - INCLUDED IN 8/16/89 PLAINTIFF'S 
BRIEFING FOR COURT OF APPEALS* (2/28/89] (18 
(*)) 


573 


574 


575 


10702 


10703 



10704 
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.--JUDGEMENT AGREEMENT AMONG FEDERAL HOMB LOAN 576 10705 

BANK BOARD, FSLIC & FDIC - EXHIBIT 2 - 
INCLUDED IN 8/16/89 PLAINTIFF'S BRIEFING FOR 
COURT OF APPEALS” [2/7/89] (32 paged)) 


■IN THE US DISTRICT COURT EASTERN DISTRICT OF 577 10706 

ARKANSAS, WESTERN DIVISION (DOCKET NO. 

LR-C- 89 - 180) , /WARD, PLAINTIFF V. FDIC, 

DEFENDANT: TRANSCRIPT OF PROCEEDINGS BEFORE 
THE HON. STEVEN REASONER BY PEGGE J. MERKEL" 

[4/28/89] (23 paged)) 

"ARKANSAS COURT OF APPEALS: MADISON GUARANTY 578 10707 

fc MADISON FINANCIAL, APPELLANTS V. SETH WARD 
(NO. CA 89*124) , APPELLEE: MOTION OF 
APPELLANTS TO EXTEND TIME FOR FILING OF 
ABSTRACT AND BRIEF” [8/2/89] (42 paged)) 


"ARKANSAS COURT OF APPEALS: FDIC, CONSERVATOR 579 10708 

FOR MADISON GUARANTY & MADISON FINANCIAL, 

APPELLANTS V. SETH WARD (NO. CA 89*124), 

APPELLEE: APPELLEE'S RESPONSE IN OPPOSITION 
TO APPELLANTS' THIRD MOTION FOR EXTENSION OF 
TIM® TO FILE ABSTRACT AND BRIEF" [8/4/89] 
aged)) 


"ARKANSAS COURT OF APPEALS: FDIC, CONSERVATOR 580 10709 

FOR MADISON GUARANTY St MADISON FINANCIAL, 

APPELLANTS V. SETH WARD (NO. CA 89*124), 

APPELLEE: APPELLANT FSLIC' S SUPPLEMENTAL 
BRIEF IN SUPPORT OF ITS MOTION FOR EXTENSION 
OF TIME TO FILE ABSTRACT AND BRIEF" 

[8/2/89] (04 paged)) 


•ARKANSAS COU R T OF APPBAL8: FDIC, CONSERVATOR 381 10710 

FOR MADISON GUARANTY A MADISON FINANCIAL, 

APPELLANTS V. SETS MAID (NO. CA 89*124), 

APPELLEE i MOT IO N ID DISMISS" £8/10/89] ISA 

paged)) ! v v*w.- 

•ARKANSAS COUN T wlB StlLS i FDIC, CONSERVATOR S82 - ^ S 10711 

POR MADISON MADISON FTNANrTAL/V^i^afsmR- OT' 

APPELLANTS V.fpnDID JNfeCA 89-024) , 

APPELLEE: JtfPNWI SPPF LS MT EA L RESPONSE. IN 
OPPOSITION YD APPELLANTS' THIRD NOTION FOR „*-• * l T: 

SXTENSION OF 4jfl|BlU FILE ABSTRACT AND BRIEF 1 . & 

[S/10/89] dSnpad)) -4 .3T- - T>.r 

■ • ? r 

•CONGRESSIONAL BBCORD - SOUSE: POWER TO SS3 10712 

IT JURISDICTION" [8/4/S9] (02 paged)) 
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Tit . ie/Page Count Madison No. STAR Rect 

■IN THE US DISTRICT COURT, EASTERN DIVISION 584 10713 

CF ARKANSAS, WESTERN DIVISION (NO. 

LR-C-89 -180) , SETH WARD V. FDIC, CONSERVATOR: 

PLAINTIFF'S RESPONSE IN OPPOSITION TO FDIC'S 
MOTION TO RECONSIDER OR STAY THE ORDER OP 
REMAND" [5/17/89] (18 page(s)) 

"IN THE US DISTRICT COURT. EASTERN DIVISION 585 10714 

OF ARKANSAS, WESTERN DIVISION (NO. 

LR C- 89 - 67) , FIRST FEDERAL SAL OF HARRISON, 

ARK, PLAINTIFF V. SAVERS FEDERAL SAL OF 
LITTLE ROCK, ARK: RTC’S NOTICE OP REMOVAL" 

[8/22/89] (04 page (s) ) 


"IN THE US DISTRICT COURT, EASTERN DIVISION 586 10715 

OF ARKANSAS, WESTERN DIVISION (NO. 

LR-C-89-67) , FIRST FEDERAL SAL OF HARRISON, 

ARK, PLAINTIFF V. SAVERS FEDERAL SAL OF 
LITTLE ROCK, ARK: ORDBR DENYING PLAINTIFF'S 
MOTION TO REMAND CASE TO STATE COURT; 

GRANTING DEFENDANT’S MOTION TO STAY ALL 
PROCEEDINGS FOR 45 DAYS; DIRECTING DEFENDANT 
TO POST BOND IN THE FORM OF US TREASURY BILL; 

DIRECTING CLERK OF THB COURT TO HOLD TREASURY 
BILL; GIVING PLAINTIFF RIGHT IN THE BOND BY 
SERVING A WRIT GARNISHMENT OR WRIT OF 
EXECUTION ON DEFENDANT ON 9/8/89; THAT 
CONDITIONS OF COURT SHALL CONTINUE UNTIL 
FURTHER ORDERS OF THE COURT" [9/12/89] (02 t 

page (a) ) 



"IN THE US DISTRICT COURT, EASTERN DIVISION 
OF ARKANSAS , WESTERN DIVISION (NO. 
LR-C-89-67), FIRST FEDERAL 8AL OF HARRISON, 
ARK, PLAINTIFF V. SAVERS FEDERAL SAL OF 
LITTLE ROCK, ARK, CASE NO. LR-C-89-679: 
TENDER IN LIEU OF GARNISHMENT BY ETC, AS • 
CONSERVATOR JOB JAFERS - ST GEORGE D AHEKE, 

esq., nmi4 men* tt/u/tt] <ts 

Page (■) 

DTVXSIOV i 

190 • 

SAL OF KAIITSOR, 
kderal SAL OF 

I*-C-89-€7f i 
BY RTC, AS 

CONSERVATOR TOR SAVERS - BY GEORGE DAHXXE, 
ZSQ., HASTIB 4 KIRSCHNER" [9/12/89] (02 

page (a)) 


"IN TEE OB 
OF AUAS8JL 

LR-C-89-67) 
\RK, 

LITT LE 

rENDER IN 


587 
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CIRCUIT COURT OF PULASKI COUNTY, ARK., 569 10718 

;ND DIVISION, SETH WARD V. MADISON 
GUARANTY S&L AND MADISON FINANCIAL: 

SUPERSEDEAS ORDER BY JUDGE PERRY V. WHITMORE 
- ESCROW AGREEMENT ENTERED INTO IN LIEU OF 
SUPERSEDEAS BOND" [11/15/86] (04 page(s)) 


■US COURT OF APPEALS FOR THE ELEVENTH CIRCUIT 590 10719 

(NO. 89*5272) >IN RE: FSLIC fc SAVERS FEDERAL 
SfcL ASSOCIATION, PETITIONERS ON PETITION FOR 
WRIT OF MANDAMUS TO THE US DISTRICT COURT FOR 
THE SOUTHERN DISTRICT OF FLORIDA" [4/24/89] 

(08 page (s)) 


■US COURT OF APPEALS FOR THE EIGHTH CIRCUIT 591 10720 

(NO. 89-1980EA) , SETH WARD, APPELLEE, V. 

FSLIC AS MGR FOR FSLIC, CONSERVATOR FOR 
MADISON GUARANTY SfcL, APPELLANT AND (NO. 

89-1961) IN RE FSLIC, PETITIONER ON PETITION 
POR WRIT OF MANDAMUS TO THE US DISTRICT COURT 
?OR THE EASTERN DISTRICT OF ARKANSAS: MOTION 
K) CONSOLIDATE PROCEEDINGS” [8/7/89] (03 
»ge(s)) 

US COURT OF APPEALS FOR TOE EIGHTH CIRCUIT 592 10721 

N' '-1980EA) , RTC, AS CONSERVATOR FOR 
A i GUARANTY, APPELLANT V. SETH WARD, 

PPELLBE : BRIEF OF APPELLEE" [1/6/90] (23 
age(s) ) 


JS DISTRICT COURT, EASTERN DISTRICT OF 593 

IKANSAS, WESTERN DIVISION (CIVIL NO. 

-C-89-228), 88TH WARD II fc ANN BALCH WARD V. 

IC, CONSERVATOR FOR MADI80N GUARANTY: ORDRR 
ANTING DEFENDANT'S NOTION FOR 8I9MARY 
DGMBNT AMD DISMISSING CASE, W/ PREJUDICE. 

CH PARTY TO BEAR ITS OWN COSTS, AND 
AXNTirVS^UtS EST O PP ED FROM CLAIMING A EIGHT ... . 

A IGNEWONOTIP W THAT REFLECTED .. 

THE OFFTCXAZ/EBOtoDS OF TEE DEFENDANT.” 

'23/90] * 

COURT OF*^«BtOE f|B B2GBTB CIRCUIT 
. 89*1980] WARD, APPELLEE, V. RTC i 

SERVITOR FOR IfcDZSON GUARANTY ON APPEAL: 

CURIAM: APPEAL IS MOOT” SUB M I TTE D 
13/90] y VZUD (S/7/90) (S2 page (8)) ^ 

«•/ :••• 

DISTRICT COURT, EASTERN DISTRICT, WESTERN S9S/ 
CSION (DOCKET NO. LR-C-89-807) SETH WARD, 
y ’V RTC, AS CONSERVATOR FOR MADISON • 

AND MADISON FINANCIAL: TRANSCRIPT 
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OF HEARING BEFORE THE HONORABLE JUDGE STEPHEN 
M. FEASONER" [10/31/89] (59 page(a)) 


•LTR FROM HARRY A. LIGHT TO ACTING CLERK, US 596 10725 

COURT OF APPEALS TO THE HONORABLE MICHAEL B. 

CANS RE: CAUSE. NO. 91-3015, WARD V RTC AS 
RECEIVER FOR MADISON GUARANTY ET AL ATTACHED 
TO OWN ENTRY OF APPEARANCE ON BEHALF OF 
APPELLANTS , ENTRY OF APPEARANCE OF MICHAEL G. 

THOMPSON ON BEHALF OF APPELLANTS, AND 3 
COPIES OF NOTICE OF APPELLANTS' INTENTION TO 
FILE SEPARATE APPENDIX FOR FILING" [9/13/91] 

(06 page (a)) 

"RE: CAUSE NO. 91-3015, WARD V RTC AS 597 10726 

RECEIVER FOR MADISON GUARANTY ET AL ENTRY OF 

APPEARANCE OF MICHAEL G. THOMPSON ON BEHALF 

OF APPELLANTS" "NOTICE OF APPELLANTS 1 

INTENTION TO FILE SEPARATE APPENDIX: IN NO. • 

91-3015, WARD, APPELLEE V. RTC AS RECEIVER 
FOR MADISON GUARANTY. & MADISON FINANCIAL 
CORP.. APPELLANTS" [9/13/91] (07 page(s)) 


"RE: CAUSE NO. 91-3015, WARD V RTC AS 598 10727 

RECEIVER FOR MADISON GUARANTY ET AL ENTRY OF 
APPEARANCE OP HARRY A. LIGHT ON BEHALF OF 
APPELLANTS" [undated] (03 page (a)) 


-LTR. FR MICHAEL B. GANS, CLERK, US COURT OF 599 10728 

APPEALS FOR THE EIGHTH CIRCUIT TO HARRY A. 

LIGHT & GEORGE PIKE, JR., FRIDAY & BLDRHDGB, 

RE: 91-3015BALR, HARD V RTC WITH APPEAL 
BRIEFING SCHEDULE, BRIEFING CHECKLIST AMD 
ADDRESSES OF INVOLVED PARTIES" (7 page (a)) 


"US COURT OF APPEALS - EIGHTH CIRCUIT, €00 

APPELLEE'S FORM B: APPEAL INFORMATION FORM 
COMPLETE) BY TBGNA8 BAX, 8SULT8,RAY A KURBDB, 

FOR 8ET8 MAXD"^/10/91] (3 page (a)) 

■US DISTRICT JhHE^USTSRN DISTRICT OP 601 

ARKANSAS? ORMjKHDDLING HEAPING TOR 
7/19/91 ZN UfWuC- 89-807, NASD V, ETC, M ^ 
CONSERVATOR FOR 9NDIBON ODARANTY AND MADIBON n 
FINANCIAL" 17/3/91] 101 page(a)! - ■* 

■US DISTRICT OdOKT, EASTERN DISTRICT OP >V' -‘ 602 

ARKANSAS: ORDER GRANTING DEFENDANT'S NOTION 
TO SU BST ITU TE RTC AS RECEIVER IN PLACE OP AS 
CONSERVATOR IN RE LR-C-89-807, WARD V. RTC, 

AS CONSERVATOR FOR MADISON GUARANTY AMD 
MADISON FINANCIAL" [7/2/91] (4paga(a)> 
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e/Page Count 

"US DISTRICT COURT, EASTERN DISTRICT OP 
ARKANSAS CIVIL NO. LR-C-89-807, WARD V. RTC, 
AS RECEIVER FOR MADISON GUARANTY AND MADISON 
FINANCIAL: MOTION FOR RELIEF FROM JUDGMENT BY 
DEFENDANTS, RTC, ET AL" {7/11/91] (04 
page (a) ) 

-US DISTRICT doURT, EASTERN DISTRICT OF 
ARKANSAS CIVIL NO. LR-C-89-807, WARD V. RTC, 
AS RECEIVER FOR MADISON GUARANTY AND MADISON 
FINANCIAL: BRIEF IN SUPPORT OF MOTION FOR 
RELIEF FROM JUDGMENT BY DEFENDANTS, RTC, BT 
AL- [7/11/91] (42 page (a) ) 

-SECURITY PROGRAM", Madison Guaranty Savings 
4 Loan Association. [03/05/92] (1 page(a)) 

•A COMMUNITY REINVESTMENT ACT STATEMENT", 
Madison Guaranty Savings 4 Loan Association. 
[03/05/92] (3 page (a) ) 

"EMERGENCY OPERATING PLAN", Madison Guaranty 
Savings 4 Loan Association. [03/05/92] (2 
t a)) 

"SECURITIES INVESTMENT POLICY", Madison 
Guaranty Savings 4 Loan Association. 

[03/05/92] (4 page (a)) 

"MINUTES OF MB8TXNGS OF THE BOARD OF 
DIRECTORS-, Madiaon Guaranty Savings 4 Loan 
Association. [04/24/82-12/04/82] (11 pege(a)) 


Madison No. 
603 


604 

605 

606 

607 

608 
609 


Page: 61 
STAR Record 
10732 


10733 

10734 

10735 

10737 

10738 

10739 


* MINUTES OF MEE TIN GS OF THE BOARD OF 
DIRECTORS", Madison Guaranty Savings 4 Loam 
Association. [01/08/83-12/28/83J "MINUTES OF 


THE S TOCK HO LDERS 

sage (a)) 

■MINUTES lOT 
URBCIQRS" 
issoc 



(03/05/83 


•MINUTES OF 
•IRHCTORS", 
issociation. 
7BM ANNUAL 
01/21/85] CS* 



610 “ 

r^vssFi . 

r-!Ktr 

. ' 6ii .ii» 

iloin 
M) 

- ■< ■ * “ 

_ dr-^vr . 6i * <1 • * 

_ Guaranty Savings 8 Loan '• *"' 

14/85 *12/19/85] " MlWflS OF * - W - 

I OF SHARE HOLDERS" . 

(■)} :* v- " 


THE BOARD 

. Savings lloi 

£1/94) jh+m* 


K MS OF MEETINGS OF THE B OARD OF * * 613 

IR*_.tORS", Madiaon Guaranty Savings 6 Loan 
asociation. [01/30/86-12/30/86] "RESOLUnOM, 
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FINANCIAL OPTIONS TRANSACTIONS- [04/09/86] 

-MINUTES OF SPECIAL BOARD OF DIRECTORS 
MEETINGS- (04/09/86] (07/14/86] [07/15/86] 

[07/ 1 7/86 j [07/22/86 J [08/05/86] [08/11/86] 

[C9/09/86] [09/25/86] [10/28/86] [12/02/86] 

[12/09/86] -JOHN LATHAM LETTER OF 
RESIGNATION" (07/17/86) "STATEMENT OF POLICY: 

DIRECTOR RESPONSIBILITIES AND CONFLICT OF 
INTEREST GUIDELINES" [10/16/86] "BOARD OF 
DIRECTORS LOAN COMMITTEE MEETING" [12/23/86] 

(89 page (a)) 


1 "LETTER TO PEAT MARWICK MAIN k CO FROM 614 10744 

SECRETARY", Madison Guaranty Savings k Loan 
Association, CERTIFICATION OF LIST OF MINUTE 
BOOK- [05/22/87] (3 page (a)) 

•RESOLUTION" BY SARAH HAWKINS, SECRETARY, 615 10745 

Madison Guaranty Savings k Loan Association, 

BOARD OF DIRECTORS AUTHORIZED SALE OF REAL 
ESTATE LOCATED AT 5200 JOHN P. KENNEDY BLVD, 

NORTH LITTLE ROCK, ARKANSAS [08/13/87] (1 

page (a)) 

"MINUTES OF MEETINGS OP THE BOARD OF 616 10746 

DIRECTORS", Madison Guaranty Savings k Loan 
Association. [01/06/87-06/18/87] "MINUTES OF 
SPECIAL BOARD OF DIRECTORS MEETINGS" 

[01/27/87] [03/03/87] [06/23/87] "BOARD OF 

DIRECTORS LOAN COMCTTBE SPECIAL MEETING" 

[01/14/871 [02/09/87] (285 page(s)) 


"MINUTES OF MEETINGS OF THE BOARD OF 
DIRECTORS", Madison Guaranty Savings k Loan 
Association. [07/16/87-12/31/87] "MINUTES OF 
SPECIAL BOARD OF DIRECTORS MEE T ING S" 


I)) 


[07/30/87] "BOARD OF DIRECTORS LOAN 
REVIEN/NORROOT O MH TT E1 MEETING" (08/19/87] 
"ANNUAL •VOGKBOtESRS 
[10/23/87] tM7 JBB0a(l 

"MINUTES OF MUM 8 G8 OF TEE BOARD OF r 

DIRECTORS", Midlann Guaranty Savings k Loan 
Association. (01/21/88-06/16/88] " MINUTES OF 
SPECIAL BOARD OF DIRECTORS MEETINGS" 
[03/31/88] (05/06/881/(06/09/88] "LOAN 
COMOTTEB MEETING MINU T ES " (01/26/88] 4T 
(02/09/88] (02/17/88) (02/24/88] (02/25/88] 


(03/02/88] 

[03/29/88] 

[04/26/88] 

[05/05/88] 


[03/09/88] 

(04/05/88] 

[05/02/88] 

[05/06/88] 


(03/15/88] 

[04/12/88] 

[05/03/88] 

[05/09/88] 


[03/23/88] 

[04/19/88] 

[05/04/88] 

(05/10/88) 


617 


618 


10747 


10748 


2233 


9061 


MADISON GUARANTY DOCUMENT INDEX 


Page: 63 
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12/88] (05/13/88] (05/23/88) (05/24/88) 

l» j/25/88] (05/26/88) (05/27/88] (05/31/88) 

(06/01/88] (06/02/88] [06/03/88] (06/07/88) 

[06/08/88] (06/10/88) (06/13/88) [06/15/88] 

•SPECIAL LOAN COMMITTEE MEETING MINUTES* 

(01/27/88] [01/28/88] [02/01/88] [02/02/881 
(02/03/88) (02/05/88) (02/08/88) (02/10/88) 

[02/11/88] [02/12/88] [02/16/88] [02/23/88] 

[03/01/88] [03703/88] (03/10/88] [03/16/88] 

(03/17/88) [03/18/88] (03/21/88) (03/24/88) 

[03/25/88] [03/30/88] [03/31/88] (04/01/88) 

(04/07/88) [04/08/88] [04/15/88] (04/18/88) 

[04/20/88] (04/21/88) [04/22/88] [04/25/88] 

(04/27/88) (04/28/88) [03/10-04/19/88] 

[05/20/68] (311 page (a)) 


'MINUTES OF MEETINGS OF THE BOARD OF 619 

DIRECTORS", Madison Guaranty Savings 6 Loan 
•ssociation. (07/28/88-12/13/88) ‘MINUTES OF 
PECIAL BOARD OF DIRECTORS MEETINGS " 

108/10/88] [08/25/88] (09/08/88) [10/06/88] 

LOAN COMMITTEE MEBTING MINUTES ■ 

36/16-07/20/88) (06/16/88) (06/17/88) 

06/20/88] [06/21/88] [06/22/88] [06/23/88] 

06 '“-/88] [06/25/88] (06/27/88) [06/28/88] 

88] [06/30/88] [07/01/88] [07/05/88] 

I7/.-/88] [07/07/88] [07/08/88] [07/11/88] 

37/12/88] [07/13/88] [07/14/88] [07/15/88] 

•7/22/88] [07/25/88] (07/26/88) [07/27/88] 

7/28/88] (07/29/88) (08/01/88) [08/02/88] 

>8/03/88] (08/04/88) (08/05/88) (08/08/88) 

8/09/88] [08/10/88] (08/11/88) t08/12/88] 

8/15/88] (08/18-09/15/88] (09/15-10/20/88) 

0/20-11/ 17/8 8] [11/1 7 -12/15 /88] ‘SPECIAL 

AN COMOTni MEETTSG MINUTES* 

5/16 -07/21/88] 106/08-07/20/88] (342 

-NOTES BOARD "dr . -3»«S20 U - 

RCTOSJT* SaviagsiJlMa .> 

/05/88-0^^^^^»S? ^ ^- *• ’ 

ions op^flKnrlaiMrmB wmBoa*, 

■on OuaxS^nfifevlNM £ Loan Association. • itttu .- - 

: 03/85] (8l/W/86nBl/31/86) (02/20/86) 

10/86] (03/31/86) f04/16/86) (08/11/87) 

09 /®7] (09/24/87) (10/28/87) (11/04/87) 

J 1 (11/18/87) [11/29/87] (12/02/87) 

3>. ] [12/16/87] (01/11/88] (01/19/88) 
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[01/17/80] [02/04/88] [03/02/88] [ 03 / 07 / 88 ] 

[03/22/ 88 ] [04/12/88] [06/10/88] [ 06 / 28 / 88 ] 

[07/11/88] [ 07 / 26 / 88 ] [ 07 / 28 / 88 ] [ 08 / 08 / 88 ] 

[08/10/88] [ 09 / 09 / 88 ] [ 10 / 22 / 88 ] [ 10 / 28 / 88 ] 

i02/23/89] "MINUTES OF SUPERVISORY MEETINGS" 

[08/03/87] [ 08 / 05 / 87 ] [ 08 / 10 / 87 ] "MINUTES OP 

PAST DUE LOAN /COMMITTEE MEETINGS" [ 08 / 04 / 87 ] 

[08/11/87] "LOAN DEPARTMENT MEBTING MINUTES" 

[08/07/87] "MINUTES OF SECURITY MEETING" 

[08/13/87] "MINUTES OF MAPLE CRB ED SEWER 
IMPROVEMENT DISTRICT CONSULTATION MEETING" 

[02/01/88] "MADISON GUARANTY SAVINGS AND LOAN 
ASSOCIATION BOARD COMMITTEBS " "MINUTES OF 
LOAN COMMITTEE MEETINGS" [01/26/88] 

[02/02/88] [02/09/88] [02/17/80] [ 02 / 24 / 88 ] 

[02/25/88] [03/02/88] [03/09/88] 

[03/15-04/14/88] [03/15/80] [03/23/88] 

[03/29/88] [04/05/88] [04/12/88] 

[04/18-05/13/88] [04/19/88] [04/26/88] 

[ 05 / 02 / 88 ] 

[05/06/88] 

[05/13/88] 

[05/20/88] 

[05/26/88] 

[06/02/88] 

[06/13/88] 

[06/16/88] 

[06/22/88] 

[06/27/88] 

[07/01/88] 

[07/08/88] 

[ 07 / 14 / 88 ] 

[ 07 / 22 / 80 ] 

[ 07 / 28 / 08 ] 

[ 08 / 03 / 88 ] 

[ 08 / 09 / 68 ] 

[ 08 / 15 / 00 ] 

[08/30-10/20/08] 110/20-11/17/08] 
[09/15-llWWpHBWIM OP 8PBCXAL LOAN * 

COMOTTSS MET t a O i ^ Ol/27/88] [01/20/08] - 

[02/01/88] COSS/ilf (02/05/88] (02/08/88) 

[02/10/88 J M3M0K<(O2/12/88] [02/16/08] 

[ 02 / 23 /oi] mm/00] (01/03/001 [03/07/001 ■,..****-• 

[03/10/08] [03/18/00] (03/17/08) [03/10/86] 

[ 03 / 21 / 60 ] [02/84/00] [03/25/00] [03/30/00] 

[03/31/00] [04/01/00] / [04/07/08] [04/08/00] ... 

[04/15/08] [ 64 / 11 / 00 ] [04/20/88] [04/21/00] 

[ 04 / 22 / 88 ] [04/25/60] ( 04 / 27 / 88 ] [ 04 / 20 / 00 ] 
[ 03 / 10 - 04 / 19 / 08 ] [ 06 / 16 - 07 / 21 / 88 ] 

[ 06 / 08 - 07 / 20 / 88 ] [ 07 / 01 - 09 / 14 / 88 ] (224 

P*ge(*)) 


[ 05 / 03 / 88 ] [ 05 / 04 / 08 ] [ 05 / 05 / 80 ] 

[ 05 / 09 / 88 ] [ 05 / 10 / 88 ] [ 05 / 12 / 88 ] 

[ 04 / 30 / 86 ] [ 04 / 19 - 06 / 15 / 88 ] 

[ 05 / 23 / 88 ] [ 05 / 24 / 88 ] [ 05 / 25 / 88 ] 

[ 05 / 27 / 88 ] [ 05 / 31 / 80 ] [ 06 / 01 / 88 ] 

[ 06 / 03 / 88 ] [ 06 / 07 / 88 ] [ 06 / 10 / 88 ] 

[ 06 / 15 / 08 ] [ 06 / 16 - 07 / 20 / 88 ] 

[ 06 / 17 / 80 ] [ 06 / 20 / 08 ] [ 06 / 21 / 88 ] 

[ 06 / 23 / 88 ] [ 06 / 24 / 80 ] [ 06 / 25 / 88 ] 

[ 06 / 28 / 08 ] [ 06 / 29 / 88 ] [ 06 / 30 / 88 ] 

[ 07 / 05 / 88 ] [ 07 / 06 / 88 ] [ 07 / 07 / 88 ] 

[ 07 / 11 / 80 ] [ 07 / 12 / 80 ] [ 07 / 13 / 88 ] 

[ 07 / 15 / 08 ] [ 06 / 08 - 08 / 19 / 88 ] 

[ 07 / 25 / 00 ] [ 07 / 26 / 88 ] [ 07 / 27 / 88 ] 

[07/29/68] [ 08 / 01 / 88 ] [ 08 / 02 / 68 ] 

[ 06 / 04 / 00 ] [ 08 / 05 / 88 ] [ 08 / 08 / 88 ] 

[08/10/08] [ 08 / 11 / 88 ] [ 08 / 12 / 88 ] 
(00/10-09/15/88) [ 09 / 15 - 10 / 20 / 88 ] 
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FOIA 94-0014, DOCUMENT LIST*. "LIST OP 622 
ASSETS TRANSFERRED TO CENTRAL BANK AND 
TRUST", from Madison Guaranty Savings 6 Loan 
Association. [12/05/90] "LIST OF ASSETS 
TRANSFERRED TO CITIZENS STATE BANK" 

(12/05/90) "ADDITIONAL LOANS PURCHASED BY 
CITIZENS STATE BANK". "DISPOSITION REPORT", 
listing disposition of assets after closing 
Of Madison, [09/25/92] "SUMMARY OF SALES" by 
the Kansas City Field Office Sales Center. 

"ASSETS SOLD DURING CONSERVATORSHIP”. "LOANS 
SOLD BY SECURITIZATIONS". "ALL ASSETS", 
disposed of by SAMOA contractors. [02/08/94] 

"ASSET RESOLUTIONS”, by compromise or 
settlement. "ASSET LISTING, REAL ESTATE 
OWNED DEPARTMENT, MADISON GUARANTY SOLD” 

[02/04/94] "SUMMARY ASSET TYPE, I-T-D 
BALANCES”, summary information of Madison 
issets disposed of in receivership. 

[02/10/94] "LOAN SALES FROM MADISON 
GUARANTY, ARKANSAS". "SOLD PROPERTY FROM 
SADISON GUARANTY, ARKANSAS”. (144 page(s)) 

'RESPONSE L E TT ER TO HON. LLOYD BENTSSN" from 623 
\r *et C. Penrose RTCKC, including previous 
x se letter to HON. LLOYD BENTSBN from 
'Armen J. Sullivan RTC Dallas; and inquiry 
rom SEN. LLOYD BSNTSHN to Carmen J. 
ullivan, with attached constituent letter 
nd enclosures [04/25/91, 04/04/91, 03/13/91, 

3/01/91] (11 page(s)) 

RESPONSE LETTER TO BON. DALE BUMPERS" from 624 

eter B. Knight RTCDC, includi ng e arlier 
eponse letter to BOV. DALE BUMPERS from 
oger C. Altman; inquiry to Roger C. A ltma n 
id Bernard Vusabaum from BEN. DALE BUMPERS, 

Lth attached letter mt inquiry to SENS. DALE '•?< 

3MPSR8 JMOK from Seth Nhrd; mnd • ~~ 

iquiry- to ; KB. 'jPAXf BOWERS from Mb. Jackson 

itt XX (Pavifjca^^h^Vright) , with en clo sed 

Him l . RMimny at Taa jv 

»m. Jackdd^Btt^%l/09/93, 08/18/93, ? • 

i/26/93, OS/aO/Mp^S/iS/fS , OS/11/93] <1S 


-espouse urns m mm. davxd pryor" from 
ter B. Knight RT®C end earlier response t 
tter to HON. DAVID PRYOR from Roger C. 
t r- • inquiry to Roger Altman from SEN. 
V JttfOR, with enclosed letter to 8EN8. 

LB .JMPBRS and DAVID PRYOR from Seth Ward 
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[ 11 / 09 / 93 , 08 / 10 / 93 , 07/16/93, 05/20/93 (12 
page (8)) 

'RESPONSE LETTER TO HON. DAVID PRYOR" from 626 10756 

Dennis Cavinaw RTCKC, including inquiry to 
Randall MacFarlane RTCDC from SEN. DAVID 
PRYOR, with attached constituent 
correspondence [11/03/92 09/25/92, 08/25/92] 

(13 page (e) ) 

"RESPONSE LETTER TO HON. DAVID PRYOR" from 627 10757 

Dennis Cavinaw RTCKC, including inquiry to 

Randall MacFarlane RTCDC from SEN. DAVID 

PRYOR, with enclosed constituent 

correspondence [07/24/92, 05/13/92, 03/04/92] 

(4 page (8)) 


"RESPONSE LETTER TO HON. JAMBS A. LEACH" from 628 10758 

Roger C. Altman, including inquiry to Roger . 

C. Altmen from CONG. JAMBS A. LEACH 
(12/22/93, 12/09/93] (02 page(a)) 


"RESPONSE LETTER TO HON. JIM LEACH" from John 629 10759 

B. Ryan RTCDC; memorandum to Peter Knight 

RTCDC from Joe Seidel forwarding a memorandum 

to HON. JAMES A. LEACH from the House 

Minority Staff re Rights of a Ranking 

Minority Member for Access to Agency Records; 

enclosed excerpts from United States of 

America, Plaintiff v. THE HONORABLE JOSEPH M. 

MCDADB, Defendant (pp. 1 and 9); and letter 
from CONG. JAMBS A. LEACH to HON. HENRY B. 

GONZALES (02/07/94# 01/14/94# 01/14/94# 

12/09/93] (18 paga(e)) 


•FAX COVER SHEET I NQU IR Y TO PETER KNIGHT* 
from Howard Jlanell# with attached inquiry to 
Roger AltHtf ¥* 0 * m< LADCH HAIRCLOTH# 
ALPHONSE DWMMftgy* ft other senators 
[02/08/94] iflS ■naainl) 


•FAX COVER 
RTCDC* fra s 
Pryor# with 
financial iast4 
(*)> 



„ TO PETER KNIGH T 
/Office of Sanator 
partial lift of 43 ETC 
€02/07/94] (04 


•INQUIRY TO feDQfltT.^IAMAE* from SINS. 

DOLE# ALFONSB D* AMATO. and six Other U.8. 
Senators and Congressmen, including attached 
individual raaponse letters to the BON. DOLE, 
D' AMATO, LEACH, PRESSLBR, FISH, MICHEL, 
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EYERS and CLINGER from Roger C. Altman; and 
enquiry to Roger Altman from SEN. ALPONSE 
D' AMATO, with attached letter from SENS. 

OLE, D’ AMATO, et al to Hon. Janet Reno 
.01/10/94, 02/01/94, 01/25/94, 01/11/94] <13 
page (s) ) 

INQUIRY TO ROG^R C. ALTMAN" from CONG. JAMBS 
A. LEACH, with attached memorandum to CONG. 
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TRANSMITTAL TO BUZ GORMAN" from Carol 
•Brien RTCDC, with attached response to HON. 
:ONNIE MACK from William M. Dudley RTC 
'tlanta; and fax cover sheet inquiry to Carol 
•Brien RTCDC from [illegible, RTCKC] , with 
ittached inquiry to Blaine Mason RTC Atlanta 
from SEN. CONNIE MACK, including constituent 
etter [1/11/94, 12/29/93, 1/11/94, 12/30/93] 
,06 page (a)) 

r vffiNT BY REPRESENTATIVE JAMBS A. LEACH" 

. the U.S. House of Representatives 
103/24/94] <20 page<s>) 


ADDITIONAL SUPPORTING DOCUMENTATION"; 
•tatement of the Honorable James A. Leach, 
ndex of Supporting Documents, Madison 
uaranty Savings and Loan. Index and 37 
upporting documents comprised of RTC 
nternal e-mail mesoranda and interagency 
orrespondence re the Investigation of 
adison Guaranty /Whitewater; and various 
antes B. MeBougal correspondence [03/24/94] 


54 page(a)) 

INDEX TO 
amen A. 
oan 

etween 

gencies; 

nd Federal b a idria g 
harts 



_jt Of the ■adorable 
Guaranty Barings and 
re correspooanoe 
Federal banking 

B. Oonsales 
l and various 


and other supporting documentation 

epicting Wh it ew a ter's /losses to M i d I s o n 
03/24/94] fn pnwe<s)I 


r NSB LETTER TO BOW. DALE BUMPERS" from 
e. Cavinaw including inquiry frost BIB. 
AVID PRYOR to Bowen Hinton RTCKC, with 


Madison No. STAR Record 


633 10763 


634 10764 


635 10765 

636 10766 


437 10747 . 



438 10768 


2238 


9066 


MADISON GUARANTY DOCUMENT INDEX 

rit WPage Count Madison No. STAR 

it.ra :r.ed constituent letter [02/02/94, 

)1 : ' /94 , n/23/93] (6 page (s)) 

’LETrER TO HON. JIM LEACH" from John E. Ryan, 639 10771 

)eputy CEO, RTC, and Ellen B. Kulka, General 

:ounsel. RTC, r? comments on March 24, 1994 

statement of HON. JIM LEACH before the U.S. 

louse of Representatives as it relates to the 

iTC's handling of Madison Guaranty [03/30/94] 

(3 page (s)) 


ZZ39 


Page : " 
Record 



9067 


ADDENDUM TO MADISON GUARANTY DOCUMENT INDEX 


tie/ Page Count 

"nation Letter from Ellen B. Kulka, RTC 
i . Counsel; to Bruce A. Ericson, 
iiooury, Madison & Sutro, regarding the 
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ATTACHMENT C 


MADISON GUARANTY SAVINGS AND LOAN ASSOCIATION 
MC CRORY , ARKANSAS 

PARTICIPATIONS PURCHASED 
AS OF AUGUST 31, 1990 
(000's omitted) 


PURCHASED FROM: 
NAME 


cueEEHI 

NUMBER BALANCE 


Alpine Federal Savings and Loan 3 $47 

Steamboat Springs, Colorado 

Independence Federal Savings Bank 4 61 

Batesville, Arkansas 


Total Purchased 


7 $108 


t****************************** ******************************* ************* 


PARTICIPATIONS SOLD 
AS OF AUGUST 31, 1990 
( 000 * s omitted) 


.JLD (WITHOUT RECOURSE) 
NONE 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE EASTERN DISTRICT OF PENNSYLVANIA 


UNITED STATES OF AMERICA, 

Plaintiff, 

v, 

THE HONORABLE JOSEPH M. MCDADE, 

Defendant. 


Criminal No. 92-249 


AMICI CURIAE BRIEF OF THE SPEAKER AND BIPARTISAN 
LEADERSHIP GROUP OF THE HOUSE OF REPRESENTATIVES 
IN SUPPORT OF THE OMNIBUS MOTION TO DISMISS THE INDICTMENT 


The Honorable Thomas S. Foley, Speaker of the United States 
House of Representatives and the Bipartisan Leadership Group 
consisting of Richard Gephardt, Majority Leader, Robert Michel, 
Republican Leader, David Bonior, Majority Whip, and Newt Gingrich, 
Republican Whip respectfully present to the Court the .following 
legal argument on questions of institutional interest- to the House 
of Representatives as a coordinate branch of government. These 
issues have ramifications which extend well beyond the impact of 
this individual case. 

s 

INTRODUCTION 

On May 5, 1992, the United States Attorney for the Eastern 
District of Pennsylvania obtained a Five-Count Indictment against 
Congressman Joseph McDade. That indictment, from its very first 
page, places essential reliance on the Congressman' s membership and 

senior status on the House Small Business Committee and the 

$ 4 
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co cr.ac 32.7 billion left over from earlier 
defense appropriations. 

1986 Congressional Quarterly Almanac 210 - 211. The Defense 
Appropriations Subcommittee does not meet once a year to designate 
one lump sum of several hundred billion dollars to be spent, call 
it a day, and go out- of existence. Rather, it engages througnout 
the ye^r in an extensive and continuing activity, appropriately 
scaled to the size of its responsibility, regarding the timing and 
nature of weapons procurement and related expenditures. 

While a Committee or Subcommittee such as the House Defense 
Appropriations Subcommittee goes about this extensive labor, its 
Ranking Minority Member serves cn the minority party side as the 
functional counterpart of the Chairman on the majority party side. 
In committee and on the floor, the Chairman manages business on the 
majority party side, as "majority manager;" the Ranking Minority 
Member manages business on the minority party side, as "minority 
manager." Thus: 

During the preparation for floor 
consideration, and then prominently at the 
outset of general debate, the minority manager 
announces his position cn the bill. That is 
a very significant choice. Minority managers 
can position themselves along a spectrum from 
providing wholehearted support, to accepting 
the bill as a general matter while supporting 
amendments, all the way to a tough partisan 
opposition seeking to defeat the bill. Of 
course, the minority manager typically does 
not arrive at a position only by solitary 
introspection. That position may result from 
extensive consultation between the ranking 
minority members on committee and 
subcommittee, other minority Members on the 
committee and off it, the minority leadership, 
and outside forces. 

* 

C. Tiefer, Congressional Practice a nd Procedure 387 (1989) • During 

the period of this indictment, the minority party in the House was 

- 9 - 
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Page 3 


1994 U.S. Dirt. LEXIS 353 printed in FULL format. 


MILES V. WILLIAMS, Plaintiff, v. IX GENERAL CHARLES McCAUSLAND, in his official capacity 
as Director, Defense Logistics Agency, DEFENSE LOGISTICS AGENCY OFFICE OF THE 
DEPARTMENT OF DEFENSE, INSPECTOR GENERAL OFFICE OF SPECIAL COUNSEL MERIT 
SYSTEMS PROTECTION BOARD EQUAL EMPLOYMENT OPPORTUNITY COMMISSION. 
Defendants. 


WILLIAMS v. McCAUSLAND 


/ 

90 Civ. 7563 (RWS), 91 Civ. 7281 (RWS) 

UNITED STATES DISTRICT COURT FOR THE SOUTHERN DISTRICT OF NEW YORK 
1994 U.S. Dirt. LEXIS 353 


January 14, 1994, Decided 


January 18, 1994, Fried 


COUNSEL; [*1] MILES V. WILLIAMS, Plaintiff Pro 
Se, 409 Edgecombe Avenue #12A, New Ybrk, NY 
10032.* 

HON. MARY JO WHITE, United States Attorney 
for the Southern District of New Ybrk, Attorney 
for Defendant Charles McCausland, Defense Logistics 
Agency, Office of the Department of Defense Inspector 
General, Office of Special Counsel and Merit Systems 
Protection Board, One St. Andrew's Plaza, New Ybrk, 
NY 10007, By: MANVIN S. MAYELL, Assistant 
US Attorney, DANIEL T. RI ORGAN, Assistant US 
Attorney, Of Counsel. EQUAL EMPLOYMENT 

OPPORTUNITY COMMISSION. 1801 L Street, 
N.W., Room 6040, Washington. DC 20507, By; 
THOMASINA V. ROGERS, ESQ., Legal Counsel, 
THOMAS J. SCHLAGETER, ESQ., Assistant Legal 
Counsel. Of Counsel.- EQUAL EMPLOYMENT 
OPPORTUNITY COMMISSION. New Ybrk District 
Office, 90 Church Street, Room 1501, New Ybrk. NY 
10007, By: JAMES L. LEE, ESQ., Regional Attorney, 
Of Counsel. 

JUDGES: SWEET 

OPINIONBY: ROBERT W. SWEET 

OPINION: OPINION 

Sweet, D J. 

Plaintiff pro se Miles Williams ("Williams”) brought 


these actions against numerous defendants, described in 
further detail herein, alleging violations of the Privacy 
Act, 5 US.C. } 553a, and the Freedom of Information 
Act ("FOIA"), 5 US.C. I 552. [*2] 

Defendants the Office of Special Counsel (OSC), 
the Department of Defense Inspector General's Office 
(DODIG), the Defense Logistics Agency (DLA), and the 
Merit Systems Protection Board (MSPB) have moved for 
judgment on the pleadings pursuant to Rule 12, Fed. R. 
Civ. P., dismissing this action on the grounds of lack of 
subject matter jurisdiction and failure to state a claim. 
In the alternative, these defendants move, pursuant to 
Rule 56, Fed. R. Civ. P., for summary judgment 
dismissing the complaint. Defendant the United States 
Equal Employment Opportunity Commission (EEOC) 
has moved pursuant to Rule 12. Fed. R. Civ. P., for 
an order dismissing this case for lack of subject matter 
jurisdiction or, in the alternative, for summary judgment 
on the claims against them pursuant to Fed. R. Civ. P. 
56. 

In addition, Williams has moved for sanctions against 
all of the defendants herein for failure to defend dili- 
gently or for contempt of court. For the following rea- 
sons, the defendants' motions are granted and Williams' 
motion is denied. 

Prior Proceedings 

The claims addressed in this opinion arise out of an 
action brought by Williams when be was denied a pro- 
motion to a GS-12 Contract [*3] Price/Cost Analyst 


.EXIS'-NEXISWr LEXIS' 1 NEXIS'SS LEXIS-NEXIS 
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position at the DLA, allegedly because of his race. The 
parties and proceedings in this underlying action have 
been described in detail in prior opinions of this Court, 
familiarity with which is assumed. See Williams v. 
McCausland, 1992 U.S. Dist. LEXIS 15719 (S.D.N.Y. 
Oct. 14. 1992); Williams v. McCausland. 791 F. Supp. 
992 (S.D.N.Y. 1992); Williams v. McCausland. 782 F. 
Supp. 272 (S.D.N.Y. 1992). 

In the course of pursuing this claim, Williams re- 
quested information from a variety of federal agencies 
under the FOIA and the Privacy Act. In bis original 
complaint, Williams pled FOIA and Privacy Act claims 
against individual officials of the OSC, DODIG, DLA, 
and MSPB. Those claims were dismissed by this Court 
in its opinion of April 27, 1992, on the grounds that 
these claims could oot be pled against individual offi- 
cials. See 791 F. Supp. 992. The Court, however, 
granted Williams leave to amend the complaint to assert 
his FOIA and Privacy Act allegations against the fed- 
eral agencies. In September, 1992, Williams filed an 
amended complaint in this [+4] action asserting FOIA 
claims against the OSC DODIG, DLA. and the EEOC 
and Privacy Act claims against the MSPB. 

On August 6, 1993, Williams moved for sanctions 
against all defendants on the basis of Rule 5(b) of the 
Joint Rules for the United States District Courts for the 
Southern and Eastern Districts of New York. This mo- 
tion was considered fully submitted as of September 1 , 
1993. On August 27, 1993, the defendants made their 
motions to dismiss or in the alternative for summary 
judgment. These motions were considered fully submit- 
ted as of September 15, 1993. 

The Statutory Framework 

The FOIA provides that federal agencies must make 
available to the public information relating to their or- 
ganizational structure and their proceedings. There are 
several exceptions to this mandate, however, at least four 
of which may apply here: 

(b) This section does not apply to matters that are - 

(2) related solely to the internal personnel rules and prac- 
tices of an agency; .... 

(5) inter-agency or intra-agency memorandums or letters 
which would not be available by law to a party other than 
an agency in litigation with the agency; 

(6) personnel and medical files and similar files [+5] 
the disclosure of which would constitute a dearly un- 
warranted invasion of personal privacy; 


(7) records or information compiled for law enforcement 
purposes, but only to the extent that the production of 
such law enforcement records . . . 

(C) could reasonably be expected to constitute an un- 
warranted invasion of personal privacy .... 

5 U.S.C. § 552(b) 

The Privacy Act bars the disclosure by federal agencies 
of personal information absent consent of the individual 
affected. It provides that: 

No agency shall disclose any record which is contained 
in a system of records by any means of communication 
to any person, or to another agency, except pursuant to 
a written request by, or with the prior written consent 
of, the individual to whom the record pertains .... 

5U.S.C. § 552a(b) 

The Privacy Act excepts from its prohibition on dis- 
closure information that must be made available under 
the FOIA. ’Consequently, whether a federal agency must 
disclose [private information] .requires a determination 
of whether such information would have to be disclosed 
under FOIA .... * Federal Labor Relations Auth. v. 
United States Dep't of \kterans Affairs. 958 F.2d 503. 
505 (2d Cir. 1992). [*6] 

Discovery concerns, by themselves, trigger no special 
disclosure obligations, since the plaintiffs rights under 
the FOIA are neither increased nor decreased by reason 
of the fact that he claims an interest in these agency ma- 
terials greater than that shared by the average member 
of the public. "The Act is fundamentally designed to 
inform the public about agency action and not to ben- 
efit private litigants. * National Labor Relations Bd. v. 
Sears. Roebuck <& Co. . 421 U.S. 132. 143 n. 10. 44 L 
Ed. 2d 29. 95 S. Cl. 1504 (1975). 

Discussion 

A. Williams' Claims Against the EEOC 

Williams submitted a FOIA request to the EEOC dated 
October 23, 1990, in which he requested copies of case 
files relating to his appeal to the EEOC from the agency 
determination on his federal sector EEOC complaint 
No. 01900761, his request to reopen EEOC's decision 
on the Appeal No. 05900783, his EEOC complaint 
dated October 2, 1989, and his- follow-up EEOC com- 
plaints dated October 11 and 21, 1989. On November 
15, 1990. the EEOC responded to Williams' request by 
partly granting and partly denying it, to the extent that all 
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documents maintained by the EEOC's Office of Federal 
Operations relating to Williams were [+7] rele a sed ex- 
cept for three documents withheld pursuant to FOIA ex- 
emptions. Williams alleges that be subsequently filed 
a FOIA appeal with Richard IX Komer, former EEOC 
Legal Counsel, on November 24, 1990, and that he sent 
another letter to Mr. Komer on February 22, 1991, 
regarding the status of his FOIA appeal. EEOC claims 
that it has no record of receiving Williams' FOIA appeal 
letter or his fallow up letter. 

The EEOC has moved for summary judgment of 
Williams' claims pursuant to Fed. R. Civ. P. 56 on 
the grounds that W illiams has foiled to hts ad- 

ministrative remedies. Summary judgment is authorized 
if 'there is no genuine issue as to any material fact and 
... the moving party is entitled to a judgment as a 
matter of law." Fed. R. Civ. P. 56(c). In Celotex Corp. 
« Correa, 477 US 317. 322-23 . 91 L Ed. 2d 265. 
106 S. Cl 2548 (1986), the Supreme Court set forth 
the standards to be met by parties opposing a summary 
judgment motion: 

In our view, the plain language of Rule 56(c) mandates 
the entry of summary judgment, after adequate time for 
discovery and upon motion, against a party who foils 
to make a showing sufficient to establish the existence 
of an element essential [*8] to that party's case, and on 
which that party will bear the burden of proof at trial. In 
wch a situation, there can be "no genuine issue as to any 
material fact," since a complete failure of proof concern- 
ing an essential element of the nonmoving party's case 
renders all other facts immaterial. The moving party is 
"entitled to a judgment as a matter of law" because the 
nonmoving party has foiled to make a sufficient showing 
oa an essential element of her case with respect to which 
she has the burden of proof. 

See also Northwestern Nat. Ins. Co. v. Alberts, 769 F. 
Supp. 498, 311-12 (S.D.N.Y. 1991). 

"Summary judgment is property regarded, not as a dis- 
favored procedural shortcut, but rather as an integral past 
of the Federal Rules as a whole, which ate des ig ned 'to 
secure the just, speedy, and inexpensive determination of 
every action.'" Celotex, 477 ULS. at 327 (quoting Fed. 
R. Civ. P. 1). Thus, courts should not be reluctant to 
grant summary judgment in appropriate cases. Donahue 
K Windsor Locks Bd. of Fire Comm 'rs. . 834 F. 2d 54, 
58 (2d Cir. 1987); Estate cfDetwiler k Offenbecher, 
728 F. Supp. 103 ; 134 (S.D.N. Y. 1989). .[*9] 

Courts within this jurisdiction have consistently found 
that the FOIA requires exhaustion of the administrative 
appeals process before an individual may soek judicial 


review. See Sloman v. United States Dep 't of Justice. 
832 F. Supp. 63 (SlfN. Y. 1993); Greene v. Federal 
Bureau of Investigation. 1993 U.S. Dist. LEXIS 10095, 
at *5-*6 (S.DN.Y. July 23. 1993) ("It is well-settled that 
administrative remedies must be exhausted prior to ju- 
dicial review [of agency treatment of FOIA requests]"): 
Jaffess k Secretary, Dept, af Health, Education <£ 
Welfare, 393 F. Supp. 626. 629 (S.D.N. Y. 1975); see 
also Oglesby v. United States Dep't of the Army, 287 
US. App. DC. 126. 920 F.2d 57. 61-62 (D C. Cir. 
1990) (actual exhaustion of administrative remedies re- 
quired before judicial review). 

The purpose of the exhaustion doctrine is to afford 
the agency the opportunity to exercise its discretion and 
expertise on a matter, and to develop a factual record 
in support of its decision. The exhaustion requirement 
also allows an agency's senior management officials 
to cor r e c t any mistakes made at lower levels, [*10] 
thereby avoiding unnecessary judicial review. Barisi 
k Davidson. 405 U.S. 34. 37. 31 L Ed. 2d 17. 
92 S. Cl 815 (1972); Mckart v. United States. 395 
US. 185. 194, 23 L Ed. 2d 194, 89 S. a. 1657 
(1969); see also Andrea Catania, State Employment 
Discrimination Remedies and Pendant Jurisdiction un- 
der Title VO: Access to Federal Courts, 32 Am. U L. 
Rev, 777, 828 (1983). 

"The burden of producing evidence of a' proper ap- 
peal is on the person requesting documents under the 
FOIA." Shermco Indus. Inc. v Secretary of United 
States Air Force, 452 F. Supp. 306, 318 (N.D Tex. 
1978). rav'd on other grounds, 613 F.2d 1314 (5th Cir. 
1980). Otherwise, the exhaustion doctrine would be a 
nullity. If a party could avoid the exhaustion requirement 
merely by asserting that they had pursued all available 
administrative relief, administrative agencies would be 
placed in the position of having to prove the negative: 
that prop er avenues of appeal had not been pursued, nl 

n I This would be an Int olerable burden, lb argue 
that a proposition or foct can be proven by the lack 
of evidence to the contrary is to commit the fallacy 
of argumentum ad ignorantium, since no conclusion 
can be drawn concerning the truth or falsity of a 
proposition due to the absence of proof. See Irving 
Copi, Introduction to Logic 101-02 (5th ed. 1982). 

[•Ill 

- Placing- the burden of proof of a proper appeal on the 
p e r son seeking disclosure also comports with the prin- 
ciple of forensic procedure that wbeo a "defendant chal- 
lenges the sufficiency of service of process, the burden of 
proof is on the plaintiff to show the adequacy of service." 
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Blue Ocean Lines v. Universal Process Equip. Inc. . 
1993 U.S. Dist. LEXIS 14090. at *10-*U (S.D.N.Y. 
DATE 1993); see also Lee v. Carlson. 645 F. Supp. 
1430. 1432 (S.D.N.Y. 1986). affd. 812 F.2d 712 (2d 
Cir. 1987). 

The FOIA specifically provides for an administrative 
appeal process following an agency's denial of a FOIA 
request. After receiving a FOIA request, an agency is 
required to: ^ 

(i) determine within ten days (excepting Saturdays, 
Sundays, and legal public holidays) . . . whether to 
comply with such request and shall immediately notify 
the person making such request of such determination 
and the reasons therefor, and of the right of such person 
to appeal to the head of the agency any adverse determi- 
nation; and 

(ii) make a determination with respect to any ap- 
peal within twenty days (excepting Saturdays, [*12] 
Sundays, and legal public holidays) after the receipt of 
such appeal. If on appeal the denial of the request for 
records is in whole or in part upheld, the agency shall 
notify the person making such request of the provisions 
for judicial review of that determination under paragraph 
(4) of this subsection. 

5U.S.C. §552(a)(6)(A)(i)-(ii). 

The FOIA requires agencies to make records available 
upon request if the request is made in accordance with 
the agency's published rules concerning disclosure. 5 
U.S.C. § 552(a)(3)(B). The EEOC has published regula- 
tions fully explaining the procedures to follow in making 
a FOIA request at 29 CF.R. part 1610. These regula- 
tions provide that if a request for records is denied in 
whole or in part, the person making the request may, 
within 30 days of its receipt, appeal the denial to the 
Commission's Office of Legal Counsel. 29 CF.R. $ 
1610.1 1. If the requestor remains dissatisfied with the 
decision on appeal, he or she may then file a civil action 
in federal district court. Id. 

Williams claims that he has "exhausted all administra- 
tive procedures related to claims of exemption [*13] or 
nondisclosure under the FOIA ... by filing an appeals 
[sic] with the appropriate authorities. * Amended Compl. 
P 10. Plaintiff alleges that he filed a FOIA appeal with 
the EEOC from its partial denial and partial grant of his 
FOIA request on November 24, 1990, and further, that 
he forwarded a second letter to EEOC on February 22, 
1991, inquiring about the status of his FOIA appeal. 
Amended Compl. PP 104, 1 12. 

Williams has attached to his Amended Complaint 


a copy of a letter bearing the date November 24. 

1990, which purports to be an "Appeal of Partial 
Denial of Freedom of Information Act Request and 
Objections to EEOC’s Complicity In And Cover-up Of 
matters Concerning the Complaint And Appeal And 
Undermining Attempts At Impartial Adjudication Of 
Matters Related Thereto." See Amended Complaint Ex. 
#26. This copy, however, does not bear any indication 
of its having been received by EEOC, nor is it accom- 
panied by any proof of delivery. 

Williams has also attached to his Amended Complaint 
a copy of a letter bearing the date February 22. 

1991, which purports to be a "Follow-up To Letter 
of November 24, 1990 Appealing The Partial Denial 
Of A Freedom Of Information Act Request And [*I4] 
Objecting To EEOC's Complicity In And Cover-up Of 
Matters Concerning The Complaint And The Appeal. " 
See Amended Compl. Ex. 0 27. This copy also bears 
do indication of its having been received by EEOC nor 
is it accompanied by any proof of delivery. 

The EEOC has submitted the declaration of Janice 
L. Swiney, who previously worked as a secretary to 
the Office of Legal Counsel's Advice and External 
Litigation Division of the EEOC where her responsi- 
bilities included maintaining a computer log of all in- 
coming and outgoing correspondence relating to FOIA 
requests and appeals received at EEOC headquarters. 
The Swiney Declaration states that Ms. Swiney person- 
ally reviewed copies of all FOIA correspondence for the 
months of November 1990 through February 1991. and 
that she certifies that EEOC has no record of having re- 
ceived either a FOIA appeal or a tetter inquiring about 
a FOIA appeal from Williams during that time period. 
Swiney also certifies that a search of the EEOC FOIA 
computer log revealed no record of having received ei- 
ther a FOIA appeal or a letter inquiring about a FOIA 
appeal from Williams in November 1990 or thereafter. 

An agency satisfies its obligations under the FOIA 
when [*15] it makes reasonable efforts to conduct an 
adequate search for required materials. Cf. SafeCard 
Servs., Inc. v. Securities Exch. Comm'n, 926 F.2d 
1197. 1201 (D.C. Cir. 1991); Goland v. Central 
Intelligence Agency, 197 U.S. App. D.C. 25. 607 F.2d 
339. 369 (DC. Cir. 1978), cert, denied. 445 U.S. 927 
(1980). Affidavits from agency employees explaining 
the search conducted to comply with FOIA are sufficient 
to demonstrate the agency's compliance. Perry v. Block. 
221 U.S. App. D.C. 347, 684 F. 2d 121. 126-27 (D.C. 
Cir. 1982); Goland. 607 F. 2d at 369. While these cases 
involve the efforts that agencies must expend to search 
for documents responsive to a FOIA request rather than 
the efforts that they must expend to search for documen- 
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ution of a FOIA appeal, they indicate that EEOC has 
made a good faith effort to determine whether they re- 
ceived the appeal and follow-up letter that Williams pur- 
ports to have sent. Based on this thorough search. EEOC 
contends that it never received these letters. (EEOC Br. 
at 8.) 

Since Williams has produced no proof that the let- 
ters in question were actually £*16] received by the 
EEOC, and ^he record search of the EEOC indicates 
that they were not so received, Williams has not borne 
his burden of proof that he has, within 30 days of its 
receipt, appealed the denial of his FOIA request to the 
Commission's Office of Legal Counsel. Since he has 
not borne his burden that he has made a proper appeal, 
he has failed to demonstrate that he has exhausted his ad- 
ministrative remedies with regard to his FOIA request to 
the EEOC, as he is required to do. Since Williams has 
failed to make a showing sufficient to establish the exis- 
tence of an element essential to his case, and on which be 
will bear the burden of proof at trial. EEOC is entitled 
to a judgment as a matter of law. EEOC's motion for 
summary judgment on Williams' claims under the FOIA 
is, therefore, granted. 

B. Williams' FOIA Claims against the Other 
Defendants 

Congress enacted FOIA in order “to open agency ac- 
tion to the light of public scrutiny. " United States Dtp 't 
of Justice v. Reporters Comm, for Freedom of Press, 
489 U.S. 749, 772, 103 L Ed. 2d 774, 109 S. a. 1468 
(1989) (quoting Department of Air force « Rose, 425 
U.S. 352, 372, 48 L. Ed. 2d 11. 96 S. C3r. 1592 (1976)). 
Its method of doing [+17] so was to require "agencies 
to adhere to 'a general philosophy of foil agency dis- 
closure.' . . . Congress believed that this philoso- 
phy, put into practice, would help 'ensure an informed 
citizenry, vital to the functioning of a democratic soci- 
ety. ’ * United States Dep ‘t of Justice v Tax Analysts, 492 
US. 136, 142, 106 L. Ed. 2d 112, 109 S. Ct. 2641 
(1989) (citations omitted). While the FOIA provides 
several categories of exemptions from its disclosure re- 
quirements, therefore, these exemptions are to be con- 
strued narrowly, see Lawyers Conun. for Human Rights 
u INS, 721 F. Supp. 552, 560 (S.DlN. Y. 1989), and the 
burden of demons tr ating their application lies with the 
agency seeking to avoid disclosure. Mead Data Cent. , 
Inc. u United States Dep't of the Air Force, 184 U.S. 
App. DC. 350. 566 F.2d 242. 251 (DC. Ctr. 1977); 
Xbughn u Rosen, 157 U.S. App. DC. 340. 484 F.2d 
820. 823 (D.C. Cir. 1973), cert, denied. 415 US. 977 
(1974). 

The requirements of the FOIA place an oft-noted strain 
on litigants in an action seeking disclosure under the act. 


While the withholding agency has the burden of demon- 
strating that one [+18] of the statutory exemptions ap- 
plies, they, as custodians of the documents, are the only 
parties with the ability to adequately characterize the na- 
ture and factual content of the materials. The party seek- 
ing disclosure, therefore, must rely on the statements of 
their opponents in their efforts to defeat the applicability 
of the exemption. Mead Data, 566 F.2d at 250. This 
"lack of knowledge by the party seeing [sic] disclosure 
seriously distorts the traditional adversary oacure of our 
legal system's form of dispute resolution. ” See Donovan 
u Federal Bureau of Investigation, 806 F.2d 55, 58 (2d 
Cir. 1986); Lawyers Comm. , 721 F. Supp. at 560. 

When reviewing an agency's determination that 
sought-after materials fit within one of the statutory ex- 
emptions, a district court is not limited to review of the 
quality of agency decision-making. The district court 
decides a claim of exemption de novo and the agency's 
opinions cany no more weight than those of any other 
litigant in an adversarial contest before a court. Mead 
Data, 566 F.2d at 251; Xbughn. 484 F.2d at 823. [+19] 
In oriler to fulfill the goals of the FOIA in light of the 
superior knowledge and access to the materials of the 
parties seeking to avoid disclosure, the district court, 
at its discretion, may review the documents in camera 
to determine whether any of the statutory exemptions 
apply. d2 

q 2 Courts have broad discretion regrading 
whether to order in camera inspection, considering 
four factors; judicial economy, the conclusory na- 
ture of the agency affidavits, bad faith on the part of 
the agency, disputes concerning the contents of the 
documents, whether the agency requests in camera 
inspection, and the strong public interest in disclo- 
sure. Donovan, 806 F.2d at 59. 

In camera review of the subject documents is not al- 
ways required, however. Such an exercise places an 
enormous strain on the resources of the federal trial 
courts. Environmental Protection Agency v. Mink. 410 
U.S. 73, 92-93, 35L.Ed. 2d 119, 93 S. Ct. 827(1973); 
Mead Data, 566 F 2d at 250 n. 10; [+20] Xbughn. 484 
F.2d at 824. In lieu of in camera review, "courts have 
required agencies to itemize and index the documents re- 
quested, segregate their disclosable and noodisclosable 
portions, and correlate each non-disclosable portion with 
the FOIA provision which exempts it from disclosures. * 
Donovan, 806 F.2d at 58 These affidavits, termed 
Vaughn affidavits, must describe the material withheld 
and the manner in which it falls within the exemption 
claimed. Lawyers Comm. , 721 F. Supp. at 560. The 
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submitted Vaughn affidavits must enable 'the District 
Court to make a rational decision whether the withheld 
material must be produced without actually viewing the 
documents themselves.” Id. (citing Dellums v. Powell, 
206 U.S. App. D.C. 383, 642 F.2d 1351. 1360 (D.C . 
Cir. 1980)). In camera review is therefore only nec- 
essary if the agency's affidavits are inadequate. Id.; 
Donovan, 806 F.2d at 59. 

As this court has previously noted, the necessary el- 
ements for determining the adequacy of a sufficient 
Vaughn index are: 

(1) The index should [*21] be contained in one docu- 
ment; 

(2) the index must adequately describe each deletion; 
and 

(3) the index must state the exemption claimed for each 
deletion and explain why the exemption is applicable to 
that deletion 

Donovan « FBI, 625 F. Supp. 808, 810 (S.DiN.Y.). 
aff d in relevant part. 806 F.2d 55 (2d Cir. 1986). 

"Specificity is the defining requirement of the Vaughn 
index and affidavit; affidavits cannot support summary 
judgment if they are 'conclusoiy. merely reciting statu- 
tory standards, or if they are too vague and sweeping. ' ' 
Lawyers Comm. , 721 F. Supp. at 560 (citing King v 
United States Dep't of Justice, 265 U.S. App. D.C. 
62, 830 F.2d 210, 219 (DC. Cir. 1987)). 'For each 
withheld portion, the agency must discuss the conse- 
quences of disclosing the sought-after information, show 
that the information withheld is not reasonably segrable, 
and demonstrate that it has thoroughly searched for, the 
requested documents.” Id. (citations omitted). 

C Williams' FOIA Claims against the O SC 

Williams has submitted a FOIA request to the OSC for 
OSC file No. MA-90-0042, [*22] which request was 
denied by letter from Robert Dt L'Heureux, Associate 
Special Counsel for Investigation on the ground that the 
information in the OSC file was exempt from disclo- 
sure pursuant to 5 U.S.C. } 552(b)(7). Williams ap- 
pealed OSC's denial of his FOIA request by letter dated 
February 5. 1990. By letter dated June 20. 1990. the 
Associate Special Counsel for Prosecution of the OSC 
denied Williams' appeal on the grounds that the OSC 
properly withheld information pursuant to 5 U.S.C. § 
552(b)(2), (bX5), and/or (b)(7). Upoo a supplemen- 
tal review of Williams' appeal, the Associate Special 
Counsel released to Williams 381 pages of documents in 
the file that were either p re pa red by Williams, addressed 


to him, or sent by him to the OSC The OSC withheld 
49 documents from the file that Williams requested. 

In support of their decision to withhold information, 
and in compliance with the requirements of Vaughn. 
OSC has submitted the declaration of William E. 
Reukauf, Associate Special Counsel for Prosecution 
of the United States Office of Special Counsel. Mr. 
Reukauf is also the deciding official on administrative 

[*23] appeals of requests for information under the 
FOIA. 

The Reukauf Declaration satisfies OSC's obligations 
under Vaughn. The withheld documents are described 
with specificity, and the justifications offered for with- 
holding are not broad, sweeping, generalized claims un- 
der several exemptions covering voluminous informa- 
tion running many hundreds of pages. Rather, the with- 
held documents appear to be from one to nine pages in 
length, the source, subject matter, and nature of each 
document are described separately or in sets of identical 
documents, and it is clear from the nature of the docu- 
ments and the exemptions asserted which justifications 
apply to which documents. Cf. Mead Data, 566 F.2d at 
251-52 (documents of less than 30 pages were described 
with sufficient specificity). 

OSC has withheld 49 documents in the OSC File that 
Williams requested. Document One is a nine page mem- 
orandum (the 'Memorandum”) prepared by an attorney 
in the OSC Complaints Examining Unit fCEU”) to the 
Deputy Associate Special Counsel regarding Williams' 
OSC complaint. The memorandum contains the author's 
analysis of what violation, if any, has been committed, 
a discussion of [*24] the strengths and weaknesses of 
the case as perceived by the author, and recommenda- 
tions for appropriate action. Based upon such reports, 
the Deputy Associate Special Counsel makes a determi- 
nation whether to recommend further investigation or 
other action. OSC claims that the Memorandum is ex- 
empt from disclosure pursuant to 5 U.S.C. $ 552(bX5) 
("Exemption 5”), which allows an agency to withhold 
inter-agency memoranda that would not be available 
to a party in litigation with the OSC OSC claims the 
Memorandum would not be available to a party in liti- 
gation with the OSC on the basis of both the deliberative 
proce ss privilege and the attorney work product privi- 
lege. 

Exemption (bX$) permits the withholding of docu- 
ments "from a member of the public . . . which a 
private party could not discover in litigation with the 
agency.” NLRBv. Sean, Roebuck dt Co., 421 US. 132. 
148, 44 L. Ed. 2d 29, 95 S. Cl 1504(1975). It accord- 
ingly incorporates all of the civil discovery privileges. 
United States u Weber Aircraft Corp. , 465 U.S. 792, 
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799, 79 L Ed. 2d 814 . 104 S. Cl. 1488 (1984); FTC 
u Grolier, Inc.. 462 U.S. 19. 26-27. 76 L Ed. 2d 387. 
103 S. Ct. 2209 (1983). [*25] 

The deliberative process privilege protects ’the deci- 
sion nuking processes of government agencies . . . [ex- 
empting those] documents ’reflecting advisory opinions, 
recommendations and deliberations comprising part of 
a process by which governmental decisions and poli- 
cies are formulated. ” Sears, 421 U.S. at 150 (quoting 
Tennessean Newspapers, Inc. v. FHA, 464 F.2d 657, 
660 (6th Cir. 1972)). This privilege serves the policies 
of encouraging open and frank discussions on matters of 
policy between superiors and subordinates, protecting 
against premature disclosure of proposed policies be- 
fore they are adopted, and preventing public confusion 
that might result from disclosure of rationales that were 
not the ultimate grounds for an agency's decision or ac- 
tion. Russell v. Department of the Air Force, 221 U.S. 
App. D.C. 96. 682 F.2d 1045. 1048 (D.C. Cir. 1982); 
International Taper Co. v. Federal Tower Comm'n. 438 
F.2d 1349, 1358-59 (2d Cir.), cert, denied, 404 US. 
827 (1971). 

The two requirements that need to be satisfied for the 
deliberative process privilege [*26] to apply are that the 
matter must be pre-decisional and deliberative. Dow 
Jones & Co. v. United States Dep't of Justice, 285 
U.S. App. D C. 247, 908 F.2d 1006, 1008-09 (DC. 

Cir. 1990). A document may be pre-decisional whether 
or not a final agency decision is reached; the agency sat- 
isfies its FOIA burden as long as it demonstrates 'what 
deliberative process is involved, and the role played by 
the documents in issue in the course of that process. ' 
Coastal States Gas Corp. v. Dep't of Energy, 199 U.S. 
App. D.C. 272, 617 F.2d 854, 868 (D.C. Cir. 1980). 
As the Supreme Court has stated: 

Our emphasis on the need to protect pre-decisional doc- 
uments does not mean that the existence of the privilege 
turns on the ability of ah agency to identify a specific 
decision in connection with which a memorandum is pre- 
pared. Agencies are, and properly should be, engaged 
in a continuing process of examining their policies; this 
process will generate memoranda containing recommen- 
dations which do not ripen into agency decisions; and 
the lower courts should be wary of interfering with this 
process. 

Sears, 421 US. at 153 n. 18. 

A document is deliberative [*27] if it "(i) formed an 
essential link in a specified consultative process, (ii) re- 
flects the personal opinions of the writer rather than the 
policy of the agency, and (iii) if released, would inac- 


curately reflect or prematurely disclose the views of the 
agency.’ Providence J. Co. v. United States Department 
of the Army. 981 F. 2d 552, 559 (1st Cir. 1992). Courts 
give considerable deference to an agency’s determina- 
tions as to what information is part of its deliberative 
process. Pfeiffer v. C.I.A.. 721 F. Supp. 337. 340 
(D.D.C. 1989); Chemical Mfrs. Ass'n v. Consumer 
Prods. Safety Comm'n. 600 F. Supp. 114, 118 (D.D.C. 
1984). 

The Memorandum constitutes deliberative material. 
The recommendations contained in the Memorandum are 
subject to two levels of review within the O SC before a 
final decision as to the merits of the complaint is reached. 
Based upon the Memorandum, the Deputy Associate 
Special Counsel makes a determination whether to rec- 
ommend further investigation or other action. It was 
thus prepared prior to the final decision of the Deputy 
Associate Special Counsel of the OSC as to the merits 
[*28] of Williams' allegations that he was subject to pro- 
hibited personnel practices. The information contained 
in the Report constitutes opinions, legal conclusions, 
and recommendations of the CEU attorney as to whether 
the OSC should further pursue the matter. The factual 
recitations in the Memorandum are reported to be so in- 
terwoven into the deliberative portions of the documents 
they are non-segrable. (Reukauf Dec. at PP 10-11.) 

The Memorandum was also withheld pursuant to the 
attorney work product privilege. The attorney work 
product doctrine protects from disclosure documents 
prepared by an attorney in contemplation of litigation. 
Fed. R. Civ. P. 26(b)(3); Hickman v. Taylor, 329 U.S. 
495, 509-10, 91 L Ed. 451, 67 S. Or. 385 (1947). 
The purpose of this doctrine is to protect the adversar- 
ial trial process by insulating an attorney's preparation 
from scrutiny. Coastal States Gas Corp. v. Department 
of Energy. 199 US. App. D.C. 272, 617F.2d854 (D.C. 
Cir. 1980). Both deliberative and factual materials are 
protected by the attorney work product doctrine. Martin 
v. Office of Special Counsel Merit Sys. Protection Bd. . 
260 US. App. D.C. 382, 819 F.2d 1181, 1187 (D C. 
Cir. 1987); [*29] United Technologies Corp. v. NLRB, 
632 F. Supp. 776, 781 (D. Conn.), afTd. 777 F. 2d 90 
(2d Cir. 1985). 

The Memorandum was prepared by the attorney in 
the CEU in anticipation of litigation before the Merit 
Systems Protection Board (*MSPB*) as to Williams' al- 
legations of prohibited personnel practices. It contains 
the mental impressions, conclusions, and legal theories 
of the attorney who prepared it with respect to potential 
litigation before the MSPB, and it contains the author's 
impressions of the strengths and weaknesses of the case 
as well as her assessment of various factual assertions. 
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Since the Memorandum, as deliberative material and 
material subject to the attorney-client privilege, would 
not be available to a party in litigation with the OSC, 
it was correctly withheld under Exception (b)(5) of the 
FOIA, and summary judgment is granted as to this claim. 

Documents 2-7, withheld by the OSC are memoranda 
of telephone interviews of witnesses prepared by the 
CEU attorney conducting the investigation of Williams' 
allegations. The memoranda contain the identity of the 
witness who' spoke with the OSC attorney and the at- 
torney's [*30] notes of the interviews. The memoranda 
record the thought processes and mental impressions of 
the attorney who prepared the notes regarding plaintiffs 
allegations as well as the attorney's thought processes re- 
garding the importance of certain witnesses to the inves- 
tigations. These documents were withheld pursuant to 
Exemption 5 as attorney work product. (Reukauf Dec. 
P 13.) 

The OSC properly withheld the notes of telephone 
conversations with witnesses. These exact type of 
OSC documents have been held to be protected from 
FOIA disclosure by the attorney work product privi- 
lege. Martin v. Office of Special Counsel, Merit Sys. 
Protection Bd. , 260 US. App. D. C. 382, 819 F. 2d 1181, 
1187 (D.C. Cir. 1987). Summary judgment is granted 
as to this claim. 

Documents 8-49 are administrative data forms and 
computer printouts that the OSC attaches to correspon- 
dence that arrives concerning an investigation. The in- 
formation sheets contain internal file numbers and data 
processing code numbers for alleged prohibited person- 
nel practices. The information sheets also contain a list 
of the names of the persons whose conduct is under in- 
vestigation by the OSC as well as the identities of the 
investigator (*3 1] or analyst assigned to the matter. The 
documents are used exclusively to provide the recipient 
of the correspondence within the OSC with the infor- 
mation about the case necessary to process the corre- 
spondence. Nothing in these documents is necessary 
to understand the material to which they are a tt ached. 
(Reukauf Dec. at P 15.) 

OSC Claims that this material is exempt under 5 
US.C. 9 552(b)(2) ('Exemption 2 a ). which authorizes 
the withholding of documents containing information re- 
lating "solely to the internal personnel rules and prac- 
tices of an agency." This provirion exempts from FOIA 
release information regarding internal matters of a rel- 
atively trivial nature and of no genuine public interest. 
Founding Church of Scientology, Inc. v Smith, 232 
U.S. App. D.C. 167, 721 F. 2d 828. 829-30 (D.C. Cir. 
1983); Scherer v. Kelley. 584 F.2d 170, 175-76 (7th 
Cir. 1978) (administrative markings such as file num- 


bers. initials, signature, and mail routing sumps, trans- 
fer codes, and dau processing references properly with- 
held), cert, denied. 440 US. 964 (1979); Nix v. United 
States. 572 F.2d 998, 1005 (4th Cir. 1978) 1*32] (file 
numbers, routing stamps, cover letters, and secretary 
initials properly withheld); Marosda v. Levi, 569 F.2d 
1000, 1001-02 (7th Cir. 1977) (administrative mark- 
ings): Branch v. FBI, 658 F. Supp. 204, 208 (D.D.C. 
1987) (source symbol and file numbers). 

The documents in question here were properly with- 
held pursuant to Exemption 2. Documents 8-49 contain 
internal file numbers and dau processing code num- 
bers used for internal organization within the agency. 
Nothing on the documents is necessary to understand 
the material to which they are attached, and the infor- 
mation is of little or no public interest. Williams has 
failed to show any justification for release of this infor- 
mation. Summary judgment is granted, therefore, as to 
this claim. 

Williams' Claims Against the DODIG 

By letter dated March 12, 1990, Williams submitted 
a FOIA request to the DODIG for the file on Hotline 
case number 89-L45992. By letter dated May 10, 1990. 
DODIG sent Williams 117 pages of documents in re- 
sponse to his FOIA request and informed him that 29 
pages were being withheld pursuant to FOIA exemp- 
tions. Williams appealed the DODIG's partial [*33] de- 
nial of his FOIA request by letter dated May 19, 1990. 
By letter dated July 13. 1990. the DODIG's appellate 
review authority upheld the partial denial of plaintiffs 
FOIA request. By letter dated August 24, 1993, the 
DODIG provided plaintiff with 7 pages of the 29 previ- 
ously withheld pages in their entirety and the remaining 
22 pages in redacted form. 

In support of their decision to withhold information, 
and in compliance with the requirements of Vaughn, 
DODIG has submitted the declaration of Stephen A. 
Whitlock, who was the FOIA Authority for the DODIG 
in July, 1990. In that capacity, he was familiar with the 
procedures followed in processing FOIA requests. 

For the reasons discussed above with respect to the 
Reukauf Declaration, the Whitlock Declaration satisfies 
DODIG's obligations under Vaughn. The withheld doc- 
uments are described with specificity, and the justifi- 
cations offered for withholding are sufficiently detailed 
and specific. 

The DODIG has withheld portions of 22 documents 
in response to Williams' FOIA request by redacting in- 
formation from those documents. The DODIG claims 
that much of this information is exempt from disclosure 
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under 5 U.S.C. §§ 552 [*34] (b)(6) (’Exemption 6") 
and (b)(7)(C) (’Exemption 7"). These exemptions ’pro- 
tect personal privacy interests threatened by disclosure 
of agency records." Hopkins v. United States Dep't of 
Hous. A Urban Dev. , 929 F.2d 81, 86 (2d Cir. 1991). 
Exemption 6 allows an agency to withhold ’personnel 
and medical files and similar files the disclosure of which 
would constitute a clearly unwarranted invasion of per- 
sonal privacy. ’ The application of this exemption turns 
on whether ttye information pertains to a particular indi- 
vidual. United States Dep't of State v. Wishing ton Post 
Co. . 456 U.S. 595, 601-02, 72 L. Ed. 2d 358, 102 S. 
Ct. 1957(1982). 

Exemption 7 excludes from production "records or 
information compiled for law enforcement purposes . 

. . to the extent that the production of such law en- 
forcement records or information . . . could reason- 
ably be expected to constitute an unwarranted invasion 
of personal privacy. * This exemption applies to the in- 
vestigative files of the DODIG because it undertakes 
investigations that could lead to criminal prosecutions. 
(Whitlock Dec. P 4, 15.) Courts have held that the in- 
vestigative files of the Offices of the Inspector General 
[*35] are subject to Exemption 7. See New England 
Apple Council v Donovan, 725 F.2d 139, 143 (1st Cir. 
1984 ) ("The functions of [Inspector General] investiga- 
tors are not so different from the functions of FBI agents 
as to warrant divergent treatment under FOIA exemption 
7(C).’). 

In applying both Exemption 6 and Exemption 7, courts 
balance the individual privacy interests at stake with the 
public interest in disclosure. United States Dep't of 
Justice v. Reporters ' Comm, for Freedom of the Press, 
489 U.S. 749. 771, 103 L Ed. 2d 774, 109 S. Ct. 
1468 (1989); United States Dep't of Air Force v. Rose. 
425 U.S. 352, 372, 48 L Ed. 2d 11,96 S. Ct. 1592 
(1976). There is a lesser burden to justify an Exemption 
7 withholding given that the appearance of information 
in law enforcement records implicates a greater invasion 
of privacy than do the personnel, medical, and similar 
files covered by Exemption 6. Hopkins, 929 F. 2d at 86. 

The public interest against which the privacy inter- 
ests are balanced ’must be measured by FOlA's basic 
purpose to expose agency action to the light of day, not 
by the purpose for which the information was sought. * 
Federal Labor Relations Auth. v. United States Dep't 
of Mtterans Affairs. 958 F.2d 503, 511 (2d Cir. 1992); 
[*36] Hopkins, 929 F.2d at 87-88. Information that does 
not directly shed light on an agency's performance ’falls 
outside the ambit of the public interest that the FOIA was 
enacted to serve. ' Reporters Comm. , 489 U.S. at 775. 

The DODIG claims that the following documents fall 


within Exemption 6 and Exemption 7. Documents I- 
3 are Hotline case data sheets summarizing information 
regarding the Hotline file that Williams requested. The 
DODIG redacted from those documents the identities of 
the persons against whom improper conduct was alleged, 
and the identities of the DODIG officials conducting the 
investigation. 

Documents 4-8 are summaries of cross-reference 
checks on which the DODIG analyst reports the results of 
searches through DODIG files to determine whether the 
complainant or subjects are mentioned in other Hotline 
referrals. The DODIG withheld the identities of the 
persons other than Williams as to whom searches were 
conducted. 

Document 9 is a Correspondence Control Record in 
the Hotline file that Williams requested. The DODIG 
withheld the identity of a person against whom improper 
conduct was alleged. Document 10 is the [+37] report 
by the DODIG investigative analyst on the timeliness, 
independence, and adequacy of the investigative report 
of the agency at which the improper conduct was alleged 
to have occurred. The DODIG withheld the identities 
of the DODIG analyst and the DODIG supervisor who 
completed the report. 

Documents 1 1-20 are Department of Defense Hotline 
Non-Referral Forms that list the reasons that allega- 
tions in correspondence received by the DODIG are not 
referred for investigation. The DODIG withheld the 
identities of the investigative analyst and supervisor on 
each of these documents. Documents 21 and 22 are 
Processing Decision memorandums that reflect the ac- 
tion taken on the Hotline Referral. The DODIG with- 
held the identities of the DODIG officials involved with 
processing the referral. 

The material referenced above was properly redacted 
from the forms prior to release of these forms to 
Williams. The public interest m this information is min- 
imal as compared to the substantial privacy interests in- 
volved. Courts have uniformly held that the disclosure 
of identifying information of subjects of investigation is 
unwarranted, a* it would subject them to possible ha- 
rassment, retaliation, or stigmatization [+38] with little 
or no benefit to the public interest. See Baez v. United 
States Dep't of Justice. 208 U.S. App. D.C. 199, 647 
F.2d 1328, 1338 (D.C. Cir. 1980). The identities of par- 
ties providing sensitive information in the course of an 
investigation have also been protected in order to protect 
them from embarrassment and harassment. Diamond v. 
FBI, 707 F.2d 75. 77 (2d Cir. 1983), cert, denied, 465 
U.S. 1004 (1984). 

Finally, courts have extended Exemption 7's privacy 
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interests to persons conducting an investigation in the 
course of his or her official duties. Doherty u United 
States Dep't of Justice, 775 F.2d 49, 52 (2d Cir. 1985) 
(identities of FBI agents, non-agent personnel, and INS 
employees Ml within Exemption 7). 

Balanced against these substantial privacy interests, 
the public interest in this case is minimal. The disclo- 
sure of the withheld identities would not add to the pub- 
lic's understanding of the manner in which the agency 
works or performs its duties. Accordingly, DODIG is 
granted summary judgment with respect to the claims 
relating to the portions of the materials requested [*39] 
by Williams for which Exemption 6 and Exemption 7 
were claimed. 

The DODIG also withheld portions of Document 10 
containing the DODIG investigative analyst's opinion as 
to the independence and adequacy of the DLA's Hotline 
Completion Report. This opinion was subject to review 
by the investigator's supervisor prior to a final decision 
by the DODIG as to the adequacy of the DLA investi- 
gation and whether further investigation was warranted. 
Also, on Documents 12 and 18, the DODIG withheld 
information consisting of recommendations, comments, 
and opinions of the DODIG Hotline investigator ana- 
lyst as to whether correspondence received should be 
referred for investigation. These opinions and recom- 
mendations are subject to review by the investigator's 
supervisor and other DODIG officials, and were ren- 
dered prior to the DODIG' s determination of whether to 
request an investigation of the allegations. 

The DODIG claims, correctly, that this material is ex- 
empt under Exemption 5 as deliberative material. Since, 
for the reasons discussed above, this material would not 
be available to a party in litigation with the agency, sum- 
mary judgment is granted with respect to these claims. 

Williams' Claims [*40] Against the Defease Logistics 
Agency 

The DODIG referred certain information in the files 
that Williams requested to the DLA, and requested the 
DLA to respond directly to Williams concerning that 
information. By letter dated May 22, 1990, the DLA 
sent plaintiff 23 pages of documents in response to his 
FOIA request to tire DODIG and informed him that cer- 
tain information was being withheld pursuant to FOIA 
exemptions. Plaintiff appealed the DLA's partial de- 
nial of his FOIA request by letter dated May 26, 1990. 
Byjgter dated June 25, 1990, the Director of the DLA 
reversed, in part, and upheld, in part, the partial de- 
nial of Williams FOIA request. By letter dated August 
24, 1993, the DLA provided plaintiff with 7 pages of 
previously withheld information. The DLA continued 


to withhold other information in response to Williams's 
FOIA request. 

In support of their decision to withhold information, 
and in compliance with the requirements of Vaughn, the 
DLA has submitted the declaration of George H. Sisson, 
who is an Associate Counsel in the Office of General 
Counsel of the DLA. In this capacity, he is familiar with 
the procedures followed in processing FOIA requests. 

For the reasons [*41] discussed above with respect to 
the Reukauf Declaration, the Sisson Declaration satisfies 
the DLA’s obligations under Vaughn. 

The DLA was requested by the DODIG to respond to 
Williams' FOIA request to the DODIG as to a particu- 
lar document known as a Defense Hotline Completion 
Report (the •Report"). The Report was prepared by 
an attorney in the Office of Counsel of the Defense 
Contract Management Region, New Ybrk, a division of 
the DLA, in response to a Hotline Referral resulting 
from Williams' complaints to the DODIG. 

The DLA withheld a portion of the fourth paragraph 
on page three of the Report, the fourth paragraph on 
page 4 of the Report, the third paragraph beginning on 
the bottom of page five of the Report and continuing up 
to the top of page six of the Report, and the Conclusion 
and Recommendation on page six of the Report. The 
withheld material consists of recommendations and opin- 
ions of the author of the Report as to the merits of the 
plaintiff's allegations of waste, fraud, and mismanage- 
ment at the DLA and recommendations about changes, 
if any, necessary to promote efficiency and prevent fraud 
at the DLA. The opinions withheld from the Report 
were rendered prior to the [*42] DODIG 's final deci- 
sion as to whether the allegations in plaintiffs complaint 
warranted further investigation and formed part of the 
agency's deliberative. process regarding Williams' com- 
plaint. 

The DLA contends, correctly, that this is deliberative 
material subject to withholding under Exemption S. For 
the reasons discussed above, since this material would 
not be available to a party in litigation with the agency, 
summary judgment is granted on all claims against the 
DLA with respect to it. 

The DLA also withheld a portion of the first para- 
graph on page five of the Report and portions of the first 
paragraph on page five of an attachment to the Report 
consisting of an October 6, 1989 memorandum from a 
DLA employee in response to Williams' FOIA request. 
The withheld material consists of information concern- 
ing the employee's performance appraisals and awards 
and is information of a purely personal nature. The DLA 
has withheld this information under Exemption 6. 
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The public interest in this information is minimal com* 
pared to the privacy interests implicated therein. Courts 
have accorded protection under exemption 6 to the per- 
sonal details of a federal employee's service. See. e.g., 
Ripskis v. Department of Hous. & Urban Dev. , 241 
US. App. D.C. 8. 746 F. 2d 1. 3-4 (D.C. Cir. 1984) 
[*43] (names and identifying data contained on evalua- 
tion forms of HUD employees who received outstanding 
performance ratings); Associated Dry Goods Corp. v. 
NLRB. 455 1 Sapp. 802. 815 (S.D.N.Y. 1978) (repri- 
mands for unsatisfactory performance, discharges, and 
applications for employment ordered deleted pursuant to 
Exemption 6); Metropolitan Life Ins. Co. v. Usery, 
426 F. Supp. 150. 167-69 (D.DC 1976) (job per- 
formance evaluations, reasons for termination and af- 
firmative action program reports), affd, 736 F.2d 727 
(D.C. Cir. 1984). Williams has not identified any pub- 
lic interest that outweighs these protected privacy inter- 
ests. Summary judgment is therefore granted as to these 
claims. 

Williams' Claims against the MSPB 

By letter dated January 12, 1991, Williams submit- 
ted a FOIA request to the MSPB for the administrative 
record on a MSPB proceeding with the docket number 
NY 075290S0119. By letter dated January 25, 1991, the 
MSPB provided plaintiff with a copy of the requested 
administrative record pursuant to the Privacy Act. Bty 
letter dated February 4, 1991, Williams contended that 
the MSPB [*44] had not provided him with a complete 
copy of the requested administrative record. By letter 
dated February 7. 1991, the MSPB provided Williams 
with a copy of a document omitted from the file, and 
informed him that be had received the complete file. 

By letter dated July 18, 1991, Williams submitted 
a FOIA request to the New Ybrk Regional Office of 
the MSPB CMSPB-NY") requesting the administrative 
records in MSPB proceedings with docket numbers NY 
07329010119-1, NY 07529010119, NY 075290S0119, 
and NY 07S290G0I19. By letter dated July 23. 1991, 
the MSPB-NY informed Williams that be bad already 
been provided with a copy of the administrative record 
for NY 075290S0U9 by the MSPB. that the MSPB 
in Washington maintained the administrative record in 
NY 075290C01 19. and that the MSPB-NY would pro- 
vide him copies of the administrative record in NY 
07529010119-1 and NY 07529010119 pursuant to the 
Privacy Act. In August, 1991, the MSPB-NY provided 
Williams with copies of the administrative records in NY 
07529010119-1 and NY 07529010119. By letter dated 
July 26, 1991, the MSPB provided plaintiff with a copy 
of the administrative record in NY 075290001 19. 


By letter dated August 9. 1991, Williams [*45] con- 
tended that the MSPB-NY had not provided him with 
a complete copy of the two administrative records it 
had sent him. By letter dated August 21. 1991. the 
MSPB provided plaintiff with indices to the administra- 
tive records not included earlier, and informed him that 
he had received the complete records. By letter dated 
March 16, 1991, Williams requested that a letter be in- 
cluded in the administrative record of NY 075290S01 19 
in which Williams sought a stay of his removal from 
employment with the DLA. By letter dated March 28. 
1991, the MSPB informed Williams that it was treating 
his request as a claim to amend records under the Privacy 
Act and that it was denying his request on the ground 
that the Privacy Act's amendment provisions were not 
intended to alter the record of a MSPB proceeding. 

Under the Privacy Act, district courts have jurisdic- 
tion to "order the production to the complainant of 
any agency records impr o p e rly withheld from him." 5 
US.C. » SS2a(gX 3XA). Where no records have been 
withheld by the agency, the Privacy Act claim must be 
dismissed. Crooker v. Federal Bureau of Prisons. 579 
F. Supp. 309. 311 (DDC. 1984). [*46] 

The Privacy Act's grant of federal court jurisdiction to 
review claims that information was improperly withheld 
are analogous to the FOlA's provision of jurisdiction "to 
order the production of any agency records improperly 
withheld from the complainant. * 5 U.S.C. $ 552(aX4XB) 
"Under this provision, ‘federal jurisdiction is dependent 
on a showing that an agency has (1) "improperly* (2) 
"withheld" (3) ‘agency records."' United States Dep't 
of Justice k Tax Analysts. 492 US. 136. 142. 106 L. 
Ed. 2d 112. 109 S. a. 2841 (1989) (quoting Kissinger 
v. Reporters Comm, for Freedom of the Press. 445 U.S. 
136. ISO. 63 L Ed. 2d 267. 100 S. Ct. 960 (1980)): 
wee also Nicolau v. United States Dep 't of Justice. 699 
F. Supp. 1063, 1065 (S.D.N. Y. 1988). 

Where an agency has conducted a reasonable search 
for documents responsive to a FOIA request, the agency 
has discharged its obligations and summary judgment is 
appropriate. Weisberg v. United States Dep't of Justice, 
240 US. App. D.C. 339. 745 F.2d 1476. I486 (D.C. 
Cir. 1984); SafeCard Servs., Inc. v. Securities Exch. 
Comm'n. 926 F. 2d 1197. 1201 (D.C. Cir. 1991); [**47] 
Goland v. Central Intelligence Agency. 197 U.S. App. 
D.C. 25. 607 F.2d 339. 369 (D.C. Cir. 1978). cert, 
denied, 445 U.S. 927 (1980). Affidavits from agency 
employees explaining the search conducted to comply 
with FOIA are sufficient to demonstrate the agency's 
compliance. Perry k Block, 221 US. App. DC. 347. 
684 F.2d 121, 126-27 (DC. Cir. 1982); Goland. 607 
F.2d at 369. 
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The DLA has submitted the declaration of Matthew 
D. Shannon, who is Legal Counsel to the Clerk of the 
MSPB. In this capacity, he is familiar with the proce- 
dures followed by the MSPB in processing requests for 
information under the Privacy Act and the FOIA. In 
addition, the MSPB has submitted declaration of Sean 
P. Walsh, who is the Chief Administrative Judge of the 
MSPB-N Y. In this capacity, he is familiar with the proce- 
dures followed by the MSPB-NY in processing requests 
for information pursuant to the FOIA and the Privacy 
Act. 

The Walsh and Shannon Declarations establish that 
Williams was provided with copies of administrative 
records for the four MSPB proceedings he requested 
in their entirety. Moreover, the Declarations establish 
that [*48] both the MSPB main office in Washington 
and the MSPB-NY conducted thorough and reasonable 
searches to ensure that Williams received the adminis- 
trative records that he requested. Because the MSPB 
has properly searched for and produced its administra- 
tive records, Williams claim against the MSPB must be 
dismissed for lack of subject matter jurisdiction. 

Under the Privacy Act, an individual may ’request 
amendment of a record pertaining to him’ maintained 
by a federal agency that the individual believes is not 
'accurate, relevant, timely or complete.’ 5 U.S.C. § 
552a(d)(2). The agency's determination not to ameod a 
record is subject to de novo review by a district court. 
5 U.S.C. § 552a( g)(2)(A). 

Pursuant to this provision, Williams sought to supple- 
ment the administrative record of an MSPB proceeding 
in which he requested a stay of his termination of his 
employment with the DLA. (Shannon Dec. P 15.) On 
January 7, 1991, the MSPB issued an opinion ruling 
that Williams was not entitled to a stay of his removal. 
By letter dated March 28, 1991, Williams requested the 
MSPB to include in the administrative record of that 
[*49] proceeding a letter to him from a DODIG offi- 
cial concerning his allegations of reprisal for making 
whistleblowing disclosures. The MSPB denied plain- 
tiffs request. 

Guidelines issued by the Office of Management and 
Budget provide that the Privacy Act's: 

Provisions for amending records are not intended to per- 
mit the alteration of evidence presented in the course 
of judicial, quasi-judicial or quasi-legislative proceed- 
ings. Any changes in such records should be made only 
through the established procedures consistent with the 
adversary process. 
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Courts have routinely dismissed Privacy Act requests for 
amendment of records that constitute collateral attacks 
on quasi-judicial determinations recorded in agency 
records. See, e.g., Pellerin v. Xkteruns Admin., 790 
F.2d 1553, 1555 ( 11th Cir. 1986) (affirming dismissal of 
Privacy Act request to amend plaintiffs medical records 
on the grounds that request was a collateral attack on 
the VA's disability benefit determination); Bashaw v. 
United States Dep't of Treasury, 468 F. Supp. 1195, 
1 196-97 (E.D. Wis. 1979) [*50] (dismissing Privacy Act 
request to amend record consisting of opinion rejecting 
discrimination claim citing OMB guidelines); Kennedy 
v. Andrus. 459 F. Supp. 240,242 (D.D.C. 1978) (noting 
that OMB Guidelines ’dearly forbid collateral attack in 
the case of final judicial or quasi-judicial actions’). 

Williams' request to supplement the record of his ad- 
ministrative proceeding before the MSPB constitutes an 
attempt to contest the MSPB's determination on the mer- 
its of his request for a stay of his removal. Accordingly, 
the MSPB properly denied his request to amend the 
record of the MSPB proceedings. 

Williams' Motion for Sanctions or for Contempt 

Williams has also moved, pursuant to Local Rule S(b), 
for default sanctions against the defendants for failure to 
defend diligently, or in the alternative, for sanctions for 
contempt of court. He requests that the Court award him 
damages or, in the alternative, that the defendants bear 
the costs of weekend depositions transcribed at their ex- 
pense and any additional costs the Court may deem just 
and proper due to the defendants' obstruction of the ef- 
fective administration of the Court's business. 

Local Rule 1*5 1] 5(b) of the Joint Rules for the United 
States District Courts for the Southern and Eastern 
Districts of New York provides that: 

Failure of counsel for any party ... to appear before 
the court at a conference, or to complete the necessary 
preparations, or to be prepared to proceed to trial at 
the time set, may be considered an abandonment of the 
case [or] failure to prosecute or defend diligently, and 
an appropriate order may be entered against the default- 
ing party either with respect to a specific issue or on the 
entire case. 

Sanctions under Local Rule 5(b) are proper if a party's 
intentionally dishonest or unreasonable actions need- 
lessly delay a court proceeding or increase its opponents 
costs. W.W.W. Pharmaceutical Co. v. Gillette Co. , 808 
F. Supp. 1013 (S.D.N. Y. 1992), afTd, 984 F.2d 567 (2d 
Cir. 1993). Sanctions are also proper if a party fails 
to materialize at appearances scheduled in the course of 


40 Fed. Reg. 28.948, 28.958 (July 9. 1975). 
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conducting litigation despite adequate notice. Valentin 
v. Bowen. 1988 WL33116 (E.DN.Y. April 1, 1988). 

In the present case, Williams claims that the defen- 
dants have refused to acknowledge and address issues 
[*52] related to this case. However, the defendants have 
filed an answer in this case, have filed a pre-trial order, 
and have filed the motions addressed in die present opin- 
ion. Williams also claims that the defendants have failed 
to comply with discovery requests. He fails to specify, 
however, any documents that the defendants have failed 
to produce, other than those withheld under exemptions 
to the FOIA. 

Finally, Williams requests the Court to order the de- 
fendants to bear the costs of weekend depositions, tran- 
scribed at their expense. On December 23, 1992, how- 
ever, this Court ordered that depositions in this case shall 


proceed on regular business days. Since Williams has 
demonstrated no grounds for imposing sanctions upon 
the defendants, his motion is denied. 

Conclusion 

For the reasons stated above, the defendants’ motions 
are granted, and Williams' motion for sanctions is de- 
nied. 

U is so ordered. 

New Ybrk, N.Y. 

January 14, 1994 

ROBERT W. SWEET 

U.S.DlJ. 
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<0ffirr of tljr Attorney (general 

XaBtjington.S. (fl. 20530 

October 4, 1993 

MEMORANDUM FOR HEADS OF DEPARTMENTS AND AGENCIES 
SUBJECT: t The Freedom of Information Act 



President Clinton has asked aach Fadaral department and agancy to 
taka steps to ensure it is in compliance with both the latter and 
the spirit of the Freedom of Information Act (FOIA) , 5 U.S.C. 

S 552. The Department of Justice is fully committed to this 
directive and stands ready to assist all agencies as we implement 
this new policy. 

First and foremost, we must ensure that the principle of openness 
in government is applied in each and every disclosure and 
nondisclosure decision that is required .under the Act. 

Therefore, I hereby rescind the Department of Justice's 1981 
guidelines for the defense of agency action in Freedom of 
Information Act litigation. The Department will no longer defend 
an agency ' s withholding of information merely because there is a 
"substantial legal basis" for doing so. Rather, in determining 
whether or not to defend a nondisclosure decision, we will apply 
a presumption of disclosure. 

To be sure, the Act accommodates, through its exemption 
structure, the countervailing interests that can exist in both 
disclosure and nondisclosure of government information. Yet 
while the Act's exemptions are designed to guard against harm to 
governmental and private interests, I firmly believe that these 
exemptions are best applied with specific reference to such harm, 
and only after consideration of the reasonably expected 
consequences of disclosure in each particular case. 

In short, it shall be the policy of the Department of justice to 
defend the assertion of a FOIA exemption only in those cases 
where the agency reasonably foresees that disclosure would be 
harmful to an interest protected by that exemption. Where an 
item of information might technically or arguably fall within an 
exemption, it ought not to be withheld from a FOIA requester 
unless it need be. 

It is my belief that this change in policy serves the public 
interest by achieving the Act's primary objective — maximum 
responsible disclosure of government information — while 
preserving essential confidentiality. Accordingly, I strongly 
encourage your FOIA officers to make "discretionary disclosures” 
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whenever possible under the Act. Such disclosures are possible 
under a number of FOXA exemptions , especially when only a 
governmental interest would be affected. The exemptions and 
opportunities for "discretionary disclosures" are discussed in 
the Discretionary Disclosure and Waiver section of the "Justice 
Department Guide to the Freedom of Information Act." As that 
discussion points out, agencies can make discretionary FOXA 
disclosures as a matter of good public policy without concern for 
future "waiver consequences" for similar information. Such 
disclosures can also readily satisfy an agency's "reasonable 
segregation" obligation under the Act in connection with 
marginally exempt information, see 5 U.S.C. § 552(b), and can 
lessen an agency's administrative burden at all levels of the 
administrative process and in litigation. X note that this 
policy is not intended to create any substantive or procedural 
rights enforceable at law. 

Xn connection with the repeal of the 1981 guidelines, X am 
requesting that the Assistant Attorneys General for the 
Department's Civil and Tax Divisions, as well as the United 
States Attorneys, undertake a review of the merits of all pending 
FOXA cases handled by them, according to the standards set forth 
above. The Department's litigating attorneys will strive to work 
closely with your general counsels and their litigation staffs to 
implement this new policy on a case-by-case basis. The 
department's Office of Information and Privacy can also be called 
upon for assistance in this process, as well as for policy 
guidance to agency FOXA officers. 

Xn addition, at the Department of Justice we are undertaking a 
complete review and revision of our regulations implementing the 
FOXA, all related regulations pertaining to the Privacy Act of 
1974, 5 U.S.C. S 552a, as well as the Department's disclosure 
policies generally. We are also planning to conduct a 
Department-wide "FOXA Form Review." Envisioned is a 
comprehensive review of all standard FOXA forms and 
correspondence utilized by the Justice Department's various 
components. These items will be reviewed for their correctness, 
completeness, consistency, and particularly for their use of 
clear language. As we conduct this review, we will be especially 
mindful that FOXA requesters are users of a government service, 
participants in an administrative process, and constituents of 
our democratic society. X encourage you to do likewise at your 
departments and agencies. 

Finally, X would like to take this opportunity to raise with you 
the longstanding problem of administrative backlogs under the 
Freedom of Information Act. Many Federal departments and 
agencies are often unable to meet the Act's ten-day time limit 
for processing FOXA requests, and some agencies — especially 
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those dealing with high-volume demands for particularly sensitive 
records — maintain large FOZA backlogs greatly exceeding the 
mandated time period* The reasons for this may vary, but 
principally it appears to be a problem of too few resources in 
the face of too heavy a workload. This is a serious problem — 
one of growing concern and frustration to both FOZA requesters 
and Congress, and to agency FOZA officers as well* 

Zt is my hope that we can work constructively together, with 
Congress and the FOZA-requester community, to reduce backlogs 
during the coming year* To ensure that we have a clear and 
current understanding of the situation, Z am requesting that each 
of you send to the Department's Office of Znformatlon and Privacy 
a copy of your agency's Annual FOZA Report to Congress for 1992* 
Please include with this report a letter describing the extent of 
any present FOZA backlog, FOZA staffing difficulties and any 
other observations in this regard that you believe would be 
helpful* 

Zn closing, Z want to reemphasise the importance of our 
cooperative efforts in this area* The American public's 
understanding of the workings of its government is a cornerstone 
of our democracy. The Department of Justice stands prepared to 
assist all Federal agencies as we make government throughout the 
executive branch more open, more responsive, and more 
accountable. 
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THE WHITE HOUSE 
WASHINGTON 

October 4, 1993 

MEMORANDUM FOR HEADS OF DEPARTMENTS AND AGENCIES 
SUBJECT: The Freedom of Information Act 


I am uniting to call your attention to a subject that is of 
great importance to the American public and to all Federal 
departments and agencies -- the administration of the Freedom 
of Information Act, as amended (the "Act") • The Act is a vital 
part of the participatory, system of government. I am committed 
to enhancing its effectiveness in my Administration. 

For more than a quarter century now, the Freedom of Information 
Act has played a unique role in strengthening our democratic 
form of government. The statute was enacted based upon the 
fundamental principle that an informed citizenry is essential 
to the democratic process and that the more the American people 
know about their government the better they will be governed. 
Openness in government is essential to accountability and the 
Act has become an integral part of that process. 

The Freedom of Information Act, moreover, has been one of the 
primary means by which members of the public inform themselves 
about their government. As Vice President Gore made clear 
in the National Performance Review, the American people are 
the Federal Government's customers. Federal departments and 
agencies should handle requests for information in a customer- 
friendly manner. The use of the Act by ordinary citizens is 
not complicated, nor should it be. The existence of unnecessary 
bureaucratic hurdles has no place in its implementation. 


I therefore call upon all Federal departments and agencies 
to renew their commitment to the Freedom of Information Act, 
to its underlying principles of government openness, and to 
its sound administration. This is an appropriate time for 
all agencies to take a fresh look at their administration 
of the Act, to reduce backlogs of Freedom of Information 
Act requests, and to conform agency practice to the new 
litigation guidance issued by the Attorney General, which 
is attached. 


Further, I remind agencies that our commitment to openness 
requires more than merely responding to requests from the 
public. Each agency has a responsibility to distribute 
information on its own initiative, and to enhance public 
access through the use of electronic information systems. 
Taking these steps will ensure compliance with both the 
letter and spirit of the Act. 


vJ 


UJU- 
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EPA WITHHOLDING OF SUPEIFUND FILES 


HEARINGS 

BOOKS THS 

STJBCOMMTTTEE ON 
OVEBfflOET AND INVESTIGATIONS 

COMMITTEE ON 
ENEEGY AND COMMEEGE 
HOUSE OF EEFEESENTATTVES 

NINETY-SEVENTH CONGRESS 
SECOND SESSION 
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OON1SMPT OP OQNGRESB PROCEEDINGS AOUXKT OmKONlWtAL 
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Serial No. 97-192 
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THC WHITE MOUSE 

•AIHlUfTON 


Senator 4, Ul} 


" l f" lll PT for lac BEADS Of EXECUTIVE OEPJUSUBTf 
AMD aSKBCZBB 


•tojacxs fcoeWuif OfsnUg toggostoa *• 

conaroatlonal fcr 10 ! ^— 


bllltlM U<V*409UiTft Of COWf goM, tbf bUwlH RMhttl 
Stoll to follow* toanonr Coagrauloaal cvquiu tor in Cancel* 
nut ttnctru ctffrdiM «*• coeettonclAiity Of tto I n f o r mation 
ooaghea 

1. CaagoMoiomal ragoaaeg EOr intonation toll b*^ 


••tocmetal g»«*elon of azacoelva privilege. A 
•»toaea«*i*l gaaomima at cxosative prlrllcgt* «*- 
lass if Blaclooaro of tto towMelso rwpjastad 
algae significantly lapair the national MMritv 
(inalaBUg cm een«aee of foroiga rclrtioas) , tto 
Mllbtrttlvt pcMMtM of cbo ineatln iruS or 



S5fiM«n? 
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OUir uptetl at the ef cIm I«ce«tl«« 

Irioeb'i teaitieotiMal' <gUti« 

2. zf tkt k*il mt *a Mwattn liMrenat or agency 
f*Bepert—nt Bead*) b«llar»i< efrer oaRiultitiM 
with department eoensel, that eemallenc* with a 
c*af«(«fieul rrqatit for information ralaoa a 
a abac ant lei attention it pMltf* , — 

shall promptly notify and consult with the Attor- 
ney aaaaral enreagh the Assistant Attorney General 
fas the action mi tegai Ceeesel, anC shall also 
promptly notify and oo nsal t «ltb the caeanel *e 
tbs President. Zf Che latormatloa raqooatod of a 
itraraiR or agency aenves is whole or is pert 
Iran information received im anoeber t net 

or ageacy^ the latter entity shall also be no w 
suited ea to whether disclosure of the Information 
raison a (ubauniUl gaestioe of ere cat ire privilege. 

9. fv*ry effort shall he.asde to oaaply with the Con- 
gscnniooai request in e aeansr coaslstaat .with the 
legitimate seeds of the tateniw tt ra nch. Che Be> 
pertinent Bead, the Attorney Oeneral ned o* snm«i 
to the President may, is the eserelse of their die- 
eeefeiea ie the dr paste* cos, determine that ex« co- 
ties privilege shell sot ho iaeohed end release the 
requested iafosmetisa. 

4. Zf the Popart— iih Bead* cha Attorney Oeneral or the 
. Counsel to the President he 1 lores, after eeeso l«a* 
tioa, that the alrdmBBtaaees jtstifv invocation ad 
eaecaielee privilege, tha Issue shell be prases end 
to the President ay the Counsel to on maid eat, 
who will adelse the Department Bead and ehe A m— - 
ney General of the President's deoisioa. 

S< Peediof 4 final Prssidantial deelaiaa on the natter, 
the Paper fane used shall reqseet the Casgreaelenal 
oody te hold its request far tha information in 
abe yan oa . «— Say an —ire seed shell expressly in- 

dicate that the purpose of this c — seat le — pro- 
tect the privilege p o o d les e Presidential deelaios. 
aed thee the request Itself does not constitute n 
claim of privilege* 

I. XX CM President decides to invoke eseeatiee 

privilege, «— Depart— at Bead shall advise the 
r eg— sting Oangresaioeel body that the claim af 
executive privilege le be lng node with ehe specific 
approval of the President. 

• 

Any questions eonae rainy these proesdorss or related Miters 
should N eodreseed to she Attorney Central, through the Assis- 
tant Attorney General tor the Office of legtl Counsel, and to 
the counsel to the President. 
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c.a uopannwru .*.t Jumic* 


Office of i he /MkxUifi AnomcN G«n«r*i 


iMIW, AC MBJO 

February 12, 


9^3 


L*-Ht-3T 

} '***$!*$£'•**'** -.* 

^"dsiSL 


7F 


1994 


<C47(^ 


Honorable John Dlngell 
chairman 

Subcommittee on Oversight 

41)4 Investigations 
committee on Energy end C romroi 
t/.B. koum of RiprtftMtatlv«« 

Washington, D*c. 20119 

Door Kr. Cholrmont 

Tills responds to your letter to. tho Attorney General. da tod 
January um, expressing your concerns about tho Subcommittee 1 p 
Inquiry regarding tno onrironaontal crimes enforcement program. 

z want to assure you that tho Department's leadership lo 
salting a diligent offort to identify and oolloot tho documents 
requested by tho aubcoaaittee and to max* than aval labia , 
conaiotent with our responsibilities to tha Da partment* Even 
though tho Department haa responded to tha subcommittee 4 s document 
and information requaat a by providing aoftaaa to tnouaanda of Pacos 
of r es po ns ive documents, including many dallDorativo and aanaltivo 
documents, X am frustrated that tha prooaaa haa taken ao long. and 
has non Bid so muon rr lotion* 

To determine whether the docum en t production may have been in 
any wmy Incomplete, z requested on Independent assessment of the 
process employed to collect requested documents . That as sea spent 
vat conducted by individuals she ere not assigned to tha 
Environment end Natural fteeouroee Division and who played no role 
in the prior document production. the assessment was completed 
last veek, and we are now implementing the reviewers' suggestions 
by verifying that ve have collected the requested documents and 
that we hove either mode them available or identified them and 
explained el early why they vill not be made available. Xf the 
subcommittee bee knowledge of do cu me nt s that were within the scope 
of the June 2, 1991, request but not produeod or identified on the 
index of ool looted ease-related documents, please let me know* 

The independent review of mule d(e) redactions in documents 
relating to the original aim eases and yudflS — Him dleo is 
progressing. The independent reviewer completed e review of 
redacted documents in three of the seven cases last wee k , We will 
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shortly proviso tho luftoguictu with on itouisad lies or r«d«rco 
documents in th* throe conns ond any additional dooua«nt« o 
portions of documents that tho reviewer eoncludod oouio bo produce 
without violating Rula 6(4} . Tho rayiovar is continuing to review 
reductions in the remaining four coses. 

Our responses to the three attachments in your January u 
latter arei enclosed* Please cell me or Assistant Attorney doners! 
Sheila Anthony If you have any further concerns or questions 
regarding this matter. 


Enclosure 
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Wtlwtav b. Ktthball 
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AVTACMM 8 MT * 

Conslatant with ay August is, im l«tt«r to yew, pleas# respond to 
tha fol laving questions i 

1 , Does tha Bapartaent of Justisa tske the position that the 
procedures set torch in President nssgan's woven nag 4, x»aa 
"Manor andun from the president tor the Needs of executive 
Deper fonts and Agencies on Pseoedurea eweamine heapon a aa to 
Congrssaional Requests for Znforoation* are atm In atfaatT 

, S, Hava you and tha Assistant attorney denerei ter the 

/ Office of Legal Counsel aotarmlnod that oeeplianoe with 

tha Subcceeittaa'S roquaat raioaa "a substantial question 
at aaacutivo privilege?" zf 00, when? 

b. Hava you or any other D op artoon t officials notifies *na 
consulted with the Counsel to tha President on thin 
natter? xf so, whan? 


C. Hava you or tha Coonaal to tha Preeldaot reeoaaendad that 
tae President invoke easwtlve privilege with respect to 
the doeqaanta reques t ed by the Suboeaoittee? Zf so, 

when? 

d. naa tna president invoked executive privile e e with 
respect to tneae oaouaanta? if ae, whan? 


S. If tha Bapartaent takas tha position that Prssidant Reagan ‘c 
Moveober 4 . mi proecdursa ara no longsr in affset, tee President 
Clinton leaned his own directive to the baads of executive egenciaa 
and depnrtaanta governing raspenana to eengreaalonal requests for 
intonation? zf so, p leans provlda a oopy and specify any steps 
ie plamented by the Oapnrtaont in aocerdanoa with such d tractive. 


PS soena e . tha pcooaduras tor invoking axaoutiva privileoa teat ara 
net forth in president nsegen a a Hsaorandua of xovsabsr 4, llll are 
still in of foot. aewav er, tte re naa teen no iny ecation of 

oMoeutiva prlTllm vitb rinm to any ot thm doeviMato raqniitoa 
w XhM jUbCOMlttOf - M ttvt MA91& MHOTtlMlU* Itfttlli 

-Chjistorioally, good faith ““KJ “! 

iMoutlvi Bnndh tw sinUiiid xhm ror invoking mcutlvt 


\"T vJ • 


MVfV 


s-sisssr 

t5Swu», < L< Hws iwf 
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Aa has tooan taada claar in our many letters And in meetings ind 
otnor comaun ic At ions vlth tho Chairaon And tha suboomiaittoo state, 
tarn Department fully reoognliee its responsibility to soak to 
accommodate the subcommittee * « information needs. Urn have boon 
proceeding in this sattor in accordanoo vita tho admonition or tha 
D.C. Circuit in a^T.at . that "each branch should taka cognisance at 
an implicit constitutional mandata to mamk optimal accommodation 
through a rati is tic evaluation of tho nooda of tho conflicting 
branches in tho particular fact situation.** 967 r.ad at 197, Ifa 
renev our co— itmont in this regard and roguost that tho 
sunaommlttoo make a oimilar commitsont vlth roopoet to tho 
Deportment's interests. 


a 
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IN THE 

UNITED STATES DISTRICT COURT FOR 
THE DISTRICT OF COLUMBIA 



) 

JAMES A./LEACH, 

) 

) 

) 

Plaintiff, 

V. 

) Civ. No. 94-1033 (CRR) 
) 

) 

) 

) 

) 

) 

) 

) 

_) 

RESOLUTION TRUST CORPORATION 

and 

OFFICE OF THRIFT SUPERVISION. 

Defendants. 


ORDER 

After consideration of Plaintiff’s Motion for Summary Judgment, the 
reasons in support thereof, and in opposition thereto, it is hereby 

ORDERED that the Motion be and is hereby GRANTED; and 
It is further ORDERED that Defendants Resolution Trust Corporation 
("RTC") and Office of Thrift Supervision ("OTS") are in violation of the Freedom of 
Information Act, 5 U.S.C. § 552(b), the Administrative Procedure Act, 5 U.S.C. § 706, 
and the Federal Home Loan Bank Act, as amended by the Financial Institutions Reform, 
Recovery, and Enforcement Act of 1989, 12 U.S.C. § 1441a(k); and 

It is further ORDERED that Defendants shallproduce to Plaintiff all 
documents pertaining to Madison Guaranty Savings and Loan Association of Little 
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(2) 

Rock, Arkansas, forthwith, with such production to be completed within five business 
days. 

IT IS SO ORDERED. 

/ 

Charles R. Richey 
United States District Judge 

DATED: 


9104 


CERTIFICATE OF SERVICE 

I hereby certify that I have caused true and correct copies of the 

foregoing Plaintiff's Motion for Summary Judgment, Memorandum of Points and 

Authorities in Support thereof, Statement of Undisputed Material Facts Pursuant 

to Lo&al Rule 108, and proposed Order to be served by hand on the following 

parties, on this 16th day of May, 1994: 

Mr. Jonathan Fiechter 
Acting Director 
Office of Thrift Supervision 
1700 G Street N.W. 

Washington, D.C. 20552 

Mr. John E. Ryan 
Deputy Chief Executive Officer 
Resolution Trust Corporation 
801 17th St., N.W. 

Washington, D.C. 20434 

The Honorable Janet Reno 
Attorney General of the United States 
U.S. Department of Justice 
10th & Pennsylvania Avenue, N.W. 

Washington, D.C. 20530 

Eric Holder, Esq. 

United States Attorney 
555 Fourth Street, N.W. 

Washington, D.C. 20001 



/ Jackson R. Sharman III 
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IN THE 

UNITED STATES DISTRICT COURT FOR 
THE DISTRICT OF COLUMBIA 


) 

JAMES A. LEACH ) 

) 

) 

v. ) Civ. No. 94-1033 (CRR) 

) 

RESOLUTION TRUST CORPORATION ) 

) 

and ) 

) 

OFFICE OF THRIFT SUPERVISION ) 

) 


NOTICE OF PROOF OF SERVICE OF PROCESS 


Pursuant to the Civil Justice Expense and Delay Reduction Plan as 
adopted by the Court, Plaintiff James R. Leach hereby files proof of service of 
process upon defendants. Return of service for each defendant is attached. 

Respectfully submitted, 



/Bobby R. Burchfield 
(D.C. Bar No. 289124) 

Jackson R. Sharman III 
(D.C. Bar No. 428799) 
COVINGTON & BURLING 
1201 Pennsylvania Ave., N.W. 
P.O. Box 7566 

Washington, D.C. 20044-7566 
(202) 662-6000 

Attorneys for Plaintiff 
James A. Leach 


Dated: May 25, 1994 
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CERTIFICATE OF SERVICE 

I hereby certify that I have caused true and correct copies of the 

foregoing Plaintiff’s Notice of Proof of Service of Process to be served on the 

following parties, on this 25th day of May, 1994: 

Mr. Jonathan Fiechter 
Acting Director 
Office of Thrift Supervision 
1700 G Street, N.W. 

Washington, D.C. 20552 

Mr. John E. Ryan 
Deputy Chief Executive Officer 
Resolution Trust Corporation 
801 17th St., N.W. 

Washington, D.C. 20434 

The Honorable Janet Reno 
Attorney General of the United States 
U.S. Department of Justice 
10th & Pennsylvania Avenue, N.W. 

Washington, D.C. 20530 

Eric Holder, Esq. 

United States Attorney 
555 Fourth Street N.W. 

Washington, D.C. 20001 

Kirk K. Van Tine, Esq. 

Baker & Botts 

1299 Pennsylvania Ave., N.W. 

Suite 1300 

Washington, D.C. 20004 

Elizabeth R. Moore, Esq. 

Assistant Chief Counsel 
Senior Trial Attorney 
Office of Thrift Supervision 
1700 G Street, N.W. 

Washington, D.C. 20552 





/Oackson R. Sharman III 
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^niteb States JBistrtct Court 

DISTRICT OF COLUMBIA 


JAMES A. LEACH 

U.S. House of Representatives 
Washington, D.C. 20515 


SUMMONS IN A CIVIL ACTION 


RESOLUTION TRUST CORPORATION 
15th ft Pennsylvania Ave., N.W. 
Washington, D.C. 20220 
and 

OFFICE OF THRIFT SUPERVISION 
1700 G Street, N.W. 

Washington, D.C. 20552 


CASE NUMBER. 


94 1033 
RICHEY. J. era 


TO: •* •* 0*W**H| 

Eric Holder, Esq. 

United States Attorney for the District of Columbia 
555 4th Street, N.W. 

Washington, D.C. 20001 


YOU ARE HEREBY SUMMONED and required to file with the Clerk of this Court and serve upon 


PLAINTIFF'S ATTORNEY M mm* 

Bobby R. Burchfield 
Jackson R. Shaman III 
COVINGTON ft BURLING 
1201 Pennsylvania Ave., N.W. 

P.O. Box 7566 

Washington, D.C. 20044*7566 

an answer to the complaint which is harewith served upon you, within N 3Q days after service of 

this summons upon you. sxciusiv.i of the day of sarvica. if you fail to do so, judgment by default will be taken 
against you for the relief demanded in the complaint. 


NANCY MAYER-WHITTINSTCiJ 


.HBk 




MAY 1 1 1994 

0ATE 
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BAKER & BOTTS 


AUSTIN 
DALLAS 
HOUSTON 
MOSCOW 
NEW YORK 


L.L.P 

THE WARNER 

•299 PENNSYLVANIA AVENUE. N. W. 


TELEPHONE 12021 639-7700 
FACSIMILE (2021 639-7890 


WASHINGTON. DC. 20004-2400 


June 6, 1994 


Ms. Nancv Mayer- Whittington 
Clerk 

United States District Court 
for the District of Columbia 
Room V834 

3rd ana Constitution Avenue, N.W. 
Washington, D.C. 20001 


Re: James A. Leach v. RTC and OTS. Civ. No. 94-1033 (D.D.C.). 


On behalf of the Office of Thrift Supervision and the Resolution Trust 


Corporation ("Defendants"), enclosed for filing in the above-referenced action, please find 
one original and one copy of the following: 

Defendants’ Motion to Dismiss, or for Summary Judgment, with proposed 

orders; and 

Defendants’ Memorandum in Support of Motion to Dismiss, or for Summary 
Judgment, and in Opposition to Plaintiff’s Motion for Summary Judgment. 

Please file stamp the extra copies of each document and return them to our 

messenger. 


Dear Ms. Mayer- Whittington: 


Thank you for your assistance in this matter. 


Very truly yours, 



JRA/swb 
Enclosures 
cc: Cha 


Chambers of Hon. Charles R. Richey 
All Counsel 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


) 

JAMES A LEACH, ) 

) 

Plaintiff, ) 

) 

v. ) Civ. No. 94-1033 (CRR) 

) 

RESOLUTION TRUST CORPORATION and ) 

OFFICE OF THRIFT SUPERVISION, ) 

) 

Defendants. ) 


DEFENDANTS’ MEMORANDUM IN SUPPORT OF 
MOTION TO DISMISS, OR FOR SUMMARY JUDGMENT, 
AND IN OPPOSITION TO PLAINTIFFS 
MOTION FOR SUMMARY JUDGMENT 


Carolyn B. Lieberman 
Acting Chief Counsel 
Thomas J. Segal 
Deputy Chief Counsel 
Elizabeth R. Moore 
Assistant Chief Counsel 
D.C. Bar No. 358769 
Gary L Goldberg 
Senior Trial Attorney 
OFFICE OF THRIFT SUPERVISION 
1700 G Street, N.W. 

Washington, D.C. 20552 
(202) 906-7039 

Attorneys for Defendant 
Office of Thrift Supervision 


Kirk K. Van Tine 
D.C. Bar No. 257139 
Jesse R. Adams, m 
D.G Bar No. 433600 
BAKER & BOTTS, Li^P. 

The Warner 

1299 Pennsylvania Avenue, N.W. 
Washington, D.C. 20004-2400 
(202) 639-7700 

Ellen B. Kulka 
General Counsel 
Andrew E. Tomback 
Deputy General Counsel (Litigation) 
Gregg H.S. Golden 
Counsel 

John C. Binkley 
Counsel 

RESOLUTION TRUST CORPORATION 
801 17th Street, N.W. 

Washington, D.C. 20434-0001 


Attorneys for Defendant 
Resolution Trust Corporation 
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On May 11, 1994, Hon. James A. Leach, the Ranking Minority Member of the 
Committee on Hanking , Finance, and Urban Affairs of the United States House of 
Representatives, filed his Complaint for Declaratory and Injunctive Relief, seeking an order 
compelling Defendants Office of Thrift Supervision ("OTS") and Resolution Trust 
Corporation ("RTC") to produce certain documents that are exempt from disclosure under 
the Freedom of Information Act ("FOIA"), 5 U.S.C { 552. The Complaint would require 
this Court to become embroiled in a political dispute within the House of Representatives. 
It should therefore be dismissed under the "political question" doctrine, or under the related 
doctrine of "equitable discretion." In the alternative, Defendants are entitled to summary 
judgment on the merits of the Complaint 

IN1R.QDUCTIQN. 

This case is not about Congress’ right to obtain information from the 
Executive Branch. Defendants have not questioned the authority of Congress as a whole, 
or of a duly authorized Congressional Committee or Subcommittee, to obtain documents 
that are exempt from disclosure under FOIA. Rather, this case is about the political 
question of whether an individual Member of Congress can compel production of such 
documents when that Member is acting on his own, contrary to the Rules of the House, the 
Rules of his Committee, as interpreted and applied by his Committee Chai rman, and in 
direct conflict with the will of the full House of Representatives, as reflected in a formal 
Resolution adopted by an overwhelming majority of its Members, including the individual 
Member seeking the documents. 

The political dispute in this case is not between Congress and the Executive 
Branch. Rather, the dispute is within the House of Representatives itself. The threshold 
issue is one of purely internal Congressional operations: who in Congress has the authority 
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to define the Legislature’s oversight responsibilities, determine what matters Congress or its 
Committees should investigate, and establish the procedures for doing so. Rep. Leach 
argues that as the Ranking Minority Member of the House Committee on Banking, Finance 
and Urban Affairs ("House Banking Committee"), he has special oversight responsibilities 
that entitle him to individual access to confidential and privileged documents concerning 
Madison Guaranty Savings & Loan Association ("Madison"), a failed Arkansas savings 
institution. 1 In pursuing this claim of special access, Rep. Leach is contesting the decisions 
of his Committee Chairman (1) that the Committee’s general RTC oversight hearings will 
not be the forum for oversight on Madison, (2) that there is no formally authorized 
Committee investigation underway, and (3) that the House Rules do not authorize Rep. 
Leach to speak for Congress in requesting confidential and privileged documents. 

Surprisingly, Rep. Leach also claims to rely on House Resolution No. 394 
("H.R. Res. 394"), 103d Cong., 2d Ses s„ 140 Cong. Rec. H1809 (daily ed. Mar. 22, 1994). 
In that Resolution, which he supported, the House agreed to a process for establishing 
procedures for Congressional oversight of "all matters" relating to Madison. However, that 
Resolution does not authorize Rep. Leach or any other individual Member to obtain 
documents. Rather, it cuts directly against his argument, because it specifically delegates 
to the Speaker of the House and the Majority and Minority Leaders the authority to 
determine where, when, how, and by whom any oversight activities, including hearings and 
requests for documents, will be conducted. This Court should not interfere with Congress’ 
express judgment on the subject 

1 In response to his FOIA requests, the OTS and RTC have already provided Rep. 
Leach with over 8,000 pages of documents, withholding only materials that are exempt from 
disclosure to the public under FOIA, because they are privileged or required by law to be 
kept confidential. 
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In essence, Rep. Leach is asking this Court to substitute its judgment for that 
of the House of Representatives, a self-governing institution, as to how the House should 
interpret its own Rules and exercise its investigative and oversight authority. Such a 
decision would constitute an unprecedented intrusion into matters committed to the 
discretion of the Legislative Branch. This Court should decline that invitation to take sides 
in an internal political dispute within the House, and should either dismiss the Complaint 
as nonjusticiable, or, exercise its equitable discretion to leave the matter to be resolved 
internally, by Rep. Leach and his fellow Legislators. 

If the Court reaches the merits of the Complaint, Defendants are entitled to 
summary judgment. The plain language and legislative history of the statutory provision 
upon which Rep. Leach relies, 5 U.S.C. § 552(d), clearly demonstrate that an individual 
Member, such as Rep. Leach, is not "Congress" for purposes of FOIA, and that the statute 
provides individual Members of Congress no greater right of access than members of the 
general public. Indeed, Section 552(d) does not provide any rights of access at all. Rather, 
as Rep. Leach himself agrees, Section 552(d) is merely a savings provision that protects 
Congress’ right to information that it has deemed necessary to carry out its functions. 
Finally, Rep. Leach is not entitled to relief under the Administrative Procedure Act because 
the decision to withhold exempt documents is committed to agency discretion. In any event, 
contrary to his assertions, Rep. Leach’s request for documents has been treated in a manner 
consistent with Defendants’ general policy, as applied in past cases, whereby documents that 
are exempt from disclosure under FOIA are released to the Minority if a formal 
investigation or other official action is duly authorized and commenced by the Committee. 
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FACTUAL BACKGROU N D 

On December 9, 1993, Rep. Leach wrote to Roger Altman, the Acting Chief 
Executive Officer of the RTC, 2 and Jonathan L. Fiechter, Acting Director of OTS, 3 asking 
each for "access to all documents related to Madison and its subsidiaries." See Letters 
attached as Ex. 9 & 10 to Declaration of Joseph L. Seidel ("Seidel Dec.") (attached to 
Plaintiffs summary judgment papers). Rep. Leach’s letters cited no authority for the 
requested release. 

Mr. Fiechter responded on December 22, 1993, agreeing that the OTS would 
provide all information available to the public under FOIA. See Ex. 11 to Seidel Dec. The 
OTS declined, however, to release supervisory and examination materials, confidential 
financial information from individuals, and privileged intra-agency communications, because 
those materials are exempt from disclosure to the public under FOIA. I& In the RTCs 
response to Rep. Leach’s request, also dated December 22, 1993, Mr. Altman agreed that 
the RTC "will thoroughly cooperate in this investigation" but cautioned that "there may be 
limits" on the agency’s ability to release some of the documents requested, including "the 
Privacy Act and legal privilege or other restrictions." See Ex. 12 to Seidel Dec. 
Subsequently, Defendants OTS and RTC have provided Rep. Leach with over 8,000 pages 

2 The RTC is a governmental corporation created by Congress to manage and resolve 
all cases of savings institutions that were insured by the Federal Savings and Loan Insurance 
Corporation ("FSLIC") and for which a conservator or receiver is appointed during the 
period from 1989 to early 1995. 12 U.S.C. § 1441a(b). 

3 The OTS is an Office within the U.S. Department of the Treasury, responsible for the 
examination, safe and sound operation, and supervision of savings associations. 12 U.S.C. 
§§ 1462a(a), 1463(a). OTS is the statutory successor to certain regulatory powers of the 
former Federal Home Loan Bank Board ("FHLBB"). 12 U.S.C. § 1462a(e). Both the RTC 
and OTS were created pursuant to the Financial Institutions Reform, Recovery, and 
Enforcement Act ("FIRREA"), Pub. L. No. 101-73, 103 Stat. 183 (1989), which also 
terminated the FHLBB and FSLIC. S &Si FIRREA § 401(a), 103 Stat. at 354. 
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of documents, which they believe to be all documents sought that are not exempt from 
disclosure under FOIA. 

In early February 1994, Rep. Leach renewed his requests for the remaining 
Madison documents, which are exempt from disclosure under FOIA, citing House Rules X 
and XI, and other unspecified "House and Committee Rules, House practices and judicial 
precedent," as purported authority for his claimed right of special access. Sec Ex. 13 & 14 
to Seidel Dec. The OTS and RTC again denied access to documents exempt from 
disclosure to the public under FOIA. Each of the Defendants noted its disagreement with 
the view - expressed in a memorandum prepared by Rep. Leach’s staff and supplied to both 
Defendants in January 1994 - that the Ranking Minority Member has the same right to 
demand exempt information for his own individual use as the Committee Chairman has to 
request such information on behalf of the full Committee. See Ex. 15 & 16 to Seidel Dec. 

A. The Oversight Hearings. 

In March 1994, Rep. Leach again renewed his request for exempt Madison 
documents, noting that the Committee’s "statutorily mandated, semi-annual RTC Oversight 
hearings" had been scheduled for the end of that month. 4 Sfifi. Ex. 17-20 to Seidel Dec. 
Rep. Leach asserted that: 

a major area of oversight at these hearings will be the failure 
and resolution of Madison Guaranty Savings and Loan, Little 
Rock, Arkansas. . . . Members of the Committee will need 


4 The RTC and the Thrift Depositor Protection Oversight Board ("Oversight Board"), 
an agency created by Congress to oversee the RTC, are required to submit a report to 
Congress twice each year. 12 U.S.C. §§ 1441a(a)(l), (a)(2), (k)(5). The statute requires 
that the Oversight Board "shall appear" before the House and Senate Banking Committees 
to discuss certain specific matters listed in 12 U.S.C. § 1441a(k)(6)(A). The CEO of the 
RTC and the Director of OTS are £x officio members of the Oversight Board. 12 U.S.C. 
§ 1441a(a)(3)(A). 
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access to this material to prepare for the upcoming hearings 
and to perform their ongoing oversight responsibilities. 

See Ex. 19 & 20 to Seidel Dec. 

However, Rep. Leach’s personal view that the oversight hearings should focus 
on Madison evoked "strong concern" from Independent Counsel Robert B. Fiske, Jr., who 
is conducting the criminal investigation relating to Madison. 5 In a March 7, 1994, letter 
addressed to both Rep. Leach and Chairman Gonzalez, Independent Counsel Fiske 
explained: 

Inquiry into the underlying events ... by a Congressional 
Committee would pose a severe risk to the integrity of our 
investigation. . . . [Committee witness interviews] could 
jeopardize our investigation in several respects, including the 
dangers of Congressional immunity, the premature disclosures 
of the contents of documents or of witnesses' testimony to other 
witnesses on the same subject (creating the risk of tailored 
testimony) and of premature public disclosure of matters at the 
core of the criminal investigation. . . . 


... we request that your Committee not conduct any 
hearings in the areas covered by the grand jury’s ongoing 
investigation .... 

14. at 2. 

Responding to the "strong concern" expressed by the Independent Counsel, by 

letters dated March 10, 1994, Chairman Gonzalez formally notified each of the Defendants 

that the general RTC oversight hearings would not touch on Madison: 

This letter is to inform you that the Banking Committee is not 
conducting an investigation of Madison Guaranty Savings and 
Loan or related matters at this time. Mr. Leach’s requests do 
not constitute a Rule X or Rule XI investigation under the 


3 Letter from R. Fiske, Jr. to Hon. H. Gonzalez and Hon. J. Leach, dated March 7, 1994 
("Fiske Letter") (attached as Ex. 1). 
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House Rules. A hearing does not provide the basis for a 
member of Congress to obtain documents to which he or she is 
not otherwise entitled. I will request any information needed 
by the Committee in order to prepare for any Thrift Depositor 
Protection Board Oversight hearings . . . and will make it 
available to members of the Committee, as appropriate. 

Ex. 21 & 22 to Seidel Dec. 

On March 11, 1994, both Defendants again denied Rep. Leach’s request for 

documents that are exempt from disclosure under FOIA. Attaching the March 10 letter 

from Chairman Gonzalez, the Deputy Chief Executive Officer of the RTC, John E. Ryan, 

noted that the Chairman’s letter "indicates] that the Committee is not conducting an 

investigative hearing. Therefore, the records request was made in your individual capacity 

as a member of Congress and not on behalf of the Committee." Ex. 24 to Seidel Dec. 

Similarly, OTS Acting Director Fiechter wrote: 

The principal issue on which I believe we disagree is whether 
it is appropriate to provide confidential supervisory and 
examination materials ... to a Member of the House of 
Representatives in the absence of a request from the Banking 
Committee or its Chairman. Chairman Gonzalez has informed 
us in a March 10 letter that your requests do not constitute a 
Rule X or Rule XI investigation under House Rules. 

It is the longstanding policy of OTS and the other banking 
agencies not to release such materials [in the absence of a 
request from the Committee or its Chairman]. 

Ex. 23 to Seidel Dec., at 1. 

A few days later, on March 14, in separate letters to Mr. Fiechter and the 
RTCs Mr. Altman in their capacities as members of the Oversight Board, Chairman 
Gonzalez again confirmed that the general RTC oversight hearings would not be the forum 
for the oversight investigation of Madison. Noting that both Fiechter and Altman had been 
invited to appear at the upcoming hearings, the Chairman stated: 
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I expect that Republican members of the Committee may use 
the opportunity of the Oversight Board hearing to pursue 
extraneous matters, including Madison Guaranty Savings and 
I^nan Any questions regarding Madison Guaranty Savings and 
Loan [ ], matters that are the subject of pending investigations 
by Special Counsel Fiske or other law enforcement authorities, 
or other extraneous matters not specifically set forth in [12 
U.S.G S 1441a(k)(6)] or the March 3, 1994 invitation letter will 
not be considered pertinent at the hearing and need not be 
answered by you. 

Attachment C to Ex. 25 & 26 to Seidel Dec. 

On March 21, 1994, acting in response to what he described as Rep. Leach’s 
"obdurate and obstinate refusal to honor the Special Counsel's request and, in addition, 
[Rep. Leach’s] threats to disrupt or in [his] words create a ‘donnybrook’" at the general RTC 
oversight hearing, Chairman Gonzalez postponed the hearing. Ex. 27 to Seidel Dec. 

B. House Resolution No. 394, 

On March 21, the same day that he postponed the Committee’s general RTC 
oversight hearing. Chairman Gonzalez formally recommended to House Speaker Foley that 
the House Leadership endorse a resolution "calling for full hearings on the so-called 
Whitewater affair." Letter from Hon. H. Gonzalez to Hon. T. Foley, dated March 21, 1994 
(attadied as Ex. 2). The following day, the full House adopted H.R. Res. No. 394, which 
provided: 


The Speaker, Majority and Minority Leaders should meet to 
determine the appropriate timetable, procedures, and forum for 
appropriate Congressional oversight, including hearings on all 
matters related to "Madison Guaranty Savings and Loan 
Association (‘MGS&L’), Whitewater Development Corporation 
and Capital Management Services, Inc. (‘CMS’)." . . . The 
hearings should be structured and sequenced in such a manner 
that in the judgment of the Leaders they would not interfere 
with the ongoing investigation of Special Counsel Robert B. 
Fiske, Jr. 
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H.R. Res. 394, 103d Cong., 2d Sess., 140 Cong. Rec. H1809 (daily ed. March 22, 1994) 
(attached as Ex. 3). Rep. Leach was among the 408 House members who voted in favor of 
that resolution. 140 Cong. Rec. at H1814. 

Despite his own support for H.R. Res. 394, which expressly authorizes the 
Speaker and the Majority and Minority Leaders to "determine the appropriate timetable, 
procedures, and forum" for "all matters" relating to oversight concerning Madison, Rep. 
Leach refused to drop his own independent pursuit of Madison documents. In yet another 
pair of letters to the RTC and OTS the day after the House adopted H.R. Res. 394, Rep. 
Leach cited the "upcoming hearings" as justifying his individual need for the documents. Ex. 
29 & 30 to Seidel Dec. Once again. Defendants declined to produce privileged and 
confidential documents exempt from disclosure under FOIA until such time as "either the 
House or the Banking Committee determines the course by which it will conduct its 
oversight of matters relating to Madison." Ex. 31 & 32 to Seidel Dec. 

C. The F QIA A ppeals- 

Pursuant to the applicable regulations under FOIA, Rep. Leach submitted 
administrative appeals to the RTC and OTS on April 11 and 12, 1994, respectively. Ex. 35 
& 36 to Seidel Dec. On April 21, OTS denied the appeal insofar as it raised the legal issues 
of "whether your request qualifies as a request ‘from Congress’ within the meaning of 
Section 552(d) of FOIA and whether the banking agencies may, consistent with longstanding 
policy, exempt from disclosure supervisory and examination material that is confidential." 
Ex. 37 to Seidel Dec. On May 2, 1994, the RTC also denied Rep. Leach’s appeal. Ex. 38 
to Seidel Dec. 

Rep. Leach has not provided any evidence that the House of Representatives, 
the Committee, or its Chairman, have delegated any oversight or investigative authority to 
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him To the contrary, in (his case, the actions of the whole House, as well as those of the 
Committee Chairman, demonstrate that Congress is not seeking the documents now, and 
that it has not authorized Rep. Leach to do so. Accordingly, because Rep. Leach does not 
have the necessary Congressional authorization for his demand for confidential and 
privileged documents exempt from disclosure under FOIA, his claims should be denied. 


ij M i 


I. THE COMPLAINT SHOULD BE D IS M ISSED , 

In this case, before considering the merits of the Complaint, this Court must 
determine whether Rep. Leach’s claims are justiciable. There are two specific threshold 
issues that must be decided before Rep. Leach can pursue his claims: (1) whether the Rules 
of the House of Representatives and the Rules of the House Banking Committee predude 
Rep. Leach from asserting that he "speaks for Congress," and (2) whether Rep. Leach may 
disregard a binding Resolution of the full House of Representatives, for which he voted. 
Both of those threshold issues are nonjustidable, under the "political question" doctrine. 

In addition, even if the dispute were technically justiciable, this Court should 
refrain from exercising its jurisdiction, under the "equitable discretion" doctrine, developed 
by the D.C. Circuit precisely to deal with cases like this one. While the Complaint is cast 
as a dispute over documents, the real question is whether Rep. Leach must abide by the 
results of the legislative process, which, in this case, indude a Resolution by the full House 
of Representatives, and the application of Rules adopted by the House and by his 
Committee. Although Rep. Leach may not be happy with the way the legislative process 
has worked in this case, his complaints about the fairness of the process should be redressed 
by the House itself and not by the courts. 
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A. The Complaint Raises Nonjusticiable Political Questions. 

The basic issue presented by the Complaint is whether the Ranking Minority 
Member of a Committee has the same authority as his Committee Chairman and the House 
as a whole to demand access to confidential and privileged documents that are exempt from 
disclosure under FOIA. 6 However, that internal issue of how the House will conduct its 
oversight functions has already been directly addressed by the House itself, in its Rules, and 
in H.R. Res. 394, and by the House Banking Committee, in its Rules, as interpreted and 
applied by its Chairman. The Complaint asks this Court to override all of those limitations 
on Rep. Leach’s authority, and invest him with powers that the House has not granted to 
individual Members. If this Court were to render a decision in Rep. Leach’s favor, that 
decision would directly conflict with the views of the full House and his Committee 
Chairman on the same issue. It is difficult to imagine a clearer example of a nonjusticiable 
"political question." 

A controversy is a nonjusticiable political question when there is "a textually 

demonstrable constitutional commitment of the issue to a coordinate political department; 

or a lack of judicially discoverable and manageable standards for resolving it." Baker v. 

Carr. 369 U.S. 186, 217 (1962). See also Nixon v. United States. U.S. , 113 S. Ct. 

732, 735 (1993) (quoting Baker. 369 U.S. at 217). In Goldwater v. Carter. 444 U.S. 996, 998 

(1979), the factors to be considered in determining whether a "political question" is 

presented were summarized by Justice Powell: 

(i) Does the issue involve resolution of questions committed by 
the text of the Constitution to a coordinate branch of 
Government? (ii) Would resolution of the question demand 


6 Letter from Hon. J. Leach to J. Barker, dated May 11, 1994, at 3 (attached as Ex. 
4) ("In this dispute about who is entitled to speak for Congress . . . ."). 
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that a court move beyond areas of judicial expertise? (iii) Do 
prudential considerations counsel against judicial intervention? 

Accord Ramirez de Arella no v. Weinberger, 745 F2d 1500, 1511 (D.C. Or. 1984) (enbanc), 

cert granted and judgment vacated in light of intervening events. 471 U.S. 1113 (1985). If 

a political question is presented, the issue is "nonjustidable." See Goldwater. 444 U.S. at 

1002 (Rehnquist, J., concurring). Sfifi. also. Marburv v. Madison. 5 U.S. 137, 170 (1803) 

("Questions in their nature political, or which are, by the constitution and laws, submitted 

to the executive, can never be made in this court”). 

In this case, the issues presented by the Complaint would require the Court 

to decide nonjustidable political questions. First, the text of the Constitution commits to 

Congress authority to "determine the Rules of its proceedings." U.S. Const., Art I, § 5, d. 

2. The House Rules and the House Banking Committee Rules are binding on Rep. Leach. 

Sec House Rule XUU2 ("A Member . . . shall adhere to the spirit and the letter of the 

Rules of the House . . . and to the Rules of duly constituted committees thereof."). The 

Rules of each Committee, and the House Rules, provide authority to the Committee as a 

whole, or the Committee Chair, to set hearings and request documents. 7 They provide no 

such authority to any individual Member, and Rep. Leach’s actions are therefore beyond his 

authority under the House Rules. 


7 Under House Rules XI.l(b) and (c), the Committee is authorized to conduct 
investigations and hold hearings. Under House Rule XI.2(m)(2)(A), the House has granted 
the Committee or the Committee Chair, by delegation of the Committee, the authority to 
subpoena witnesses and documents as deemed necessary. The House Banking Committee 
has adopted rules that are essentially identical to those adopted by the House. See 

Committee Rule No. 1(a) ("The Ruler, of the House are the rules of the committees "); 

Committee Rules No. 2.2(a) and (b) (Committee may hold hearings and conduct 
investigations); Committee Rule 23(a) (Committee or Committee Chair, by delegation, can 
subpoena or require production of documents). Copies of the relevant portions of the 
House Rules and the Committee Rules are attached as Ex. 5 and Ex. 6, respectively. 
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Further, in RR. Res. 394, the House has specifically designated who may 
speak on its behalf with regard to the M appropriate N oversight of "all matters related to" the 
subjects of Rep. Leach’s requests. See H.R. Res. 394, 103d Cong., 2d Sess M 140 Cong. Rec. 
H1809 (March 22, 1994). In H.R. Res. 394, which was adopted by a vote of 408 to 15, the 
individual Members of the House specifically delegated to the House Leadership the 
authority to develop procedures for conducting oversight hearings regarding Madison, 
providing: 

The Speaker. Majority and Minority Leaders should meet to 
determine the appropriate timetable, procedures, and forum for 
appropriate Congressional oversight, including hearings on all 
matters related to Madison Guaranty Savings and Loan 
Association ("MGS&L"), Whitewater Development Corporation 
and Capital Management Services, Inc. 

Id, at 1 (b) (emphasis added). Rep. Leach yoted for H.R. Res. 394, and his Complaint 
acknowledges that the Resolution establishes the procedures for oversight hearings on 
Madison. Complaint at 1 22. Now, Rep. Leach is attempting to chart his own course by 
conducting his own personal oversight investigation, on his own personal timetable. That 
effort is contrary to the House Rules, the House Banking Committee Rules, and H.R. Res. 
394 itself.* This Court should not take sides in the continuing debate within the House as 
to how to conduct oversight in this matter. See Christoffel v. United States. 338 U.S. 84, 
89 (1949). 

In Metzenbaum v. FERC. 675 F2d 1282, 1287 (D.C. Or. 1982), the D.G 
Circuit recognized that the establishment and administration of rules of procedure are 
"textually committed" to the Houses of Congress, and held that disputes over the 


* It is also contrary to the expressed concerns of Independent Counsel Fiske. 
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interpretation and implementation of the Rules are political questions "beyond judicial 

expertise." The Court refused to interpret a House rule, explaining: 

There is no question here of whether Constitutional procedural 
requirements of a lawful enactment were observed, but only of 
whether the House observed the rules it had established for its 
own deliberations. We conclude that issue, like most "questions 
involving the processes by which statutes are adopted," is 
"[political in nature," . . . and is therefore nonjustidable. 

Id, (citations omitted). 

Similarly, in Harrington v. Bush. 553 E2d 190, 214 (D.C Or. 1977), a 
Congressman sought information from the CIA regarding its funding. Under the House 
Rules, he was not entitled to receive any information on CIA funding, because he was not 
a Member of the House Subcommittee on Intelligence. 553 F2d at 195. The D.C Circuit 
concluded ”[w]hat appellant would have us do here is to intervene on behalf of one member 
of the Legislative Branch to change ‘the rules of its proceedings' adopted by the entire body 
of the House. This we should not do." LL at 214. This case presents a similar situation - 
the threshold question is whether Rep. Leach’s individual demands for confidential and 
privileged documents exceed his authority under the House Rules and the House Wawirfrig 
Committee Rules. Indeed, this is even a stronger case for non-intervention than Harrington. 
because the House through H.R. Res. 394 has vested in the Speaker, the Majority Leader 
and the Minority Leader the responsibility to determine what constitutes appropriate 
Congressional oversight See United States v. Ballin. 144 U.S. 1, 5 (1892) ("Neither do the 
advantages or disadvantages, the wisdom or folly, of such a rule present any matters for 
judicial consideration.”). 

Rep. Leach seeks a determination of "who speaks for the House.” Because 
that issue is clearly a political question, which would inject the Court squarely in the middle 
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of the ongoing discussions among the House Leadership, "prudential considerations" weigh 
against judicial interference. Vander Jap v. O'Neill. 699 F2d 1166, 1176 (D.G Cir.) 
("startlingly unattractive" idea to tell Congress how to appoint Members to committees), cert, 
denied. 464 U.S. 823 (1983); Burton v. Baker. 723 F. Supp. 1550, 1554 (DD. G 1989) ("It 
would be imprudent for this Court to instruct [Executive and Legislative Branches] how they 
must resolve their differences . . . ."). Therefore, the Complaint should be dismissed. 

B. The Court Should Decline To Review T he Complaint Under The. "Equitable 

Discretion" Doctrine. 

Even if the issues in this case were technically justiciable, the Court should 
decline to grant relief under the "equitable discretion" doctrine, which was developed by the 
D.G Circuit specifically to deal with the "proliferation of congressional suits in which federal 
legislators, having failed to achieve their purpose on the floor of the Senate or the House, 

sue the Executive branch in federal court " Helms v. Secretary of the Treasury. 721 F. 

Supp. 1354, 1358 (DUG 1989). 9 To deal with that problem, the D.G Circuit has made 
it veiy clear that, even if the courts ed that, by seeking 
"to obtain the King surveillance materials, Senator Helms seeks to perform the investigative 
function of the Committee hearings the Senate leadership decided to forego." Id at 342. 
The district court stated: 

It is not for this Court to review the adequacy of the 
deliberative process in the Senate or to question decisions of 
the Senate leadership. ... To conclude otherwise would 
represent an "obvious intrusion by the judiciary into the 
legislative arena" . . . Senator Helms, of course, is not prevented 
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from entering the "legislative arena;" he can argue to the Senate 
that the sealed materials should be obtained and considered by 
a committee before a vote. In any event, the proper forum for 
this contention is the Senate, for "it would be unwise to permit 
the federal courts to become a higher legislature where a 
Congressman who has failed to persuade his colleagues can 
always renew the battle." 

Id, at 343 (citations omitted). 

The equitable discretion doctrine was applied in a similar fashion in Burton. 
where the court dismissed an action by Congressional plaintiffs challenging the authority of 
the House and Senate Majority and Minority Leaders to enter an accord with the President, 
without a full vote of either Chamber. The court found that the plaintiffs had a "collegial 
remedy: they can persuade a majority of their fellows to change the law or abandon the 
'side agreement*" 723 F. Supp. at 1554. 

In this case, there is no question that Rep. Leach has a "collegial remedy" to 
satisfy his concerns. In H.R. Res. 394, the Members of the House directed the Speaker, and 
the Majority and Minority Leaders, "to determine . . . appropriate Congressional oversight” 
of the subjects covered by the Resolution. Rep. Leadi participated in the debate on HU. 
Res. 394, and voted in favor of it, specifically pledging "strict adherence to the rules of the 
House" during the hearings. £££. 140 Cong. Rec. at H1811 (statement of Rep. Leach). If 
Rep. Leach now is unsatisfied with the actions of the House Leadership, he can pursue a 
"collegial remedy," within the House as a whole, by introducing a new Resolution. 11 

In fact, Rep. Leach has done just that co-sponsoring a new proposed 
Resolution introduced by Rep. Doolittle on May 24, under which five House Committees 


11 If he chose, Rep. Leach could also introduce legislation to amend the Freedom of 
Information Act to provide members of Congress with greater rights of access to information 
than members of the general public. 
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would formally initiate oversight hearings on Madison before August 15, 1994. See HJL 
Res. 437, 103d Cong., 2d Sess., 140 Cong. Rec. H3964 (daily ed n May 24, 1994) (attached 
as Ex. 7). If any of those five Committees, in preparation for such hearings, officially 
requested the same documents that Rep. Leach now seeks as an individual Member, this 
case would become moot, because Defendants would treat such requests as formal requests 
from "Congress" for purposes of FOIA. 12 

Further, apart from those formal avenues of relief. Rep. Leach is always free 
to try to sway his fellow legislators with his powers of persuasion. There is ample evidence 
that he and his fellow Minority Members are hard at work doing just that, and those efforts 
may well succeed. Sec Jerry Seper, Parties See July Start of Hearings. Washington (D.C) 
Times, May 27, 1994, at Al; Kenneth J. Cooper and Helen Dewar, Phase I of Whitewater 
Probe Near End: Timetable Mav Gear Wav for Summer Congressional Hearinas. 
Washington (D.C.) Post, May 27, 1994, at A4; Jerry Seper, GOP Senators Harden Stand on 
Whitewater. Washington (D.C.) Times, May 26, 1994, at Al; Ralph Z. Hallow and Jerry 
Seper, GOP Moves to Force Hearings. Washington (D.C.) Times, May 25, 1994, at Al. 
(attached collectively as Ex. 8). If Rep. Leach succeeds in obtaining formal authorization 
for hearings and document requests, then this suit becomes unnecessary. 


12 Rep. Leach argues that permitting the Majority party to control access to Executive 
Branch information by denying Minority party members an independent right to obtain such 
information will unfairly prevent Minority members from fulfilling their alleged oversight 
responsibilities, particularly as to issues that "touch[] upon senior Administration officials." 
Plaintiffs Brief at 2. However, Congress has already addressed that situation by expressly 
providing a vehicle that allows a small group of individual Members, regardless of their 
political affiliation, to obtain documents without awaiting a formal Committee investigation. 
5SS. 5 U.S.C. § 2954. Section 2954 permits the House Committee on Government 
Operations, or anv seven Members thereof, to request "any information . . . relating to any 
matter within the jurisdiction of the committee." In addition. Section 2954 demonstrates 
that where Congress intended to permit individual Members to request documents without 
formal Committee action. Congress knew how to do it. 
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In sum, there is no question that Rep. Leach has both formal and informal 
"collegial remedies" at his disposal, any of which could render his claims moot Therefore, 
this Court should exercise its equitable discretion and decline to review the Complaint 
D. DEFENDANTS ARE ENTITLED TO SUMMARY JUDGMENT. 

A. 5 U.S.C 8 552(dl Is Not Applicable To This Case. 

Count I of Rep. Leach’s Complaint is based on the language of 5 U.S.C ( 
552(d), which provides that an agency may not rely on the statutory exemptions to the FOIA 
as "authority to withhold information from Congress. " 5 U.S.C. S 552(d) (emphasis added). 
However, this case presents a different issue: Whether an individual Member of Congress 
may compel production of confidential and privileged materials that are exempt from 
disclosure under FOIA, particularly where the House, in its Rules, has already directed how, 
when and by whom, such materials may be requested. Section 552(d) does not address that 
question. 

l. Rep, Leach's interpretation ignores the plain language and legislative 
history of SectiQn.552(d), 

In his motion for summary judgment. Rep. Leach argues that, because he is 
one of the 535 Members of Congress, Section 552(d) applies to his demand for documents, 
and precludes the application of the FOIA exemptions in this case. Plaintiff’s Brief at 14-15. 
That interpretation of the statute is plainly wrong. 

The language of the statute says that the FOIA exemptions are not authority 
to withhold information from "Congress." Article I, Section I of the Constitution defines 
"Congress" as an institution, comprised of a "Senate and a House of Representatives." Thus, 
the ordinary meaning of the term "Congress" refers to the institution rather than its 
individual Members. In their Rules, the Senate and the House have formally delegated 
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authority to Standing Committees to exercise certain powers and functions of the institution. 
See House Rule X.1 (Ex. 5); Rules of the Senate XXV.l (attached as Ex. 9). In this case, 
however, Rep. Leach argues that, for equitable reasons, the plain language of the statute 
should be expanded by judicial interpretation to extend that same authority to individual 
Members of Congress. Plaintiffs Brief at 17-18. That argument is wrong as a matter of 
statutory construction, because "vague notions" of a statute’s alleged equitable rationale are 
"inadequate to overcome the words of its text regarding the specific issue under 

consideration." Mertens v. Hewitt Assocs.. U.S. , 113 S. Ct. 2063, 2071 (1993). 13 If 

Congress had intended that Section 552(d) apply to "Members of Congress," it could easily 
have said so in the statute or the legislative history. 

As it happens, Congress did. address the issue in the legislative history, but the 
result is exactly the opposite of what Rep. Leach argues. In explaining its intent in Section 
552(d), Congress expressly differentiated between the rights of a "Member of Congress" and 
the rights of "the Congress" acting as a whole, stating: " Members of the Congress have all 
of the rights of access guaranteed to ‘any person’ by [FOIA], and the Congress has 
additional rights of access to all Government information which ii deems necessary to carry 
out in functions." H.R. Rep. No. 1497, 89th Cong., 2d Sess. (1966), reprinted in 1966 


13 Accord. United States v. Locke. 471 U.S. 84, 96 (1985) (”[A]ny further steps 
[going behind plain statutory language] take the courts out of the realm of interpretation 
and place them in the domain of legislation."); United States v. Albertini. 472 U.S. 675, 680 
(1985) ("Statutes should be construed to avoid constitutional questions, but this 
interpretative canon is not a license for the judiciary to rewrite language enacted by the 
legislature. . . . Any other conclusion, while purporting to be an exercise injudicial restraint, 
would trench upon the legislative powers vested in Congress by Art. I, § 1, of the 
Constitution."); Heckler v. Mathews. 465 U.S. 728, 741 (1984) ("The canon favoring 
construction of statutes to avoid constitutional questions does not, however, license a court 
to usurp the policymaking and legislative functions of duly elected representatives.") (citing 
N LRBv, Catholic Bishp p, 440 U.S. 490, 499-501 (1979); Yu Cong Eng v. Trinidad. 271 U.S. 
500, 518 (1926)). 


c J 
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U.S.C.CA.N. 2418, 2429 ("House Report") (emphasis added) (relevant pages attached as 
Ex. 10). Thus, the legislative histoiy eliminates any question of interpretation in this case, 
because Congress has expressly rejected what Rep. Leach argues. The fact that Congress, 
in a single sentence, utilized the precise terms "Members of Congress" and * Congress," in 
describing different "rights of access" to government information, proves that Congress 
understood and intended a distinction between the two. 

Moreover, Rep. Leach’s interpretation of Section 552(d) - that the statute 
provides each of the 535 members of Congress with unfettered access to all agency records 
- is inconsistent with the rules of access traditionally applied under other similar statutes. 
For example, the Privacy Act provides that an agency may disclose protected material, "to 
either House of Congress, or, to the extent of matter within its jurisdiction, any committee 
or subcommittee thereof, any joint committee of Congress or subcommittee of any such joint 
committee." 5 U.S.C. § 552a(b)(9). That provision has been interpreted to permit 
disclosure only to "a House of Congress or a committee or subcommittee, not to individual 
congressmen." Swenson v. U.S. Postal Serv.. 890 F.2d 1075, 1077 (9th Cir. 1989). 14 


14 Rep. Leach asserts that, because FOIA exemptions allegedly do not apply to 
individual Congressmen, and because Section 552a(b)(2) of the Privacy Act does not 
prohibit disclosure of materials that would have to be disclosed under FOIA, the Privacy Act 
can never prohibit the disclosure of private materials to an individual Congressman. 
Plaintiffs Brief at 18-19. That argument ignores the contrary caselaw on the subject See. 
£&, Swenson. 890 ¥2d at 1077. That interpretation would also render meaningless Section 
552a(b)(9) of the Privacy Act. Under Rep. Leach’s interpretation of Section 552(d), there 
would be no need for a specific provision in the Privacy Act exempting Congressional 
requests, L&, Section 552a(b)(9), because Section 552(d) of the FOIA would already achieve 
that purpose. That construction of FOIA and the Privacy Act conflicts with the basic 
principle that "courts should avoid a construction of a statute that renders any provision 
superfluous." Pennsylvania Dept, of Public Welfare v. HHS. 928 F.2d 1378, 1385 (3d Or. 
1991) (citing United State s y, Mcnasriic. 348 U.S. 528, 538-39 (1955)). Accord Office of 
Consumers’ Counsel v. FERC. 783 F.2d 206, 219-20 (D.C. Cir. 1986) ("[statute] should be 
interpreted so as to give meaning to all of its terms"). 
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Similarly, under the Federal Trade Commission Act ("FTC Act"), which prohibits disclosure 
of trade secrets to the public, "disclosure of information can only be compelled by authority 
of Congress, its committees and subcommittees, not solely by individual members; and only 
for investigations and congressional activities." Exxon Corp. v. FTC 589 F.2d 582, 592-94 
(D.C. Or. 1978), fifiiL denied. 441 U.S. 943 (1979). 15 Thus, under the provisions of the 
Privacy Act and the FTC Act governing disclosure of information, the term "Congress" does 
not include individual Members of Congress. Under those statutes, the courts have afforded 
Members of Congress no greater rights than any member of the general public. To accept 
Rep. Leach’s construction of Section 552(d) would render those provisions meaningless. 

Thus, the plain language of Section 552(d), the legislative history, and the case 
law under analogous statutes all show that individual Members of Congress have no greater 
rights of access to information under FOIA than any other person. With respect to Count 
1, that is the only issue, because the Complaint does not challenge the application of the 
particular exemptions to particular documents. Therefore, Count I should be dismissed. 

2. Section 552(d) does not confer "additional rights of access" on 
individual Members of Congress. 

Under Rep. Leach’s interpretation of Section 552(d), the statute would be 
read to confer "additional rights of access" to information, allowing individual Members of 


15 In other cases as well, courts have held that the FTC Act prohibits disclosure of trade 
secret s to Members of Congress acting without formal authority. S ££. In re Beef Indus. 
Antitrust Litig.. 589 F2d 786, 791 (5th Cir. 1979) (two members of House not permitted to 
seek materials withheld under protective order, on ground that Congressmen "failed to 
obtain a House Resolution or any other similar authority before they sought to intervene" 
in case); Ashland Oil. Inc, v. FTC 548 F2d 977, 979 (D.C. Cir. 1976) (FTC Act does not 
preclude disclosure of trade secret s to Congress pursuant either to subpoena or formal 
request by Subcommittee Chairman). See also FT C v. Owens-Coming Fiberglas Corp.. 626 
F.2d 966, 974 (D.C. Cir. 1980) (distinguishing between "official" and "unofficial" 
Congressional requests). 
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Congress to obtain information not available to the public. Plaintiffs Brief at 14-15. 
However, as Rep. Leach himself points out. Section 552(d) is nothing more than a 
"Congressional savings clause." Id, In the legislative history, Congress explained that 
Section 552(d) was intended to confirm "the fact that a law controlling public access to 
Government information has absolutely no effect upon congressional access to infprmation." 
See House Report (Ex. 10) at 12 (emphasis added). 16 Thus, the legislative histoiy makes 
clear that Section 552(d) does not, itself, grant additional access to Congress beyond that 
granted to any member of the public. Rather, Section 552(d) merely confirms that the 
FOIA exemptions shall not impinge on any rights of access that Congress possesses from 
some other source. 17 

Rep. Leach asserts that the "congressional savings clause in Section 552(d) has 
no application" when "Congress acting as a whole or through its committees . . . obtain[s] 
information . . . through . . . mechanisms, such as subpoenas, to which the FOIA exemptions 
obviously do not apply." Plaintiffs Brief at 15. That interpretation is exactly backwards. 
It is precisely when Congress exercises its "additional rights of access" to information through 
the other established mechanisms, such as by subpoena, that Section 552(d) does app ly. The 


16 also. Federal Public Records Law: Hearings on H.R. 5012, et al. Before the 
House Subcommittee on Foreign Operations and Government Information of the House 
Committee on Government Operations, 89th Cong., 1st Sess. 23 (1965) (Statement of Rep. 
Moss) (attached as Ex. 11) ("Congress can, as an equal branch, use its own rights and 
privileges in seeking to get its information. This proposed bill does not affect the rights of 
the Congress."). 

17 Congress’ rights of access to information are derived from Article I of the 
Constitution. See Ashland Oil. Inc, v. FTC. 409 F. Supp. 297, 304 (D.D.C.), affd. 548 F.2d 
977 (D.C. Cir. 1976) ("While the investigatory power of Congress is not explicitly mentioned 
in the Constitution, the courts have long held the power to be necessarily implied in the 
legislative function under Article I, as well as other portions of the Constitution .... In 
actual legislative practice, power to secure needed information . . . has long been treated 
as an attribute of the power to legislate.*") (citations omitted). 
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purpose of Section 552(d) is to remove any doubt that when Congress formally exercises its 
right to obtain information, the FOIA exemptions will not be asserted to block access to that 
information. U.S.C. § 552(d) (This Section is not authority to withhold information 
from Congress.”) (emphasis added). 

Rep. Leach also asserts that, because "the Congress” - acting as a whole or 
through its Committees - already has "rights of access” under its subpoena power, Congress 
would have no need to rely on FOIA. Plaintiff’s Brief at 15. Thus, Rep. Leach concludes, 
Section 552(d) must apply to individual Members, because "individual members of Congress 
are more likely to use FOIA and more in need of the protection of the congressional savings 
clause." Id- However, that convoluted construction of the statute has no basis in law. The 
so-called "protection" in the statute applies only when there are "additional rights of access" 
to protect. Individual Members of Congress do not have "additional rights of access," unless 
Congress has specified that they do, by statute, in its Rules, or by express delegation. In this 
case, as explained below, Congress has not decided that Rep. Leach has any rights of access 
to the Madison documents beyond those granted to members of the general public. 

3. Congress has not decided that Rep. Leach has anv "additional rights 

of access” to the exempt materials he sggks, 

Rep. Leach asserts that his "dual status" as a Member of Congress and as the 
Ranking Minority Member of the House Banking Committee entitles him to a special right 
of access to documents that are otherwise exempt from disclosure under FOIA. Plaintiff’s 
Brief at 17. However, Rep. Leach cannot unilaterally grant himself any special right of 
access to those documents. Rather, it is for each House of Congress to define who may 
speak for it, in a formal sense, and thereby exercise the special rights of access, pursuant to 
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a Congressional subpoena or other formal request Congress has done so through specific 
rules, which govern Congressional access to information in every case. 

In this case, the Rules of the House Banking Committee limit the authority 
to request information to the Committee, as a whole, or to its Chairman. Committee Rule 
22(b) provides that the Committee is authorized to conduct investigations "as it may 
consider necessary or appropriate" to cany out any of its functions and duties. Rule 22(c) 
provides that the Committee may "require, by subpoena or otherwise, ... the production 
of such books, records, correspondence, memoranda, papers, and documents, in whatever 
form as it deems necessary." The Rules provide that "[a] subpoena may be authorized and 
issued bv the Committee or a subcommittee under clause 2(c) in the conduct of any 
investigation or series of investigations or activities, only when authorized bv a majority of 
the Members voting, a majority being present. The power to authorize and issue subpoenas 
under clause 2(c) may be delegated to the Chairperson of the Committee pursuant to such 
limitations as the Committee may prescribe." Rule 23(a) (emphasis added). Rule 23(a) 
also provides that the Chairperson, or any Member that the Committee designates, must 
sign any authorized subpoena. 11 


18 In his brief, Rep. Leach cites House Rule X.2(b)(l). Plaintiffs Brief at 5. However, 
that Rule does not confer any specific investigative or subpoena powers on the Ranking 
Minority Member or any other individual Member of a Committee. Rather, it describes the 
powers of the Committee as a whole. In addition. Rep. Leach argues that, for purposes of 
obtaining documents under FOIA, the "Ranking Minority Member of a House Committee 
is the ‘functional counterpart of the Chairman [of the committee] on the majority party’s 
side/" relying on an Amicus Curiae Brief submitted in another case. Plaintiffs Brief at 17. 
That amicus brief has no relevance in this case, however, because its characterization of the 
Ranking Minority Member as the "functional counterpart of the Chairman" was only for the 
narrow purpose of defining his ability to propose legislation and amendments to the 
Majority’s proposals. See Ex. B to Plaintiffs Brief. The amicus brief says absolutely nothing 
about the Ranking Minority Member’s authority to compel access to information. 
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Under the Committee Rules, before the Committee may issue or enforce a 
subpoena, a vote must be taken and a majority must support the action. Rule 23(a) (Ex. 
6). The D.C Circuit has expressly held that the House Rules, which are identical to the 
Committee Rules cited above, are "plainly directed at eliminating the possibility that an 
individual member of a Committee will - solely on his own initiative - issue a ‘subpoena’ 
compelling production of evidence.” Exxon. 589 R2d at 592. The court reasoned that 
"[ejection to the Congress does not give an individual subpoena power over whatever 
information he may happen to be interested in." hi at 593. 

Under Rep. Leach's inteipretation of Section 552(d), individual Members 
would have the ability to bypass the Rules governing the gathering of information by the 
Committee, because each Member could simply obtain any and every document on his own, 
through the FOIA, without having to comply with the Committee Rules. Thus, under Rep. 
Leach’s interpretation, the right of access enjoyed by individual Members would be greater 
than the access of the Committee as a whole, because the Committee’s access is constrained 
by the procedures set out in the Rules. 

Further, the text of the Committee Rules reinforces the fact that an individual 
Member of the Committee, including the Ranking Minority Member, does not have the 
same status as the Chair of the Committee, or the Committee acting by majority. See, c.g.. 
Committee Rule 4.4 ("When any hearing is conducted by the Committee ... the minority 
party Members on the Committee shall be entitled, upon request to the Chairperson ... to 
call witnesses selected by the minority . . . .) (emphasis added). See generally Committee 
Rules 1-7 (differentiating between rights of "Committee," "Chairperson," and "Member of 
Committee") (Ex. 6). 
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Thus, the Committee Rules make dear that it is the Committee or the ChaiL 

no t an individual Member, that has the authorization to conduct investigations or to require 

disdosure of documents, by subpoena or otherwise. In this case, the Committee has not 

yet authorized any investigation, hirings, subpoena, or other formal request for documents. 

To the contrary, the Chairman of the Committee, Rep. Gonzalez, has stated: 

[The] Banking Committee is not conducting an investigation of 
Madison Guaranty Savings and Loan or related matters at this 
time. Mr. Leach’s requests do not constitute a Rule X or Rule 
XI investigation under the House Rules. A hearing does not 
provide the basis for a member of Congress to obtain 
documents to which he or she is not otherwise entitled. I will 
request any information needed by the Committee in order to 
prepare for any Thrift Depositor Protection Board Oversight 
hearings pursuant to Section 21A(k)(6) of the FHLB Act and 
will make it available to members of the Committee, as 
appropriate. 

Letters from Hon. H Gonzalez to J. Ryan and J. Hechter, dated March 10, 1994 (Ex. 21 
and 22 to Seidel Dec). 

Further, in HR. Res. 394, the foil House has expressly provided that "[t]he 
Speaker, Majority and Minority Leaders should meet to determine the appropriate 
timetable, procedures, and forum for appropriate congressional oversight, including hearings 
on all matters related to Madison Guaranty Savings and Loan Association [and] Whitewater 
Development Corporation. ..." 140 Cong. Rec H 1809 (emphasis added). Thus, in HR. 
Res. 394, the House has decided that the Speaker and the Majority and Minority Leaders, 
not Rep. Leach, will determine when and how the House will exercise its investigative and 
oversight responsibilities with respect to "all matters” that are the subject of the Resolution. 
By filing this lawsuit, Rep. Leach is ignoring the will of the House, expressed in HR. Res. 
394. Therefore, because Congress did not choose to give him any "additional rights of 
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access,** Rep. Leach has only the "rights of access guaranteed to ‘any person* under [FOIA]." 
House Report (Ex. 10) at 12. 

In view of the general House Rules and Committee Rules, which always 
control Congressional access to information, and the specific application of those Rules in 
this case by Chairman Gonzalez, and the express directions of HR. Res. 394, it is dear that 
the House has formally spoken on the question of who has the authority to determine 
where, when, how, and by whom oversight hearings will be conducted, induding the question 
of who will request the documents necessary to prepare for such hearings. Rep. Leach has 
provided no evidence that the House, or his Committee, have delegated their power to 
obtain documents and conduct investigations to him, and in fact, exactly the contrary is true. 
In H.R. Res. 394, Rep. Leach delegated whatever authority he may have had to the Speaker, 
the Majority Leader and the Minority Leader, and his Complaint in this case is nothing 
more than an attempt to avoid the binding effect of that Resolution, and to evade the 
House Rules and the Rules of the House Banking Committee. 

The D.C. Circuit has rejected similar efforts by a Senator to obtain documents 
contrary to the will of the majority in the Senate. In Southern Christian. 747 F2d at 781, 
Senator Jesse Helms sought access to secretly recorded tapes of Dr. Martin Luther King "so 
as to better inform his and the Senate's vote" on a bill desi gnating Dr. King's birthday as a 
national holiday. Like Rep. Leach, Senator Helms purportedly sought access to agency 
information to guide him in his duties as a legislator. Id, 779-80. The D.G Circuit noted, 
however, that the Senate had previously rejected an amendment to the bill, which would 
have required "the Senate, before voting on the bill, to seek access [to the tapes] *by all 
available legal means, including but not limited to subpoena.*" Id, The court found that 
"the Senate or one of its committees might have sought the information desired by Senator 
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Helms, or postponed consideration of the bill until it attempted to obtain such information, 

but did not do so.” Id, at 780. The court denied Senator Helms’ request, stating: 

To the extent that Senator Helms seeks the information on 
behalf of himself, then, we must deny standing. To the extent 
that Senator Helms asserts that he seeks the information on 
behalf of the Senate, his assertion is contradicted by the actions 
of the Senate, 

Id, at 781 (emphasis added). Similarly, in this case, to the extent Rep. Leach asserts that 
he seeks documents on behalf of the House, his assertion "is contradicted by the actions of 
the [House]," including the Committee Rules, H.R. Res. 394 and the official statements of 
Chairman Gonzalez. It would be improper for this Court to decide, contrary to the 
directions of Congress, that an individual Member of Congress has "additional rights of 
access" to the exempt materials. 

In his motion for summary judgment, Rep. Leach argues that Murphv v. 
Department of the Army. 613 F.2d 1151, 1157 (D.C. Cir. 1979), stands for the proposition 
that "the FOIA exemptions are inapplicable to a Member of Congress acting individually." 
Plaintiffs Brief at 16. However, the issue in that case was not whether the agency was 
required to disclose documents to an individual Member of Congress. Rather, the issue was 
whether the agency’s voluntary disclosure of documents to a Member of Congress 
constituted a waiver of the agency’s right to withhold those documents from the public based 
on FOIA Exemption 5. Murphy. 613 F.2d at 1152. The language in Murphv regarding the 
status, for FOIA purposes, of a Member of Congress, was pure dicta. Therefore, Murphv 
does not resolve the issue in this case. 

What the court actually said in Murphv was that "[i]t would be an 
inappropriate intrusion into the legislative sphere for the courts to decide without 
congressio nal direction that, for example, only the chairman of a committee shall be 
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regarded as the official voice of the Congress for proposes of receiving such 
information. ..." Id, at 1157 (emphasis added). If it had been necessary in MUQdflL to 
address the issue of whether an agency must disclose exempt documents to an individual 
Member of Congress, the "congressional direction" the court referred to would have been 
found in the House Rules and in the applicable Committee and Subcommittee rules, which 
vest power to gather information in the House, its committees and subcommittees, and not 
in its individual Members. Moreover, in this case, in addition to the general Committee 
rules which always control access to information, Congress has also provided specific 
direction through H.R. Res. 394 and the statement of Chairman Gonzalez. Rep. Leach’s 
demands for documents are contrary to that direction. Because Murphy does not address 
the issue of whether exempt documents must be released to individual Members of 
Congress, where Congress has. provided direction on the subject of who speaks for it in 
requesting documents, Murphy does not apply in this case. 19 

Rep. Leach dtes no other authority to support his assertion that Section 
552(d) applies to him in this case. Indeed, there is none. Section 552(d) is merely a savings 


19 In addition, the discussion of FOIA in Murphy does not govern this case because at 
least some of the information sought by Rep. Leach is also covered by other federal statutes, 
such as the Privacy Act and Trade Secrets Act See Owens-Coming. 626 F.2d at 978 (Wald, 
J., concurring/ dissenting) (noting distinction between Murphy and case involving FTC Act: 
"Here we deal with material specifically protected by statute from any disclosure to the 
public, not a situation like Murphy where disclosure is left to the discretion of the 
government"). Courts have held that where a federal statute, apart from FOIA, prohibits 
disclosure of information, agency disclosure may be compelled only by authority of Congress, 
its Committees or Subcommittees and not by individual Members of Congress. See 
Swenson. 890 F.2d at 1077 ("The dear language of the Privacy Act exemption in § 
552a(b)(9) applies only to a house of Congress or a committee or subcommittee, not to 
individual congressmen."); Exxon. 589 F2d at 593 (FTC may only reveal statutorily protected 
trade secrets when it has received a formal request or subpoena from Congress). Therefore, 
when a federal statute prohibits disdosure of information, an agency may not disdose that 
information to an individual member of Congress. Murphv does not address that situation. 
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danse that applies only when "Congress" asserts its rights to obtain information beyond those 
rights of the general public. The statute itself does not grant any rights of access to 
information. Rather, Congress determines the additional rights of access that it shall have 
and it has done so through its Rules, which apply in every case and which limit the right to 
obtain confidential agency information to du ly authorized committees and committee chairs. 
Nothing in the House Rules or the House Banking Committee Rules entitles Rep. Leach 
to invoke the authority of Congress in making requests for documents exempt from 
disdosure under FOIA He has no rights to such documents in this case, and if this Court 
reaches the merits, Defendants are entitled to summary judgment 

B. Defendants Have Not Violated The Administrative Procedure Act 

In Count n of the Complaint Rep. Leach asks this Court to find that 
Defendants’ refusal to accede to his demands for privileged and confidential documents is 
"arbitrary, capridous, an abuse of discretion, and otherwise not in accordance with law,” in 
violation of 5 U.S.C § 706(2)(A). Complaint at 11 40-41. However, Rep. Leach has not 
challenged Defendants’ finding that the requested documents foil within the various 
exemptions to FOIA. 20 Instead, Rep. Leach has asked this Court to find that, even if the 
requested documents are exempt from disdosure under FOIA, Defendants’ decision to 
withhold the exempt documents is arbitrary and capridous. 21 

20 Sfifi. Complaint at Counts I, n & m; Plaintiffs Brief at 22 n.7 (purporting to reserve 
right "to challenge Defendants’ determinations regarding individual documents" later). 

21 In his brief; Rep. Leach argues that even if FOIA’s exemptions apply, FOIA places 
the burden on Defendants to justify their decision to invoke its exemptions. See Plaintiffs 
Brief at 20 (dting 5 U.S.C $ 552(a)(4)(B)). However, Rep. Leach’s argument confuses the 
determination of whether particular documents are exempt under the statute, with the 
discretionary decision whether to disdose documents that are found to be exempt 5 U.S.C 
S 552(a)(4)(B) does not apply to the decision to withhold exempt documents, because FOIA 

(continued^.) 
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The "scope of review under the ‘arbitrary and capricious’ standard is narrow 
and a court is not to substitute its judgment for that of the agency." Motor Vehicles Mfrs. 
Ass’n v. State Farm Mut. Auto. Ins. Co.. 463 U.S. 29, 43 (1983). Accord National Treasury 
Employees Union v. Homer. 854 F.2d 490, 498 (D.C. Cir. 1988) (arbitrary and capricious 
standard is "‘highly deferential* and presumes the validity of agency action") (citations 
omitted). Except where Congress has prohibited disclosure in another statute, the decision 
whether to disclose documents that are exempt under FOIA has been committed by 
Congress to the discretion of the individual agency involved. 22 Because the statute leaves 
the decision to withhold exempt documents to agency discretion, the D.C. Circuit has been 
reluctant to find that an agency has abused its discretion in withholding such documents. 
See Mead. 566 F.2d at 259 ("[SJince the agency’s discretion is already confined to a narrow 
class of information, there is less need for exacting court scrutiny of an agency’s decision not 
to disclose exempt material" and courts "should not be quick to interpret [an agency’s] 
regulation in derogation of the discretion which the FOIA has left to it."). Indeed, in Miller 
v. Casey. 730 F.2d 773 (D.C. Cir. 1984), the D.C. Circuit found that the agency’s decision 


21 (...continued) 

"does not apply" to exempt documents. See 5 U.S.C. § 552(b); NLRB v. Sears. Roebuck & 
CSL, 421 U.S. 132, 147-48 (1975) ("It is also clear that, if the memoranda do fall within one 
of the Act’s exempt categories, our inquiry is at an end, for the Act ‘does not apply* to such 
documents."); Charles River Park "A". Inc, v. HUD. 519 F.2d 935, 942 (D.C. Or. 1975) (If 
information is exempt, "then the FOIA does not apply to it because the language of the 
FOIA clearly provides that the Act ‘does not apply to matters’ that fall within an exception. 

5 U.S.C. § 552(b) FOIA is neutral with respect to exempt information; it neither 

authorizes nor prohibits the disclosure of such information."). 

£&, Chrysler Corp. v. Brown. 441 U.S. 281, 317-18 (1979) (noting absence of 
standards in FOIA limiting agency’s discretion regarding disclosure of exempt information); 
Mead Data Central. Inc, v. U.S. Air Force. 566 F.2d 242, 259 (D.C. Or. 1977) ("Exempt 
material represents only that small subset of government records for which Congress has 
determined that an absolute and generalized disclosure rule would do more harm than good 
and therefore has left the decision to the agencies to be made on a case-by-case basis."). 
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to withhold the requested documents, which were exempt under FOIA, was simply not 
reviewable. Sfifi.nL at 778 ("We hold that the CIA's decision to deny Miller research access 
to properly classified material cannot be reviewed by this court . . . [TJhe director of the 
CIA can exercise his or her own discretion in deciding whether to grant access."). 23 

Rep. Leach argues that Defendants’ discretion is somehow limited by two 
Memoranda for Heads of Departments and Agencies by President Clinton and Attorney 
General Reno, each dated October 14, 1993, and a Memorandum for the Heads of 
Executive Departments and Agencies by President Reagan, dated November 4, 1982. See 
Plaintiffs Brief at 19, 23. However, Defendants’ decision to withhold the requested 
documents is not inconsistent with those memoranda. The two 1993 memoranda are merely 
policy statements. The Clinton Memorandum urges Executive Branch agencies to "renew 
their commitment to" the FOIA, and the Reno Memorandum encourages "maximum 
responsible disclosure.” Reno Memorandum at 1 (emphasis added). 34 The Reno 
Memorandum expressly states that "this policy is not intended to create any substantive or 
procedural rights enforceable at law." Reno Memorandum at 2. 25 


23 See also Chrysler. 441 U.S. at 317-18 (finding review available under APA where 
agency’s discretion to disclose exempt documents was limited by Trade Secrets Act, but 
noting that "[w]ere we simply confronted with the authorization in 5 U.S.G fi 301 to 
prescribe regulations regarding ‘the custody, use, and preservation of [agency] records, 
papers, and property,’ it would be difficult to derive any standards limiting agency conduct 
which might constitute ‘law to apply” for purposes of APA review). 

34 The Reno Memorandum and the Clinton Memorandum are attached to Plaintiffs 
Brief as Ex. D and Ex. E, respectively. 

25 See Vietnam Veterans v. Secretary of the Naw. 843 F.2d 528, 537 (D.C Or. 1988) 
("A binding policy is an oxymoron."); National Latino Media Coal ition v. FCC 816 F2d 785, 
788 tl2 (D.G Or. 1987) (”[T]he ‘binding’ quality of a particular rule or statement will 
depend on whether the agency intended to establish a ‘substantive’ rule, one which . . . 
creates or modifies rights that can be enforced against the agency."). 
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In this case, where an Independent Counsel is conducting an investigation, 
several grand juries have been convened to take testimony, and civil litigation is highly 
likely, and where many of the documents sought are confidential bank examination, 
supervisory or investigatory materials and private bank customer records, there can be no 
question that it is within the permissible discretion of Defendants to conclude that disclosure 
of the documents Rep. Leach has requested would not be "responsible." The Independent 
Counsel has expressed "strong concern" over the possibility of "premature disclosures of the 
contents of documents or of witnesses’ testimony to other witnesses on the same subject 
(creating the risk of tailored testimony) and of premature public disclosure of matters at the 
core of the criminal investigation." Fiske Letter (Ex. 1) at 2. That concern was 
acknowledged by the full House, in H.R. Res. 394, which provides that Congressional 
hearings are to be "structured and sequenced in such a manner that in the judgment of the 
Leaders they would not interfere with the ongoing investigation of Special Counsel Robert 
B. Fiske, Jr." H.R. Res. 394 at 1 (d). 

The Reagan Memorandum is similarly inapplicable, because it merely sets 
forth the procedures to be followed for invoking executive privilege as a ground for denying 
Congressional requests for information. See Reagan Memorandum at 1 (attached as Ex. F 
to Plaintiffs Brief) (restricting use of executive privilege as an "accommodation ... to the 
needs of Congress" ) (emphasis added); Letter from W. Hubbell to Hon. J. Dingell at 
Attachment B (attached as Ex. G to Plaintiffs Brief) ("The procedures for invoking 
executive privilege that are set forth in President Reagan’s Memorandum of November 4, 
1982 are still in effect") (emphasis added). In this case, Defendants have not withheld the 
requested documents under any claim of executive privilege, but rather under the specific 
exemptions provided in FOIA. Ssfi. Letter from J. Barker to Hon. J. Leach, dated May 2, 
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1994 (Ex. 38 to Seidel Dec.) at 9-15; Letter from J. Fiechter to Hon. J. Leach, dated March 
11, 1994 (Ex. 23 to Seidel Dec.) at 2. Moreover, this case does not involve a request from 
Congress, and nothing in the Reagan Memorandum suggests that the Memorandum should 
be interpreted as applicable to requests for information received from individual Members 
of Congress. Therefore, the Reagan Memorandum does not apply to this case. 

Rep. Leach also argues that Defendants' decision to withhold the exempt 
documents in this case is arbitrary and capricious because it constitutes a deviation from 
Defendants’ alleged "well-settled practice" of providing documents to Ranking Minority 
Members of Committees. §££. Plaintiffs Brief at 20-21, 24. As a preliminary matter, 
however, an agency’s decisions on whether and how to accommodate requests for 
information from Members of Congress are inherently discretionary, and thus, not proper 
subjects for judicial review. If Rep. Leach’s argument were valid, a judidally-enforceable 
precedent would be established every time the RTC or OTS responded to a request for 
information from a Member of Congress, and Defendants would be bound to follow that 
precedent without regard to the context in which future requests arise. That argument 
cannot be correct, because it raises the same nonjusticiability concerns addressed in Part LA. 
above. S ££. Baker. 369 U.S. at 217 (controversy is nonjusticiable when there is "a lack of 
judicially discoverable and manageable standards for resolving it"); Goldwater. 444 U.S. at 
998 (controversy is nonjusticiable "prudential considerations counsel against judicial 
intervention"). 

In any event, even if judicial review were appropriate, Defendants 
in this case have acted consistently with their general policy of releasing exempt documents 
where a formal investigation or other official action has been duly authorized by the 
Committee. Rep. Leach argues that Defendants have routinely provided Minority Members 
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unrestricted access to similar documents in four, allegedly similar, prior cases. See Plaintiffs 
Brief at 20-21. However, agency records show that in each of those cases, Defendants 
consistently followed their general policy - documents were provided to the Minority staff 
only after Defendants had received a specific written request from the Committee Chair, 
or some other notice of Committee action, and not in response to a request by the Ranking 
Minority Member acting independently, without any prior Congressional authorization. 

In the Silverado case. Chairman Gonzalez had expressly "directed the 
investigative staff of the Committee to conduct interviews and gather information" pursuant 
to the Committee’s oversight responsibility concerning the supervision, regulation and 
subsequent closing of Silverado. See Letter from Hon. H. Gonzalez to OTS Director T. 
Timothy Ryan, dated April 6, 1990 (attached as Ex. 12). Similarly, in the CenTrust case, 
during the 101st Congress (1989-90), Chairman Gonzalez requested "complete access to 
records and documents" pertaining to CenTrust, in connection with the House Banking 
Committee's investigation of CenTrusfs failure. See Letter from Hon. H. Gonzalez to OTS 
Acting Director Salvatore R. Martoche, dated March 8, 1990 (attached as Ex. 13); Letter 
from Hon. H. Gonzalez to W. Seidman, dated March 12, 1990 (attadied as Ex. 14). 36 In 
addition, during the 102d Congress, Chairman Gonzalez signed a subpoena, dated August 
9, 1991, which called for confidential CenTrust documents. See August 9, 1991 Subpoena 
(attached as Ex. 15). 

In the Columbia case, the RTC received a document request from the 
Ranking Minority Member of the Committee, which specifically referenced "the House 

36 Although Chairman Gonzalez's March 12 letter requesting CenTrust documents was 
sent to William Seidman, Chairman of the FDIC, the FDIC acted as managing agent of the 
RTC at the time, and the RTC responded to Chairman Gonzalez's nffirial Committee 
request by producing documents. 
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Banking Committee’s continuing efforts to monitor problems in the savings and loan 
industry as they relate to deposit insurance reform." See Letter from Hon. C. P. Wylie to 
L. W. Seidman, dated February 21, 1991 (Ex. 4 to Seidel Dec.). At the time the request was 
made, the House Banking Committee was in fact conducting an investigation into deposit 
insurance reform, and a hearing was held on that subject six days after Rep. Wylie submitted 
his request Sfifi. Hearing on Deposit Insurance Reform Before Committee on Banking, 
Finance and Urban Affairs of the U.S. House of Representatives (February 27, 1991) 
(attached as Ex. 16). 77 The RTC ultimately provided the Columbia documents, with the 
understanding that they were requested "in connection with the House Banking Committee’s 
continuing efforts to monitor problems in the savings and loan industry." See Letter from 
L. W. Seidman to C P. Wylie, dated March 22, 1991 (attached as Ex. 17). Finally, in the 
Lincoln case, Chairman Gonzalez announced "hearings regarding the supervision, regulation 
and subsequent closing of Lincoln,” and requested numerous Lincoln documents. See Letter 
from Hon. H. Gonzalez to OTS Director M. Danny Wall, dated September 19, 1989 
(attached as Ex. 18). Thus, the facts demonstrate that, consistent with Defendants’ general 


77 Further, the hearing on February 27, 1991 was only one of a series of hearings 
previously held by the House Banking Committee on the same subject See Hearing on 
Deposit Insurance Reform before the Committee on Banking, Finance and Urban Affairs 
of the U.S. House of Representatives (February 21, 1990) at 2 (Ex. 16) ("This is the first of 
what will be quite a number of hearings” to consider issues such as ”[w]hat should 
institutions be allowed to do with insured deposits" and ”[h]ow do we eliminate the moral 
hazard incident to deposit insurance?”); Hearings on Deposit Insurance Reform Before the 
Committee on Banking, Finance and Urban Affairs of die U.S. House of Representatives 
(September 13, 19, 25 and 26, 1990) (Ex. 16). 
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policy, Defendants’ practice has been to make exempt documents available to the Minority 
where Defendants are informed of some authorized Committee action. 29 

Further, Rep. Leach’s argument is wrong as a matter of law under FOIA, 
because the law is clear that disclosure of similar documents in past cases does not limit an 
agency’s discretion to withhold other documents in future cases. §££» £*£» Salisbury v. 
United States. 690 ¥2d 966, 971 (D.C. Or. 1982) (The fact of disclosure of a similar type 
of information in a different case does not mean that the agency must make its disclosure 
in every case."). As this Court explained in Stone v. FBI. 727 F. Supp. 662, 666 (D.D.C. 
1990) (Richey, J.), No. 90-5065, 1990 WL 134431 (D.C. Cir., Sept. 14, 1990), "by 
refusing to rely on the FBI’s practice in past cases to order disclosure in this particular 
FOIA case, the Court actually furthers the statute’s policy favoring disclosure as applied to 
FOIA cases in general." To hold otherwise "would encourage agencies ... to *play their 
cards close to the vest,’ because any disclosure beyond what is specifically required by the 


28 Further, Rep. Leach’s requests have not been singled out for special treatment. For 
example, in 1991, the OTS denied a request from an individual Member of the House 
Banking Committee for confidential and privileged agency information pertaining to the 
former Centennial Savings & Loan of Santa Rosa, California, because the request was not 
made pursuant to the oversight authority of the Committee. S ££. Letters from T. Ryan to 
Hon. F. Riggs, dated April 1, 1991 and July 18, 1991 (attached as Exs. 19 and 20). Similarly, 
in April 1992, Rep. Wylie, then the Ranking Minority Member of the Committee, sent OTS 
a request for documents pertaining to Centennial Savings. See Letter from C. P. Wylie to 
T. Ryan, dated April 6, 1992 (attached as Ex. 21). OTS did not release the materials sought 
until after OTS received a letter from the Committee Chairman authorizing OTS 
compliance with Rep. Wylie’s request for documents. S ££. Letter from Hon. H. Gonzalez 
to T. Ryan, dated May 29, 1992 (attached as Ex. 22); Letter from T. Ryan to Hon. C. P. 
Wylie, dated June 2, 1992 (attached as Ex. 23); Letter from T. Ryan to Hon. H. Gonzalez, 
dated June 8, 1992, attaching OTS Order No. 92-230, dated June 2, 1992 (collectively 
attached as Ex. 24). In 1993, the RTC denied a request for privileged and confidential 
materials submitted by Rep. Patricia Schroeder as an individual Member of Congress, but 
subsequently granted the same request when it was submitted by Rep. Frank McCloskey, 
in his capacity "as Chairman of the subcommittee on Civil Service." See Letter from P. 
Knight to Hon. F. McCloskey, dated July 13, 1993 (referencing Letter from Hon. P. 
Schroeder, dated January 21, 1993) (attached as Ex. 25). 
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FOIA’s exemptions could come bade to haunt them and limit their options in future cases." 
Id, Accordingly, this Court held that "[m]erely because the FBI may choose to publicize a 
certain agent or a certain investigation to a certain extent does not mean that it must 
publicize every agent or every investigation to the exact same extent" Id, Accord Hallrin 
v. Helms. 598 F.2d 1, 9 (D.C Or. 1978) ("The government is not estopped from conducting 
in one case that disdosure is permissible while in another case it is not”), affcL 690 F.2d 
977 (D.C. Or. 1982). 

Finally, Rep. Leach argues that Defendants’ decision to withhold the requested 
documents was improperly influenced by letters from Chairman Gonzalez. See Plaintiff’s 
Brief at 26. According to Rep. Leach, Chairman Gonzalez "expressly instructed Defendants 
to ignore Plaintiff’s requests for documents until such time as the Chairman authorized their 
release." Id, However, the letters from Chairman Gonzalez say nothing of the sort 29 
Rather, Chairman Gonzalez formally notified Defendants that "the Banking Committee is 
not conducting an investigation of Madison Guaranty Savings and Loan or related matters 
at this time," and that Chairman Gonzalez "will request any information needed by the 
Committee in order to prepare for any Thrift Depositor Protection Board Oversight hearings 
. . . and will make it available to members of the Committee, as appropriate." March 10 
Letters. Chairman Gonzalez conduded "I trust that you will give Congressman Leach’s 
requests the consideration they merit and extend to him the same courtesies you would 
extend to any member of Congress." Id, While Rep. Leach obviously disagrees with the 


29 On March 10, 1994, Chairman Gonzalez sent identical letters to RTC Deputy Chief 
Executive Officer Ryan and OTS Acting Director Fiechter. See March 10 Letters (Exs. 21 
& 22 to Seidel Dec.). 
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facts set out in the Chairman’s letters, there is absolutely nothing improper about the fact 
that those communications occurred. 

To the contrary, Chairman Gonzalez’s March 10 Letters were perfectly proper, 

in light of his role as Chairman of the Committee. Under FOIA, it was entirely appropriate 

for Defendants to consider Chairman Gonzalez’s views, as the Committee Chairman, in 

assessing whether Rep. Leach’s request for documents constituted a request from Congress, 

as an institution, or a request from an individual Member of Congress. Accordingly, Rep. 

Leach’s argument that Chairman Gonzalez’s letters somehow constituted "improper 

influence" is meritless. See Town of Oranpetow n v. Ruckelshaus. 740 R2d 185, 188 (2d Cir. 

1984) (To support a claim of improper political influence on a federal administrative 

agency, there must be some showing that the political pressure was intended to and did 

cause the agency’s action to be influenced by factors not relevant under the controlling 

statute."); Peter Kiewit Sons’ Co. v. U.S. Army Corps of Eng.. 714 R2d 163, 170 (D.C Cir. 

1983) ("A court must consider the decisionmaker’s input, not the legislator’s output The 

test is whether ‘extraneous factors intruded into the calculus of consideration’ of the 

individual decisionmaker.") (first emphasis added); Sierra Club v. Costle. 657 F2d 298, 409 

(D.C. Cir. 1981) (finding of improper influence requires finding that "the content of the 

pressure upon the [decisionmaker] is designed to force him to decide upon factors not made 

relevant by Congress in the applicable statute"). 30 
« 

30 Similarly, Rep. Leach’s vague accusation, at pages 13 and 26 of his Brief, that 
Defendants’ exercise of discretion was "usurped, or at least tainted" by interference from 
Chairman Gonzalez fails to rebut the presumption of regularity afforded by law to 
Defendants’ actions. See INS v. Miranda. 459 U.S. 14, 18 (1982) (relying on presumption 
of regularity in upholding agency action); Withrow v. Larkin. 421 U.S. 35, 55 (1975) 
("Without a showing to the contrary, state administrators ‘are assumed to be men of 
conscience and intellectual discipline, capable of judging a particular controversy fairly on 

(continued...) 
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C Defendants H ave Fully Complied With The Requirements Of FIRREA. 

In Count m of the Complaint, Rep. Leach asserts that Defendants’ refusal to 
provide the requested documents violates the RTCs reporting requirements under FIRREA, 
and interferes with Rep. Leach's alleged oversight obligations. S ££. Complaint at 45-46; 
Plaintiff's Brief at 28-29. However, Defendants’ refusal to provide documents that are 
exempt from disclosure under FOIA does not violate any provision of FIRREA or interfere 
with any oversight responsibility. 

As Rep. Leach states, 12 U.S.C §§ 1441a(k)(4) and (5) require the RTC and 
the Thrift Depositor Protection Oversight Board ("Oversight Board") to submit annual and 
semiannual reports to Congress. It is undisputed that the RTC has submitted those reports, 
and therefore has fulfilled its reporting obligations under FIRREA. Sections 1441a(k)(4) 
and (5) do not require the RTC to provide any additional documents other than the reports 
themselves. Further, no other provision of FIRREA requires the RTC or OTS to provide 
to Rep. Leach the documents that he has requested. Therefore, Defendants have not 
violated any requirements of FIRREA. 

In addition, Rep. Leach argues that 12 U.S.C. § 1441a(k)(6), which requires 

the Oversight Board to appear before the House Banking Committee thirty days after 


30 (...continued) 

the basis of its own circumstances.*") (citations omitted); FTC v. Invention Submission Corp.. 
965 F.2d 1086, 1091 (D.C Cir. 1992) ("As we have so often said, ‘agencies are entitled to 
a presumption of administrative regularity and good faith'. . . .") (quoting Owens-Coming. 
626 F.2d at 975); Louisiana Ass'n of Indep. P roducers & Royalty Owners v. FERC 958 F2& 
1101, 1111 (D.C Cir. 1992) (The Coalition cannot, by sheer multiplication of innuendo, 
overcome the strong presumption of agency regularity."); American Fed'n of Gov't Emp. v. 
Reagan. 870 F.2d 723 (D.C Cir. 1989) ("We deem the familiar presumption of regularity 
decisive here. It ‘supports the official acts of public officers and, in the absence of dear 
evidence to the contrary, courts presume that they have properly discharged their offirial 
duties.’") (quoting United States v. Chemical Found.. 272 U.S. 1, 14-15 (1926)). 
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submission of the semiannual reports, also requires Defendants to provide Rep. Leach with 
documents related to Madison. Rep. Leach states that the "statute clearly contemplates 
unrestricted inquiry by Members of the Committee into the business of Defendants, and into 
their handling of specific institutions." Plaintiffs Brief at 28. However, nowhere in the 
statute, or the legislative history, did Congress provide that an individual Member of the 
House Banking Committee shall have unlimited access to documents of the R7C or OTS. 
Rather, as explained above, the Committee Rules govern the procedures for holding 
hearings and obtaining documents from the Defendants. Under those Rules, only the 
Committee or the Chairman, by delegation of the Committee, has authority to hold hearings 
and to require the attendance and testimony of witnesses or the production of documents. 
See Committee Rules 2.2(a) and (c). In this case, because neither the Committee nor the 
Committee Chairman has made a request to the Defendants for documents related to 
Madison, Defendants have no present obligation to produce those documents. 

Finally, contrary to Rep. Leach’s assertion, the statute does not impose any 
"legal responsibilities" on the Defendants to hold a hearing. Plaintiffs Brief at 29. Further, 
if and when a hearing is scheduled by the Committee, Defendants have no statutory 
obligation to appear, unless requested to attend as witnesses by the Committee or the 
Chairman. Therefore, Defendants have not violated the requirements of FIRREA in any 
way, and Count m should be dismissed. 

CONCLUSION 

For the foregoing reasons, Rep. Leach’s Motion for Summary Judgment should 
be denied, and his Complaint for Declaratory and Injunctive Relief dismissed, or, in the 
alternative, Defendants’ Motion for Summary Judgment should be granted. 
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Memorandum in Support of Motion to Dismiss, or for Summary Judgment, and in 
Opposition to Plaintiffs Motion for Summary Judgment was served by hand delivery on: 


Bobby R. Burchfield 
Jackson R. Sharman HI 
Covington & Burling 
1201 Pennsylvania Avenue, N.W. 
P.O. Box 7566 

Washington, D.C. 20044-7566 
Attorneys for James A Leach 
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UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

) 

JAMES A. LEACH, ) 

) 

Plaintiff, ) 

) 

v. ) Civ. No. 94-1033 (CRR) 

) 

RESOLUTION TRUST CORPORATION and ) 

OFFICE OF THRIFT SUPERVISION, ) 

) 

Defendants. ) 


DEFENDANTS’ MOTION TO DISMISS, 
OR FOR SUMMARY JUDGMENT 


On May 11, 1994, Hon. James A. Leach, the Ranking Minority Member of 
the Committee on Banking, Finance and Urban Affairs of the United States House of 
Representatives, filed his Complaint for Declaratory and Injunctive Relief seeking an 
order compelling Defendants Office of Thrift Supervision ("OTS") and Resolution Trust 
Corporation (”RTC) (collectively 'Defendants") to produce certain documents that are 
exempt from disclosure under the Freedom of Information Act ("FOIA"), 5 U.S.G § 552. 
As explained more fully in the accompanying Memorandum in Support of this Motion to 
Dismiss, it is dear that the Complaint would require this Court to become embroiled in 
a political dispute within the House of Representatives. Therefore, the Complaint 
should be dismissed as nonjustidable, under the "political question" doctrine. Even if the 
issues presented by the Complaint are determined to be technically justiciable, the 
Complaint should be dismissed under the related doctrine of "equitable discretion" 
because Congress can provide Rep. Leach the relief he seeks. 
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Dated: June 6, 1994 



Caroljra B. Lieberman 
Acting Chief Counsel 
Thomas J. Segal 
Deputy Chief Counsel 
Elizabeth R. Moore 
Assistant Chief Counsel 
D.C. Bar No. 358769 
Gary L. Goldberg 
Senior Trial Attorney 
OFFICE OF THRIFT SUPERVISION 
1700 G Street, N.W. 

Washington, D.C. 20552 
(202) 906-7039 

Attorneys for Defendant 
Office of Thrift Supervision 


Respectfully submitted, 


Jtfk K. Van Tine 
D.C. Bar No. 257139 
Jesse R. Adams, m 
D.C. Bar No. 433600 
BAKER & BOTTS, L.L.P. 

The Warner 

1299 Pennsylvania Avenue, N.W. 
Washington, D.C. 20004-2400 
(202) 639-7700 

Ellen B. Kulka 
General Counsel 
Andrew E. Tomback 
Deputy General Counsel (litigation) 
Gregg H.S. Golden 
Counsel 

John C. Binkley 
Counsel 

RESOLUTION TRUST CORPORATIOI 
801 17th Street, N.W. 

Washington, D.C. 20434-0001 

Attorneys for Defendant 
Resolution Trust Corporation 
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If the Court reaches the merits of the Complaint, Defendants are entitled 
to summary judgment 1 In his Complaint Rep. Leach contends that 5 U.S.C. 5 552(d), 
which provides that the FOIA exemptions are not "authority to withhold information 
from Congress," applies to individual members of Congress and, therefore, he is entitled 
to receive the exempt documents. However, the plain language and legislative history of 
Section 552(d) clearly demonstrate that an individual Member of Congress, such as Rep. 
Leach, is not "Congress" for purposes of FOIA, and that the statute provides individual 
Members of Congress no greater right of access than members of the general public. 
Rep. Leach also contends that the OTS and RTC acted arbitrarily and capriciously in 
withholding the requested documents, and therefore, violated the Administrative 
Procedure Act ("APA"). However, Defendants’ decision to withhold the requested 
documents, if reviewable at all, is within their discretion under the law. In addition. 
Defendants’ decision to withhold documents from Rep. Leach does not violate any 
provision of FIRREA. 

Therefore, and for the reasons set forth more fully in the accompanying 
Memorandum in Support of this Motion to Dismiss, the Complaint should be dismissed 
as nonjustidable or, if the Court reviews the merits of the Complaint, the Defendants 
request that their Motion for Summary Judgment be granted. 


1 Pursuant to Local Rule 108(h), motions for summary judgment must be 
accompanied by a statement of undisputed material facts. However, in this case, the 
Court has ordered the parties to file a joint statement of undisputed material facts. 
Under the Court’s May 16, 1994 Order, that statement will be filed on June 13, 1994. 
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CERTIFICATE OF SERVICE 

I certify that on the 6th day of June, 1994, a copy of Defendants* Motion to 
Dismiss or for Summary Judgment was served by hand delivery on: 


Bobby R. Burchfield 
Jackson R. Sharman III 
Covington & Burling 
1201 Pennsylvania Avenue, N.W. 
P.O. Box 7566 

Washington, D.C. 20044-7566 
Attorneys for James A. Leach 
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UNITED STATES DISTRICT COURT 
FOR HIE DISTRICT OF COLUMBIA 

) 

JAMES A LEACH, ) 

) 

Plaintiff, ) 

) 

v. ) Civ. No. 94-1033 (CRR) 

) 

RESOLUTION TRUST CORPORATION and ) 

OFFICE OF THRIFT SUPERVISION, ) 

) 

Defendants. ) 


ORDER 


Upon consideration of the motion to dismiss filed by the Office of 
Thrift Supervision and the Resolution Trust Corporation, all papers filed in support thereof 

and in opposition, it is, by the Court, this day of , 1994, 

ORDERED that the motion to dismiss is hereby GRANTED; and it is further 
ORDERED that the complaint filed in the above-referenced action shall be 

DISMISSED. 


CHARLES R. RICHEY 

UNTIED STATES DISTRICT JUDGE 
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Copies to: 

Kirk K. Van Tine 
BAKER & BOTTS, L.L.P. 

The Warner 

1299 Pennsylvania Avenue, N.W. 
Washington, D.C. 20004-2400 

Elizabeth R. Moore 

OFFICE OF THRIFT SUPERVISION 

1700 G Street, N.W. 

Washington, D.C. 20552 

John C. Binkley 

RESOLUTION TRUST CORPORATION 
801 17th Street, N.W. 

Washington, D.C. 20434-0001 

Bobby R. Burchfield 
Jackson R. Sharman III 
COVINGTON & BURLING 
1201 Pennsylvania Avenue, N.W. 

P.O. Box 7566 

Washington, D.C. 20044-7566 
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- 202*4 16*4690 ~ 



U& DtpiftaMBftaf Jutfice 
Office of the I n dcpcodw Coumd 


Litcls leek* ArkuMi 




March 7, 1994 


The Honorable Henry B. Oonsalex 
Chairman 

Commit eee on Banking » Finance 
and Urban Affaire 

Uaieed atatea Kouae of Representatives 
2129 aaybum Houae Offloe Building 
Washington, D.C. 20S1S-40S0 

The Honorable Jamea A. Z<each 
Ranking Minority Member of the 
Committee on Banking, Finance 
and Urban Affaire 

united fitatee Houae of Representatives 
2129 Rayburn Houae Office Building 
Washington, D.C. 2051S-40SO 

Dear Congreaaman Gonsales and Leachi 

Z an writing thla lettto to expresg my atroag 
concern about the Impact of any hearinga that your Committee 
might hold into the underlying evanta concerning Madison 
Guaranty Bavinga and Loan CMQflRL*) , Whitewater and Capital 
Managemant Bervicee ("CMS") on the investigation that thla 
Of floe ia conducting into these matters. 

As you know, X waa appointed to the position of 
Independent Couneel pureuent to CFR 402.1 on January 21, 
1994. Binee that date we have obtained an Order from Chief 
Judge Stephen M. Reaeoner in the Eastern District of 
Arkansas authorising the empaneling of e grand jury which 
will be devoted exclusively to the Whiteweter/MOBBL/CMS 
investigation, in the meantime, we have been using the 
regular grand jury for this District, we have a team of 
eight experienced attorneys, six of whom were current or 
former prosecutors when they joined the staff. We are 
working in Little Rock with a team of more than twenty FBI 
agents and financial analysts who are working full time on 
this matter. We are doing everything possible to c o n d u ct 
end conclude as axpedltloualy as possible a oomplete, 
thorough end inpart ial~£hvestlgatlon. 
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HOtSE BANKING -202*4 16-4630 * 

UH.1WL V 


Inquiry into the underlying events surrounding 
KQSfcL* Whitewater end CPC $ by a Congressional Committee would 
poee e severe risk to the integrity of our investigation. 
Inevitably, any such inquiry would overlap substantially 
with the grand jury's activities. Among other concerns, the 
Committee certainly would seak to interview the seme 
witneesee or eubjecte who are central to tha criminal 
inveetigation. Such Interviews could jeopardise our 
investigation in saveral respects, including the dangers of 
Congressional immunity, the premature disclosures of the 
contents of documents or of witness#* 1 testimony to other 
witnesses on the seme subject (cresting the risk of tailored 
taetimony) and of premature public disclosure of matters at 
tha core of the criminal inveatigation. This inherent 
conflict would be greatly magnifiad by the fact that tha 
Committee would be covering essentially the seme ground as 
the grand jury. 

While we recognise the Committee's oversight 
responsibilities pursuant to Ssction SOI of PL 101-73 
(FZRBAA) , we have similar cone erne with a Congressional 
investigation into the recently -disclosed meetings between 
White House end Treasury Department officiels — 
particularly because we believe these hearings will 
inevitably lead to the disclosure of the contents of RTC 
referrals and othar information relating to tha underlying 
grand jury investigation. 7 

For thess reasons* we request that your Consult tse 
not conduct any hearings in the areas covered by the grand 
jury's ongoing investigation# both in ordar to avoid 
com p ro mising that investigation and in ordar to further the 
public interest in preserving the fairness* thoroughness * 
and confidentiality of the grand jury proeass. 

3 will be glad to mast with you personally to 
explain our position further if you feel that would be 
helpful . 


Respectfully yours# 

JLOSSJLT B. H2BKB, OK. 
Independent Counsel 
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\ 

U.S. HOUSS OF REPRESENTATIVES 

UUMUrTf OW seecna. WMWCI AM I HIMR AWMM 


WASMMTOR. OC TMIMOM 

March 21, 1994 


|S. Foky 

Speaks* of ft* Hoots 

(Jailed StaauBowe of Rcprejemauvea 

tSHUMMHCBhal 

vur 


= OGE . 222 



Dear Mr. Spaatar 

Aar months. the Irciuhtima minority baa made a variety of acwurtona tcainat 
tha Mdw and Mn. CnM uan| as array at hafttnoha, old nnoca. haltfafad 
aemekmj th oo riai aol uocrtgtn Uaa. I have never sea a more natidma canipaiga 
of omt taaaaaiiiarton thaa thia. It it, l believe, tioM far Democrat* to use aw 
tfttkt tb nHpoi a^ | ^ 

I laoaanuaad that tha Heoaa I aadaiahlp draft and e n d a m « raeoledon ctilina 
for ftfl haar t aga oo tha to-called W M ewt o r aflhfe. U ia unnepatila to panoit the 
HaiMbtir— aft nacam— I day a t hoorinp that (hoy cat uaa to haal out om or 
aaodmr batfewb or Jamsh yot aaotaar tanks band. 
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where a couple of thoee amendments 
would literally have no time at all for 
debate. 

Mr. KTLDEE. If the gentleman will 
continue to yield. I would ask the ren- 
tleman If he would be willing to have 1 
hour of deb ate o n each amendment? 

Mr. WALKER. I wish the gentleman 
would withhold the request until we 
have had a chance to check that out 
with the Members who offered the var- 
ious amendments. It may well be that 
when we come back Into session the 
next time, we could agree to that and 
agree to a time limitation at that 
point. . 1 am concerned that we do not 
understand at this point whether or 
not that would be sufficient time for 
various Members to debate their 
amendments. 

Mr. K3LDEE. We may very well not 
come back until after the Easter re- 
cess. The gentleman understands that? 

Mr. WALKER. However, at that 
point, certainly, the gentleman at that 
time could raise a time limit request 
that would have been thoroughly 
talked through with the Members who 
have potential amendments on the 
floor. 

Mr. KTLDEE. If the gentleman will 
continue to yield, my only point would 
be that It would be easier to go back to 
the floor If we know how much time 
was to be consumed so the leadership 
could make plans accordingly. 

□ 1510 

Mr. WALKER. Mr. Chairman, as I 
would understand It. you could in fact 
get permission In the full House at 
some other time to do that kind of 
time limitation, once It is agreed to. 
But as far as I know, we have not con- 
sulted with the Members on our side of 
the aisle as to whether or not an hour 
of time would be sufficient for them. It 
may well be in some cases that is more 
than enough time. But I do not know 
that to be the case and so. therefore, at 
this time 1 would have to object. 

Mr. KTLDEE. I understand. 

The Chairman pro tempore (Mr. Dar- 
den). Objection is heard. 

Ms. LONG. Mr. Chairman, we are al aware 
of tbs link between educa tion and earning p<^ 
tantiaJ— the more you loam, the more you 
earn. In order to increase the potential that Vs 
youth of our Nation oomplsls high school, we 
need to take preventive stops to ensure mat 
those most at-risk of dropping out pregnant 
teens— era given the support ttwy need to 
stay in school 

A program currently operating in todtona 
has successfully addressed the needs of preg- 
nant teens and. as am* yft, has jncreas id the 
bethweight of thee babies and improves toe 
potential that they wM retom to high school 
after they give bath. This pro-am. the "Have 
a Healthy Baby" program. Ionian on prenetol 
mention and wise Ktostyto chotoe e tor preg- 
nant teens and ad ults, ft is taught in 1 38 high 
s choo ls in Indiana and is designed to address 
the issues o f dai ly mtr ttto nal choio sa and toe 
relationship of Me style choices, such as 
drugs, alcohol and smoki n g. «Mdi affect toe 
health of toe baby. Only 2.6 percent of toe 
1,716 t a m al es emoted in the program gave 


btoh to tow b vto wwq N intents, compared to 
tottenaf average of 6.7 percent of bribe 
bemg low brrt b wwtgM. The savings to the Med- 
ced system from tow p royam are es Oma t ad 
at over $4 million. In addition, these teens are 
more bksty to stay to school white pregnant 
and retisn to school after they give birth, giv- 
ing them a better ch an ce of ob ta totog a job 
that would make them se S suffioa nL 

We ca nno t gm toe tact that teen preg- 
nancy is a serious problem to our country. 
However, it can be adfressed constructively 
by improvi n g thetr chances of having heafthy 
babies, staying to school and becoming corv 
tnbuting members of society. Everyone bene- 
fits from programs such as this and I am 
pleased to support the inctoaion of proyms 
like “Have a Healthy Baby” to H.R. 6. 

Mr. KTLDEE. Mr. Chairman. I move 
that the Committee do now rise. 

The motion was agreed to. 

Accordingly the Committee rose; and 
the Speaker pro tempore (Mr. dk la 
Garza) having assumed the chair. Mr. 
Darden. Chairman pro tempore of the 
Committee of the Whole House on the 
State of the Union, reported that that 
Committee, having had under consider- 
ation the bill (H.R. 6) to extend for 6 
years the authorizations of appropria- 
tions for the programs under the Ele- 
mentary and Secondary Education Act 
of 1965. and for certain other purposes, 
had come to no resolution thereon. 


SENSE OF THE HOUSE REGARDING 
CONSTITUTIONAL OBLIGATION 
TO CONDUCT OVERSIGHT OF 
MATTERS RELATING TO OPER- 
ATIONS OF THE GOVERNMENT 
Mr. GEPHARDT. Mr. Speaker. I 
move to suspend the rules and agree to 
the resolution (H. Res. 394) to express 
the sense of the House that Congress 
has a constitutional obligation to con- 
duct oversight of matters relating to 
the operations of the Government. 

The Clerk read ss follows: 

H . RXS.3M 

Raoivd. That it la the Sense of the Hoom 
of Representatives that— 

<a> Congress has a Constitutional obliga- 
tion to conduct oversight of matters relating 
to the operations of the government. Includ- 
ing matters related to any governmental tn- 
veetlgatlons which may. from time to time, 
be und ert aken. 

(b) The Speaker. Majority and Minority 
Leaders should meet to determine the appro- 
priate timetable, procedures, and forum for 
appropriate Congreeelonsl oversight, includ- 
ing hearings on all matters related to "Madi- 
son Guaranty 8a vino and Loan Association 
( MG8*L ). Whitewater Development Cor- 
poration aad Capital Management Services 
Inc. (*CMS*).’* 

(c) No witness called to testify at these 
hssrlno shall be granted immunity under 
sections «B aad <006 of Title 16. United 
States Code, over the objection of Special 
Counsel Robert B. Flake, Jr. 

(d) The hearings should be structured and 
sequenced in such s manner that in the judg- 
ment of the Leaden they would not Interfere 
with the ongoing Investigation of Special 
Counsel Robert B. Fisks. Jr. 

Tbs SPEAKER pro tempore. Pursu- 
ant to the rale, the gentleman from 
Missouri [Mr. GEPHARDT] will be recog- 


nised for 30 minutes, and the gen- 
tleman from Illinois [Mr. Michel] will 
be recognised for 20 minutes. 

The Chair recognizes the gentleman 
from Missouri [Mr. Gephardt]. 

Mr. GEPHARDT. Mr. Speaker. I yield 
myself such time ss I may consume. 

Mr. Speaker, this is a resolution pre- 
sented by the gentlemen from Illinois 
[Mr. Michel] and myself. It is a sense 
of the House resolution. It says that 
the Congress has a constitutional obli- 
gation to conduct oversight of matters 
relating to the operations of the Gov- 
ernment, Including matters relating to 
any governmental Investigations which 
may from time to time be undertaken. 

It states that the Speaker, the ma- 
jority and the minority leader should 
meet to determine the appropriate 
timetable, procedures, and forum for 
appropriate congressional oversight, 
including hearings on all matters relat- 
ed to Madison Guaranty Savings & 
Loan Association. Whitewater Develop- 
ment Corp.. and Capital Management 
Services. Inc. 

It further states that no witness 
called to testify shall be granted im- 
munity under certain sections of the 
United States Cods over the objections 
of the special counsel. Robert Fiske. 

Finally, it says that the hearings 
should be structured and sequenoed in 
such a manner that In the judgment of 
the leaden, they would not interfere 
with the ongoing Investigation of the 
special counsel. Mr. Fiske. 

Over the past days and weeks, there 
have been a number of allegations 
lodged, there has been a great deal of 
speculation about the Whitewater De- 
velopment Corp. and the facts sur- 
rounding that corporation. And I might 
add that that speculation la not unim- 
portant. The American people have the 
right to know the facts. Congress has 
an obligation to try to provide those 
facta. 

But we also have an obligation to en- 
sure that our three-branch Government 
does not become a three-ring circus. 

We have an obligation to ensure that 
we find the facts without all the par- 
tisan flngerpolntlng that only distracts 
us from the real business of the people. 

That Is why the minority leader and 
I have submitted this resolution. Be- 
cause while we cannot Ignore 
Whitewater, neither can wa allow It to 
flood this Chamber. 

There is a special counsel In plaoe. 
An independent, objective, and seem- 
ingly Republican-leaning special coun- 
sel. 

He Is doing his work, carefully and 
thoughtfully, and I think in quick 
time. 

And there la a role for congressional 
oversight as well. Congressional over- 
sight that does not interfere with the 
special counsel's work. Co ng r ess ional 
oversight that is vigilant about the 
facts, and fair in its methods. 

Both parties have now agreed to ait 
down, and try to And the beat way to 
structure such oversight hearings— 
without compromising the work of 


L u ^ L 
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last November was for a full and open 
bearing. That was all It was. And It 
was only after that request was turned 
down that this issue escalated In mag- 
nitude. What this represents today is 
the first bipartisan commitment to a 
bipartisan hearing. And that la all the 
minority initially requested. 

One of the real traumas of this issue 
is how to bring it to resolution. In this 
Member’s view. It cannot be brought to 
resolution without full public disclo- 
sure. That is what the minority is 
seeking, public disclosure. Then the 
issue can be put behind. 

I happen to concur totally with the 
view of the President of the United 
States that this country wants to get 
on with the health care debate, they 
want to get on with the business of 
welfare reform, with crime legislation. 

The most propitious way to do that Is 
to put this issue behind, bringing wit- 
nesses. letting the public draw what 
conclusions it may wish, and then we 
are through. 

Let me conclude by noting that the 
minority is very sensitive to the rights 
of potential witnesses. We have no de- 
sire whatsoever to put people through 
a more difficult process than that 
which would be understandable and 
reasonable under the circumstance. I 
would also say the minority has bent 
over backwards to be sensitive to the 
legitimate concerns of the special 
counsel. We have provided him witness 
lists in advance. We have provided him 
a great deal of material. 

We have no Intent nor power to offer 
immunity, which is the issue that 
causes hearings to be difficult for po- 
tential prosecutors. With regard to 
learning the minority pledges decency 
of temper. It pledges a strict adherence 
to the rules of the House, and it 
pledges to do everything possible to be 
respectful of the operation of the spe- 
cial counsel's office. 

Mr. MICHEL. Mr. Speaker. I yield 3 
minutes to the gentleman from Penn- 
sylvania [Mr. Clznokr), the distin- 
guished ranking member on our Com- 
mittee on Government Operations, a 
committee which also has Jurisdiction 
in this regard. 

Mr. CLINGER. Mr. Speaker. I 
my leader for yielding me this time. 

I also wish to commend the majority 
and the minority leaders for working 
out this accommodation in recognition 
that we do as a Congress have a con- 
stitutional duty to conduct effective, 
aggressive oversight of the executive 
branch. 

Under the committee funding resolu- 
tion which will be before us later 
today, literally millions of taxpayer 
dollars are being allocated to the var- 
ious congressional oversight commit- 
tees for the express purpose of conduct- 
ing oversight of these activities, and 
despite the acceptance of these funds, 
we have not been perhaps as vigorous 
in this regard as we should be In bring- 
ing to closure an issue that has kept 
the country Involved for way too many 
weeks. 


The current Whitewater affairs has 
clearly raised serious questions which 
need to be considered by the Congress 
and that go beyond frankly Whitewater 
Itself. For example, through my posi- 
tion as ranking Republican on the 
Committee on Government Operations, 
which Is principal oversight committee 
of the Congress. I have been reviewing 
some disturbing circumstances sur- 
rounding the investigation of Vince 
Footer's death, not to determine the 
cause of death or not even, frankly, to 
determine whether that death had any 
involvement with the Whitewater situ- 
ation or not. but really to try and de- 
termine If there was in fact an Im- 
proper impediment or interfer e nce 
with that investigation by the White 
House. 

So I think that the Committee on 
Government Operations may well have 
a vital role to play In the conduct of 
any hearing on general Whitewater 
topics and should be Included in the 
hearings called for by this resolution 
unless, or course, there is a select com- 
mittee designated as a result of further 
discussions between the majority and 
minority. 

Let me now also mention what I real- 
ly believe to be a dangerous patter I 
see emerging wherein the executive 
branch has increasingly denied Infor- 
mation to Republican Members of Con- 
gress conducting legitimate oversight 
responsibilities. In turn, senior con- 
gressional Democrats have used their 
committee positions to assist the exec- 
utive in blocking effective oversight of 
the executive branch which It has been 
my observation increasingly Is nec- 
essary. So. Mr. 8peaker, we abandon 
our responsibilities and turn our backs 
on the Constitution when we allow this 
to happen. 

The American people expect us to do 
our Jobs. I think this resolution com- 
mits us to s pattern that it will see 
that our Job is done and effective over- 
sight is c arried out. 

Mr. MICHEL. Mr. Speaker. I yield 3 
minutes to the distinguished gen- 
tleman from Louisiana [Mr. Ltvino- 
arroM]. s member of the Committee on 
Appropriations. 

(Mr. LIVINGSTON asked and was 
given permission to revise and extend 
his remarks.) 

Mr. LIVINGSTON. Mr. Speaker. I am 
grateful we are here, but I am at a loss 
to understand what the controversy 
has been about over these last several 
months. 

A resolution like this should have 
passed without discussion months ago. 
This really is not a partisan issue. 

But unfortunately with the stone- 
walling of the administration and the 
majority party. It has become one. The 
mere oversight of the Madison Savings 
and Loan should have been routine, 
Just as the oversight of Neil Bush and 
the Silverado Savings and Loan was. 
There is no difference, except that be- 
cause of the constant refusal by the 
White House and the Democrats to in- 
vestigate this matter, we now see ex- 
traneous issues rising to the surface. 


like suggestions of shredding of docu- 
ments. improper SBA loans, sweetheart 
deals, withholding of information from 
the RTC. from the FBI. and from the 
IRS. sealed autopsy and death inves- 
tigation documents regarding a promi- 
nent administration counsel who was 
alleged to have been working on pri- 
vate affairs of the President. 

□ 1530 

We are bothered by the fact that the 
No. 2 and No. 3 attorneys at the Justice 
Department have resigned, one in the 
wake of suggestions of questionable 
billings at his former law Arm. the 
same firm to which the First Lady be- 
longed. possibly for billing American 
taxpayers too much. He being one of 
the best friends of the President, we 
are concerned the case in which he is 
suggested to have overbilled, lists the 
First Lady as co-counsel. Now we hear 
the President may have underpaid his 
taxes, but that he took extraordinary 
writeoffs. 

We worry that the First Lady quali- 
fied herself in court as a Federal em- 
ployee. but neglected to put her assets 
in s blind trust during the first 7 
months of the Presidency, she being 
heralded as one of the most astute at- 
torneys in the country. 

Mr. Speaker. Neil Bush’s role as s 
passive director in a failed savlngs-and- 
loan prompted congressional hearings, 
and so should Madison Savings and 
Loan, for it Is all that the Bush deal 
was and so very much more. 

We should have full disclosure and 
full hearings, and we should not com- 
plete those hearings until every single 
question has been answered. 

Mr. GEPHARDT. Mr. Speaker. I re- 
serve my time. We have one additional 
speaker remaining, and I would like to 
have speaker close. 

Mr. MICHEL. Mr. Speaker. I yield 
such time ss she may consume to the 
gentlewoman from New Jersey [Mrs. 
ROUKSMA] to propound several ques- 
tions. 

Mrs. ROUKEMA. I thank the gen- 
tleman from Illinois for yielding to me. 

I want to say I want to aak these 
questions ss a member of the Commit- 
tee on Banking. Finance and Urban Af- 
fairs, and I want to preface my ques- 
tions by saying that I want to be sure 
that there Is no inference here that ei- 
ther Mr. Lxach or any of us members. 
Republican members of the committee, 
had intruded on the proper procedures 
with our original request on these 
oversight hearings. 

There was certainly nothing In the 
requests made by Mr. Lkacb that 
would violate the authority or the re- 
sponsibilities of the special prosecutor. 
I want to be sure there Is nothing here 
that has an Inference as to that; but 
since, as I understand It— I was not in 
the negotiations— ss I understand it 
from this discussion, there are now 
proposals in this resolution that com- 
mit this House to two hearings, that 
that Is an Iron-dad commitment; that 
at least one hearing or a series of hear- 
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ings that Is going to be our proper 
oversight role as the Banicing Commit- 
tee oversight over both the integrity of 
the system as well as the integrity of 
the regulators. I believe was mentioned 
by one of the speakers, the previous 
speaker. 

Now. would the majority leader re- 
spond. please? 

Mr. GEPHARDT. If the gentlewoman 
would yield, there is a commitment 
here to carry out as soon as practicable 
the legally authorized and required 
hearing in the Committee on Banking 
on oversight of the Resolution Trust 
Corporation. It Is my understanding 
that that is probably a 2-day event. 
There is a hearing that is held by the 
majority, and then under rule XI. as I 
understand it. the minority has the 
nght to conduct a hearing according to 
the rules of the House and the Banking 
Committee. And the commitment is as 
soon as practicable to have both of 
those hearings. 

Mrs. ROUXEMA. Is the gentleman 
thereby saying that the authority over 
the calling of witnesses will be sepa- 
rated according to majority and minor- 
ity. or will it follow the normal prac- 
tice of the committee? 

Mr. GEPHARDT. If the gentlewoman 
would yield, it is my understanding 
that the witnesses in this type hearing 
are invited, that the minority has the 
ability to invite people to come. And 
then the questions and the appropriate- 
ness of the questions as you go through 
the hearings is determined by the pro- 
cedures of the committee. 

Mrs. ROUKEMA. That is fine. And 
then the second part of the resolution 
makes a total commitment subject to 
further negotiations as to further hear- 
ings of either a special committee or 
some other committee designated by 
the House. It is very unclear as to the 
discussion thus far as to the composi- 
tion of that committee. 

Mr. GEPHARDT. If the gentlewoman 
would yield, she is quite right. It Is un- 
clear at this point the forum. It is un- 
clear exactly how these could be struc- 
tured. it is unclear as to exactly what 
would be Included. These are all issues 
that have to be discussed and decided. 
But there is a commitment to make 
every attempt In good faith between 
the parties to work out those issues. 
We are not concerned about whether or 
not there are hearings: what we are 
concerned about, and the minority Is 
concerned about, is how It is done, that 
It is done properly so that It does not 
interfere, as the resolution says, with 
what is the Job and the responsibility 
of the special counsel. 

Mr. MICHEL. Mr. Speaker. I simply 
want to remind the gentlewoman from 
New Jersey [Mrs. Roukema] that we 
are operating under strict time limita- 
tions. and I have obligated my time 
here, I hope the answers have satisfied 
the gentlewoman's questions. If not. we 
will try as soon as we can to supply 
more information. 


Mrs. ROUKEMA. If the answer con- 
curs with what the gentleman under- 
stands. 

The SPEAKER pro tempore (Mr. DE 
la Garza). The Chair would advise the 
gentlewoman from New Jersey [Mrs. 
Rouxema] that the gentleman from Il- 
linois [Mr. Michel] has control of the 
time. 

Mr. MICHEL. Mr. Speaker. I yield 2 
minutes to the gentleman from Penn- 
sylvania [Mr. Walker], 

Mr. WALKER. I thank the gentleman 
for yielding. 

Let me say that everybody on both 
sides of this question are acting in 
good faith and I think we Just need to 
clarify what the situation is, because 
the legislative history on this resolu- 
tion becomes extremely important. I 
have heard a number of caveats in 
what the gentleman from Missouri [Mr. 
Gephardt] was telling us. We are oper- 
ating with an AP story here that says, 
after your meeting today, that the 
Speaker insisted he was not making a 
concession that hearings were going to 
take place. Now. in my view, it seems 
to met that we have conceded, for pur- 
poses of this resolution, that we do not 
know enough to know when these hear- 
ings are going to be held, we do not 
know enough to know how they are 
going to be held. 

But what I want to be assured of is 
that hearings are going to be held, 
comprehensive hearings are going to be 
held on Whitewater. Can the gentleman 
give me that 

Mr. GEPHARDT. If the gentleman 
would yield. 

Mr. WALKER. I certainly do yield. 

Mr. GEPHARDT. What the Speaker 
was saying earlier today and what we 
are trying to say now is that there is a 
commitment to try in good faith to 
find the right, the appropriate way. to 
have hearings on Whitewater. Obvi- 
ously implicit in that statement is the 
understanding that even after we both 
try in good faith to do that, that we 
may not be able to agree on how to do 
that. 

Mr. WALKER. If the gentleman 
would allow me to reclaim my time. 

Mr. GEPHARDT. Well, let me finish 
and I will give you more time. 

Let me finish. 

If that were to happen, obviously 
there is nothing that precludes the mi- 
nority at that point, if that unforeseen 
thing happens, to come to the floor and 
ask for a resolution that would call for 
hearings under the circumstances 
which you would want to have the 
hearings. But you and all the Members 
of the House have a commitment that 
we will do everything In our power to 
try to work out those hearings appro- 
priately. 

Mr. Speaker. I would like to yield to 
the gentleman from Pennsylvania [Mr. 
Walker] 2 additional minutes. 

Mr. WALKER. I thank the gentleman 
for yielding. I appreciate that. But 
from my perspective, the committees 
of the Congress with Jurisdiction in the 
areas mentioned in this resolution al- 
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ready have all the powers they need to 
hold hearings. There is no doubt those 
hearings can be held. The Committee 
on Banking. Finance and Urban Affairs 
can schedule hearings tomorrow, the 
committee on Small Business can hold 
hearings tomorrow; all of the processes 
and procedures are in place already in 
the rules. We know, because dunng the 
1980's there are literally dozens of hear- 
ings held during oversight of possible 
misfeasance or malfeasance in the ad- 
ministrations. So we know these things 
can take place. 

What we are seeking in this resolu- 
tion is an assurance that, given all of 
those things, that we are going to have 
those hearings, that they axe no longer 
going to be blocked by consultations 
with the administration: that these 
hearings are going to go ahead and be 
held. I have not heard that yet. I would 
be happy to yield. 

Mr. GEPHARDT. If the gentleman 
would yield, there has been no attempt 
on this side to block hearings by the 
leadership of the House. What we have 
attempted to do is to figure out how to 
do this appropriately in coordination 
with the special counsel, now that we 
have a special counsel 

Mr. WALKER. I would say to the gen- 
tleman that the chairman of the Com- 
mittee on Banking. Finance and Urban 
Affairs came to the floor one day and 
assured this gentleman in a colloquy 
on the floor that there were going to be 
hearlpgs held In his committee. Within 
a matter of hours he had backed off of 
that. 

□ 1540 

The newspaper stories at that time 
said that he backed off it after con- 
sultations with the leadership on the 
gentleman's side. Now maybe the sto- 
ries were completely wrong, but I have 
to assume that somewhere that kind of 
dialogue took place. But he backed off 
on what he promised this gentleman on 
the floor that day. 

Mr. GEPHARDT. Mr. Speaker, if the 
gentleman would yield, let me review 
sgaln what I think Is being committed 
in this resolution: 

First, that the hearings which the 
gentleman Just talked about In the 
Committee on Banking. Finance and 
Urban Affairs will take place as soon as 
practicable— 

Mr. WALKER. No. we were going to 
have those hearings, and then he also 
promised comprehensive hearings on 
Whitewater would be held. 

Mr. GEPHARDT. I am reviewing now 
what is in the resolution. That is first. 

Second, the gentleman is right, that 
there are other committees that have 
other fragments and pieces of this fact 
situation that will be dealt with In 
other committees under their own 
rules. As the gentleman stated, the 
Committee on Small Business has al- 
ready taken something with regard to 
a GAO report today. 

Finally, there is a commitment again 
to try to find a way to have a more 
comprehensive set of hearings in an ap- 


2355 


9183 


CONGRESSIONAL RECORD — HOUSE 


M'irch 22, 1994 

propriate way. hopefully In one forum, 
but we have not addressed that ques- 
tion yet. but in one forum that can go 
forward under a time schedule and 
under a procedure that is agreeable, 
and makes sense to both sides, and 
makes sense to the special prosecutor. 

Mr. WALKER. So the gentleman is 
telling me that the newspaper story 
here is wrong, that the Speaker was 
not saying when he said, “a concession, 
that he was not making, a concession 
that hearings are going to take place.** 
He is saying that that is a 
misstatement of the situation and that 
in fact this resolution Is predicated on 
a good-faith belief that hearings will be 
held. 

Mr. GEPHARDT. If the gentleman 
will continue to yield, maybe It is a 
difference of Interpretation. 

The SPEAKER pro tempore (Mr. DE 
la Garza). The time of the gentleman 
from Pennsylvania [Mr. Walker] has 
expired. 

Mr. GEPHARDT. Mr. Speaker. I yield 
myself 1 minute. 

Mr. Speaker. I would say to the gen- 
tleman that perhaps It is a difference 
in interpretation of the words of the 
Speaker. I believe, again, the commit- 
ment Is Ironclad that there will be an 
attempt made, a very serious attempt 
in good faith, to try to find a way In 
the proper forum, at the proper time, 
in the proper sequencing. In coordina- 
tion with the special prosecutor, to 
have comprehensive hearings that will 
put all the facts on the table. 

Mr. WALKER. Mr. Speaker. I thank 
the gentleman from Missouri [Mr. GEP- 
HARDT]. 

Mr. MICHEL. Mr. Speaker. I yield 
the balance of our time to the distin- 
guished gentleman from Illinois [Mr. 
HYDE]. 

The SPEAKER pro tempore. The gen- 
tleman from Dllnois is recognized for 1 
minute. 

(Mr. HYDE asked and was given per- 
mission to revise and extend his re- 
marks.) 

Mr. HYDE. Mr. Speaker. I am going 
to support this resolution, but I just 
want to say I regret keenly that we are 
giving up In this resolution the right to 
immunize witnesses. We should be very 
jealous of our prerogatives and the 
nght of oversight by Congress rests In 
the constitution. It may well be to 
properly fulfill our constitutional duty 
of oversight we might have to give Im- 
munity to some witness. I hope not. 
and I think that can be agreed upon by 
people on this Investigating commit- 
tee. But why do we yield to Mr. Flske 
whose Job Is to prosecute, search out. 
Investigate and report on whether 
criminal activity has occurred? Our job 
is to oversee how this Institution 
worked and how the people worked it, 
and it may be that we will need to 
grant Immunity to somebody. 

Mr. Speaker, we should be jealous of 
our powers just as the President is Jeal- 
ous of executive privilege. All Presi- 
dents have resisted the War Powers 
Act. I say to my colleagues, you don’t 


diminish the office during your tenure, 
and we shouldn’t diminish the power of 
any and every Investigating committee 
of the House by yielding In the begin- 
ning before we get into hearings a 
power that may well be necessary for 
us to fulfill our responsibility for prop- 
er oversight. 

That may be just a slight point, but 
I wanted to make it. 

Mr. GEPHARDT. Mr. Speaker. I yield 
5 minutes to the gentleman from Mas- 
sachusetts [Mr. Prank]. 

Mr. FRANK of Massachusetts. Mr. 
Speaker. I support the resolution, and I 
would like to make clear the basis. 

First, we have had two sets of accu- 
sations. Many of us felt that the first 
set really did not— really rise to the 
level requiring a full Investigation. We 
have been talking to some extent about 
events involving regulations of a sav- 
ings and loan Institution during the 
mid-1980 s. We ought to be very clear 
when people talk about whether there 
has been any abuse within the adminis- 
tration. that with regard to those 
events. Madison Savings and Loan. 
Whitewater, et cetera, that no member 
of the Clinton administration was then 
holding Federal office. Any failure at 
that time to protect the Interests of 
the Federal Government presumably 
will be laid at the door of the hearings 
of the people then In office, the ap- 
pointees of President Reagan and. sub- 
sequently. the appointees of President 
Bush. I did believe that we have had In 
this Congress sufficient airing of those 
periods. If people want to go back to 
them later. I see no harm to it. 

It did seem to me that a new set of 
issues arose when people alleged that 
there may have been at the White 
House some interference with the regu- 
latory process. I have seen no sugges- 
tion that anything adverse happened, 
but I do agree that when allegations 
reach a certain level of decibel that It 
becomes important to have the hear- 
ings. 

Now we ought to be very clear. Hear- 
ings are not a sign that something defi- 
nitely has gone wrong. I think an anal- 
ogy of the Independent counsel statute 
Is Important. I have always felt that 
was Important, both to find out where 
there was wrongdoing and to give the 
appropriate exoneration where wrong- 
doing was Inaccurately charged, and 
one of the advantages of the Independ- 
ent counsel Is that the Independent 
counsel can give that exoneration with 
a degree of credibility that the Presi- 
dent's own party could not give. I re- 
gard hearings now as a similar oppor- 
tunity. I welcome the chance to have 
hearings. 

Frankly we have heard even on the 
floor today references to two people re- 
signing in the Justice Department 
when obviously one has nothing to do 
with anything remotely comparable 
here. An Innuendo, an Inference per- 
haps. because of billing practices that 
happened because the First Lady was 
In the same firm. I welcome the chance 
to set these straight. But I do think we 
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have to talk about the role of the spe- 
cial counsel. 

Many of us believe that there was no: 
a sufficient legal basis to trigger the 
appointment of a special counsel, but 
the administration. I think sensibly to 
lean over backwards, appointed one at 
the request of the Republican leader- 
ship. and now the special counsel, a Re- 
publican. an appointee, a would-be ap- 
pointee of Republican administrations, 
having said. "It will interfere with the 
Investigation you asked me to have if 
you have a certain kind of hearing I 
think we are on to that, and I would 
differ with my friend, the gentleman 
from Dllnois. We appointed the special 
counsel. The President asked that a 
special counsel be appointed because 
the Republicans asked that we have 
him. To interfere now with the special 
counsel to do things that the special 
counsel said would be an interference 
with his ability to do his Job lays down 
the groundwork later on for discredit- 
ing the special counsel. Having asked 
for one. having gotten one. It seems to 
me that consistency and fairness re- 
quire that the special counsel be al- 
lowed to do his Job without any inter- 
ference. 

Mr. HYDE. Mr. Speaker, will the gen- 
tleman yield? 

Mr. FRANK of Massachusetts. I yield 
to the gentleman from Dllnois. 

Mr. HYDE. Mr Speaker. I agree per- 
fectly with everything the gentleman 
from Massachusetts said. I Just for- 
mally do not like to yield a prerogative 
that is ours. 

Mr. FRANK of Massachusetts. Mr. 
Speaker. I acknowledge what the gen- 
tleman from Dlinols said. He might not 
disagree In a specific instance, but let 
me say to my friend, by making that 
decision about Immunity lx. a resolu- 
tion on which we vote I don’t think we 
give away any of our prerogatives. I 
don’t think we’re suggesting we give 
them to anybody else, and I gather we 
do agree in the given instance given 
the circumstances of the appointment 
of this special counsel to do things 
which he said would Interfere, and. as 
we know, it’s not just immunity that 
can Interfere, but It is witnesses hear- 
ing what other witnesses say. it is hav- 
ing things done in public which ought 
to be done In private. It is having inter- 
views at one level when they are being 
conducted privately at another. 

I do think that It Is very Important, 
given the circumstances of this special 
counsel when he was appointed, that 
we not be interfering with what the 
special counsel does. and. therefore, I 
think It Is appropriate that the resolu- 
tion says we will work together, both 
sides. In good faith to come up with a 
format for hearings that will not Inter- 
fere with the special counsel because, 
having appointed him. having led to 
having put pressure on to appoint him. 
having seen his appointment, now to 
undercut him now I think would be an 
illegitimate action. 
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Therefore, the resolution see ms to 

>e to be appropriately done. 

Finally, let me say that people who 
.^ay that the chairman of the Banting 
Committee was somehow under the di- 
rection of the leadership have appar- 
ently never worked with Che chairman 
of the Banking Committee We may 
disagree with him. but his Integrity 
and his commitment to fairness, as he 
sees Qt. and his independence ought 
not to be things that anyone would 
question. 

Mr. GEPHARDT. Mr. Speaker. I yield 
back the balance of my time. 

The SPEAKER pro tempore. (Mr. D* Jjr* 
la Garza ). The question Is on the mo- rf 1 *? 
tion offered by the gentleman from 
Missouri [Mr. Gephardt] that the 
House suspend the rules and agree to 
the resolution. H.Res. 394. 

The question was taken. 

Mr. MICHEL. Mr. Speaker. I object 
to the vote on the ground that a 
quorum la not present and make the 
point of order that a quorum la not 
present. 

The SPEAKER pro tempore. Evi- 
dently a quorum is not present. 

The Sergeant at Arms will notify ab- 
sent Members. 

The vote was taken by electronic de- 
vice. and there were— yeas 406. nays 15s 
not voting 10. aa follows: 

[Roll No. 781 • ■ v 

YEAS— 408 

EUvi 

Camp Easel 

Canady EwtiS 

Caa*w*U Eafcoo 

Cardla Craas 

Carr Everett 

CajcW Ewta* 



Ciayton 


Barlow 
Barreu <NE> 
Barrett (W]> 
Bart ten 

Barton 

Bateau 


Betleaaoa 

Beotier 

Bereeur 

Berman 

Benu 

BSlbrvj 

BiUrmsaa 

Bithop 

Blackwell 

Bliley 

Blute 


Brooke 
Browner 
Browp (CA) 
Brown (FT.) 


Diea-Balan 

Dickey 

Dicke 

Dtarell 


Derttt 
EdwerSs 'CA) 
Edward* (TXJ 



Pelou 

StopaS 

Town* 


NOT VOTING— 10 
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Mr. MILLER of California. Mr. 
TOWNS, and Ms. MCKINNEY changed 
their vote from “yes” to ”nay.~ 

So (two- thirds having voted In favor 
thereof) the rules were suspended and 
the resolution was agreed to. 

The result of the vote was announced 
as above recorded. 

A motion to reconsider was laid on 
the table. 


PROVIDING AMOUNTS FOR EX- 
PENSES OP INVESTIGATIONS 

AND STUDIES BY CERTAIN 

STANDING COMMITTEES 

Mr. FROST. Mr. Speaker, by direc- 
tion of the Committee on House Ad- 
ministration. I offer a privileged reso- 
lution (H. Rea 369) providing amounts 
from the contingent fund of the House 
for the expenses of Investigations and 
studies by certain committees of the 
House In the session of the 3d 103d Con- 
gress, and I ask for its Immediate con- 
sideration. 

The Clerk read the resolution, a a fol- 
lows: 

H. Rxa 388 

Resolved. That there shall be paid out of 
the contingent fund of the House la aocord- 
anne with thle primary expense resolution 
not more than the amount specified La sec- 
tion 2 for fcrreetigaUons and studlee by each 
committee named in such section. Including 
expenses— 

fl) In the ease of a committee named ha 
section 3, for procurement of consultant 
■e mce e under section 303(1) of the Legisla- 
tive Reorganisation Act of 1646c and 

(7) In the case of a oommlttee named In 
section 4. for provision of assistance for 
members of professional staff In obtaining 
specialised training under section 302U) of 
such Act. 

Sec 2. The committees and amounts re- 
ferred to In the first section are: Committee 
on Agriculture, 8X2S7JS7; Committee on 
Armed Services, 82. 868.197; Committee on 
Banking. Finance and Urbaa Affaire. 
•4.188.650: Committee on the District o t Co- 
lumbia. 8343.035: Committee on Education 
and Labor. 84.238.064; Committee on Energy 
and Co m merce. 88.808.807; Committee on For- 
eign Aflelre. 84.145.3M: Committee on Gov- 
ernment Operations. XX3BX8T5; Committee 
on House Administration. S1J64.8M: Perma- 
nent Select Committee on Intelligence. 
S10C500; Committee on the Judiciary, 
83.734.853; Committee on Merchant Marine 
and Fisheries. 32.385.679; Committee on Natu- 
ral Resources 83.243.066: Committee on Post 
Office and Civil Service. 81.8W.738: Commit- 
tee on Public Works and Trenepo nation. 
S3. 170. 866: Committee on Roles. 872X 479; 

Committee on Sclencs Space, and Tech- 
nology. 82.966.438; Committee on Small Bust- 
neea 81.07X000; Committee on Standards of 
Official Conduct. SIOOjQOO: Committee on Vet- 
erans’ Affair*. 8827.034: and Committee on 
Way* and Means. 86.070.000. 

Sec. 3. (a) Of the amounts provided for In 
section X each oommlttee named to sub- 
section fb) may use not more than the 
amount specified In such subsection for con- 
sultant services under paragraph (1) of the 
first section. 

(b) The committees and amounts referred 
to in su b se ct ion (a) are: Committee on Agri- 
culture. 812.000: Committee on Armed Serv- 
ices. 840.000: Committee on the District of 
Columbia. 8X000: Committee on Education 
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James Barker, Esquire 
Acting Deputy General Counsel 
Resolution Trust Corporation 
901 Seventeenth Street, ".W. 

Wasnington, D.C. 20434 

Dear Mr. Barker: 

I have reviewed your letter dated May 2, 1994, rejecting my appeal 
from the Resolution Trust Corporation's denial of my request 
pursuant to the Freedom of Information Act for documents pertaining 
to Madison Guaranty Savings & Loan Association ("Madison 
Guaranty"). With reluctance I have concluded that I am left with 
no option except to authorize my attorneys to initiate litigation 
against both the RTC and the Office of Thrift Supervision (OTS) in 
an effort to obtain documents patently relevant to committee 
oversight. For your convenience, a copy of the complaint is 
attached. 

My decision to pursue litigation was not made lightly. As the 
Ranking Member of the Committee on Banxing, Finance and Urban 
Affairs ("the Committee"), I am obligated under the Constitution, 
federal banking laws including the Financial Institutions Reform, 
Recovery and Enforcement Act of 1989 ("FIRREA") , and House rules to 
oversee the actions of the RTC and OTS, and to assess 
implementation of FIRREA. Clearly encompassed within this 
oversight responsibility is a duty to investigate allegations of 
wrongdoing at failed thrift institutions, such as Madison Guaranty. 
In view of recent Committee investigations of such institutions as 
Lincoln Savings and Loan Association of Irvine, California; 
Silverado Savings and Loan Association of Denver, Colorado; 
Centrust Savings and Loan Association of Miami, Florida; and 
Columbia Savings and Loan Association of Beverly Hills, California, 
which also underwent concomitant Justice Department probes, the RTC 
and CTS surely would not seriously challenge this responsibility. 
Here, it should be stressed that analogous documents relating to 
each and every one of the institutions listed above have been made 
readiiy available to the Ranking Member of the Committees of 
jurisdiction . 
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AC issue is full disclosure. In this context, the question of 
partisanship deserves review. While I may have differed in 
judgment with given ooservaticna of individual members m various 
investigations, I have supported all Banking Committee oversight 
investigations of the S&L industry and, indeed, suggested a probe 
be initiated against an S&L identified with a Republican Governor, 
Fife Symington. It was accordingly, with dismay, that I read of my 
committee chairman's effort to bolster the Executive's position 
vis-a-vis Congress in his instruction by letter of March 10, 1994, 
to both the RTC and OTS not to produce documents requested by me 
and in his instructions by letter four days later that regulators 
need not answer questions concerning the failure of Madison 
Guaranty at then scheduled RTC oversight hearings. Indeed, among 
the items being withheld --on facially tenuous "personal privacy" 
grounds -- is correspondence between the RTC and Members of 
Congress . 

In our dispute the fundamental proposition that I am advancing is 
simply that in relationship to the oversight role assigned to it 
under the rubric of the Constitution, Congress has authority to 
seek and review documents cf federal government agencies. Under 
precedent and due to decentralized practicalities, Congress has 
devolved this particular authority to Committees which have 
jurisdiction over various federal agencies and federal programs. 

As the ranking Minority Member of the Committee of jurisdiction 
over the agencies responsible for regulation of savings and loan 
associations and disposal of assets of failed institutions, I have 
a particular responsibility to the Congress to oversee related 
Executive Branch policies and actions. 

With the same political party in control of both Houses of Congress 
as well as the Executive Branch, the responsibility of the Ranking 
Member of a committee with oversight responsibilities for an 
Executive agency takes on enhanced dimensions. The Constitution 
did not envisage that a Member would be required to default on his 
or her individual responsibilities simply because a political 
determination may be made by an Executive branch agency to withhold 
documents pertaining to a particularly embarrassing circumstance. 

In the past several decades. Congress has let the public down by 
not vigorously overseeing laws and policies that apply to the SfcL 
industry. The costliness of this failure to perform vigorous 
oversight is evidenced by the quarter trillion dollar bill the 
taxpayer has been forced to honor, a small part of which relates to 
a failed institution in Arkansas, Madison Guaranty. The reason for 
this particular oversight investigation relates to the lessons that 
need to be learned, particularly as they apply to the role of state 
governments in regulating state-chartered, state-regulated 
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institutions in the backdrop of a federalized deposit insurance 
program. 

In this dispute about who is entitled to speak for Congress in the 
context of Congress' right and obligation under Article I of the 
Constitution to conduct oversight of the Executive branch. Chairman 
Gonzalez' letters contained an implicit and unprecedented 
philosophical assertion that not only does a chairman have the 
exclusive right to obtain oversight documents from the Executive 
branch, but the right to deny such documentation to other Members 
and the right even to deny inquiries about issues clearly germane 
to the subject of hearings. 

An RTC oversight hearing was schsduled under requirement of law, 
Section 21A(k)(6) of the Federal Home Loan Bank Act (12 U.S.C. 
§144ia (k) ( 6 ) ) , and there is no provision in that law for exceptions 
to Congressional oversight that relate to a single state and its 
institutions. The U.S. Congress wrote a law applicable to all 50 
states, not 49, and the oversight of our laws applies throughout 
this country. Just as in America no individual is above the law, 
no state is beyond its reach. Just as no individual is entitled to 
violate the law out of ignorance of it, no person, even the 
chairman of a congressional Committee, is entitled after the fact 
to be sole interpreter of a law's meaning or serve as a censor of 
another Member's inquiries. 

The precedent of the Banking Committee is clear with respect to the 
relevance of specific questions on specific institutions. On 
numerous occasions at past RTC oversight hearings, questions 
related to individual institutions have been asked by Committee 
Members, including the Chairman, and answered by witnesses. In 
fact, the Committee's invitation letter of March 3, 1994, to 
Treasury Secretary Bentsen for purposes of the then scheduled RTC 
oversight hearing, sought testimony and documents related to a 
specific institution, Homefed Savings. Of relevance also is the 
following statement of Senator Don Riegle, the Chairman of the 
Senate Banking Committee: 

So we have had now over the years since 198 9, a very long 
Beries of regular oversight hearings where we call in the 
officials responsible for implementing that law to find 
out exactly how it is working and if there is a need to 
change any particular part of it. Is it working the way 
it was designed to work? Have we corrected all the 
abuses? We were so concerned about that issue that, in 
fact, we built into that 1989 law a requirement that 
there has to be a - hearing here in Congress every 6 months 
on how that cleanup effort is doing and how that law is 
being implemented. Within the text cf that part of the 
law we went so far as to say that any institutions that 
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failed in that time period, in the mid- 1980' 3, that if 
any Senator cn the committee wanted to come m and as* 
questions about that particular institution, that they 
had a riant in law to do so. We did not foresee the 
Madison case at that time, but it applies precisely to 
•the Madison case and every other case out cf that time 
period. ( Cone. Rec . S3153, March 17, 1994). 

Proceaurally , it should be noted that the Minority is currently 
engaged in one of the most profound checks and balances 
philosophical engagements with the Executive branch in the modem 
history of the Congress. This engagement carriee far greater 
implications than any judgment relating to a particular 
embarrassment of a particular public official at a particular time 
because at issue is preceaent : whether in future circumstances the 

oversight capacities of Congress can be hamstrung if the Majority 
party of Congress is the same as that in control cf the Executive 
branch and chooseB to refrain from its oversight obligations in 
order not to embarrass its party' 9 cr leader's standings. 

It is precisely because the majority party in Congress has refused 
to uphold the law -- i.e., has yet to hold statutorily required 
oversight hearings; has refused to respect the rules of the House - 
- i.e., the rights of the minority to call witnesses; and has 
refused to uphold its constitutional responsibilities to oversee 
the Executive Branch that the role of the minority is magnified. 
Just as in tolerant societies it is important to bend over 
backwards to protect the rights of minorities, in a legislative 
environment it i9 imperative that majontanan party biases not be 
allowed to run roughshod over minority party rights. 

In this context, your letter neglects to note what Senator Riegle 
stressed in March on the Senate floor: that the RTC is required by 

statute to provide semi-annual reports to the Committee. Indeed, 
within 30 days after submission of each semi-annual report by the 
RTC, the Thrift Depositor Protection Oversight Board must appear 
before the Committee for hearings. You have a statutory obligation 
to cooperate with hearings relating to the November 1, 1993 semi- 
annual report as well as a statutory obligation to appear before 
the Committee within 30 days of the submission on April 29, 1994, 
of your most recent semi-annual report. FIRREA sets forth seven 
categories of information that the Oversight Board must address, 
including "progress ... in selling assets" of resolved 
institutions; "costs incurred by the (RTC) in . . . managing and 
selling assets” acquired by the RTC; estimates of income from 
assets acquired by the RTC; assessment of potential sources of 
additional funds for the RTC; and estimates cf the remaining 
exposure of the United States resulting from thrift institutions. 
Many of the documents being withheld by the RTC -- such as 
investigatory files, banking records, contract information, bidder 
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information, and examination reports -- are directly relevant to 
these statutory areas ci inquiry. It is artificial and inaccurate 
for the RTC to assert that the statutory responsibilities cf the 
Ranking Member of the committee cf jurisdiction are so limited as 
to entitle said Member of Congress nc greater access to information 
than any ocher member cf the public. The whole purpose of 
congressional oversight is for Congress to detect and have access 
to material that allows for detection cf wrongdoing that would 
otherwise escape public attention. 

What makes the RTC issue somewhat unique as far as the oversight 
responsibilities cf Congress is concerned is that semi-annual 
hearings are mandated by statute. Beyond the hearing issue, 
however, it should be stressed that Congressional oversight does 
not relate exclusively to whether a Congressional Committee 
Chairman schedules a particular hearing on a particular matter at 
a particular time, while oversight often culminates in a hearing, 
frequently it does not. 

Congress has responsibility to oversee a myriad of programs for 
which time does not exist for close scrutiny. In addition, for 
reasons of lack of personal interest or lack of personal time or 
concern for political ramifications, a Chairman may not schedule 
hearings on a wide number of subjects. This does net mean that 
other Members of Congress, particularly those on the Committee of 
appropriate jurisdiction, should not reasonably expect cooperation 
from the Executive branch in carrying out their individual 
oversight responsibilities. 

In addition to obligations established under FIRREA and the Federal 
Home Loan Bank Act, the Committee '9 role in oversight cf the RTC 
and CTS is buttressed by the House Rules as modified under the 
Legislative Reorganization Act of 1970. Paragraph 2 cf House Rule 
X providing for the Committee's "General Oversight 
Responsibilities" states: 

"(b)(1) Each standing committee ... shall review and 
study, on a continuing basis, the application, 
administration, execution, and effectiveness of those 
laws, or parts of laws, the subject matter of which 19 
within the jurisdiction of that committee and the 
organization and operation of the Federal agencies and 
entities having responaibilit les in or for the 
Administration and execution thereof, in order to 
determine whether such laws and the programs thereunder 
are being implemented and carried out in accordance with 
the intent of the congress and whether such programs 
should be continued, curtailed, or eliminated." 

Information requests and questions by Committee Members related to 
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RTC and OTS operations are authorized under the Committee's general 
oversight authority. 

The purported confidentiality concerns asserted In your letter are 
contrivances. The RTC has, throughout its history, released this 
same-type of information -- financial records, examination reports, 
board minutes, and so forth -- to Members of Congress and* their 
staffs acting in their official capacities during investigations of 
9uch thrifts as Lincoln, Silverado, Centrusc, and Columbia. 
Madison Guaranty is both defunct and subject to extensive 
publicity; it is hard to imagine how release of the documents could 
damage it competitively or harm the reputation of any law-abiding 
officers or directors. Apart from the involvement with Madison 
Guaranty of certain present and former high-ranking members of this 
Administration, there would appear to be no justification for 
treating Madison Guaranty documents any differently from those of 
other failed thrifts. 

The purpose of oversight is to expose information, even if it may 
prove embarrassing to government policy or government officials. 
To preclude disclosure is to employ closed society techniques and 
undercut fundamental tenets of American democracy. There are few 
more effective antidotes to impropriety and abuse of power in a 
democracy than sunshine. 

In this context, the RTC's determination to thwart legitimate 
congressional oversight is at odds with historical practice, the 
statutory mandate of FIRREA, relevant case law, and -- last but not 
least -- common sense prerequisites of open government in an open 
society. The sun must be allowed to shine in. Otherwise, abusive 
actions that cannot be reviewed will invite repetition. Shielding 
information to protect public officials from public accountability 
is not the American way. 
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2. He shall allow no person to enter 
the room over the Hall of the House 
luring its sittings; and fifteen minutes 
>efore the hour of the meeting of the 
House each day he shall see that the 
floor is cleared of all persons except 
those privileged to remain, and kept so 
until ten minutes after adjournment. 
Rule VI 

ADMINISTRATIVE OFFICIALS 
Director of Non-legislative and Financial 
Services 

1. (a) The Director of Non-legislative 
and Financial Services shall be ap- 
pointed for a Congress by the Speaker, 
the majority leader, and the minority 
leader, acting jointly. The Director 
may be removed by the House or by 
the Speaker. The Director shall be 
paid at the same rate of basic pay as 
the elected officers of the House. 

(b) The Director of Non-legislative 
and Financial Services shall have ex- 
tensive managerial and financial expe- 
rience. 

(c) Subject to the policy direction 
and oversight of the Committee on 
House Administration, the Director 
shall have operational and financial 
responsibility for functions assigned 
by resolution of the House. 

(d) Subject to the policy direction 
and oversight of the Committee on 
House Administration, the Director 
shall develop employment standards 

hat provide that all employment deci- 
iions for functions under the Direc- 
tor's supervision be made in accord- 
ance with the non-discrimination pro- 
visions of clause 9 of rule XLIII and of 
rule LI. without regard to political af- 
filiation, and solely on the basis of fit- 
ness to perform the duties involved. 
No adverse personnel action may be 
taken by the Director without cause. 

<e) All positions under the Director 
shall be subject to the provisions of 
the House Employees Position Classi- 
fication Act. 

Office of Inspector General 

2. (a) There is established an Office 
of Inspector General. 

(b) The Inspector General shall be 
appointed for a Congress by the 
Speaker, the majority leader, and the 
minority leader, acting jointly. 

(c) Subject to the policy direction 
and oversight of the Committee on 
House Administration, the Inspector 
General shall be responsible only for— 

(1) conducting periodic audits of 
the financial functions under the Di- 
rector of Non-legislative and Finan- 
cial Services. Clerk. Sergeant-at- 
Arms, and Doorkeeper: 

(2) informing the Director or other 
officer who is the subject of an audit 
of the results of that audit and sug- 
gesting appropriate curative actions; 

(3) notifying the Speaker, the ma- 
jority leader, the minority leader, 
and the chairman and ranking mi- 
nority party member of the Commit- 
tee on House Administration in the 
case of any financial irregularity dis- 


covered in the course of carrying out 
responsibilities under this rule: and 
<4) submitting to the Speaker, the 
majority leader, the minority leader, 
and the chairman and ranking mi- 
nority party member of the Commit- 
tee on House Administration and to 
the Subcommittee on Administrative 
Oversight of the Committee on 
House Administration a report of 
each audit conducted under this 
rule. 

(d) The position of Inspector Gener- 
al. and all positions under the Inspec- 
tor General, shall be subject to the 
provisions of the House Employees Po- 
sition Classification Act. 

Rule VII 

DUTIES OF THE CHAPLAIN 

The Chaplain shall attend at the 
commencement of each day’s sitting of 
the House and open the same with 
prayer. 

Rule VIII 

DUTIES OF THE MEMBERS 

1. Every Member shall be present 
within the Hall of the House during 
its sittings, unless excused or necessar- 
ily prevented; and shall vote on each 
question put. unless he has a direct 
personal or pecuniary interest in the 
event of such question. 

2. Pairs shall be announced by the 
Clerk immediately before th? an- 
nouncement by the Chair of the result 
of the vote, by the House or Commit- 
tee of the Whole from a written list 
furnished him, and signed by the 
Member making the statement to the 
Clerk, which list shall be published in 
the Record as a part of the proceed- 
ings. immediately following the names 
of those not voting. However, pairs 
shall be announced but once during 
the same legislative day. 

3. (a) A Member may not authorize 
any other individual to cast his vote or 
record his presence in the House or 
Committee of the Whole. 

<b) No individual other than a 
Member may cast a vote or record a 
Member’s presence in the House or 
Committee of the Whole. 

(c) A Member may not cast a vote 
for any other Member or record an- 
other Member's presence in the House 
or Committee of the Whole. 

Rule IX 

QUESTIONS OF PRIVILEGE 

1. Questions of privilege shall be. 
first, those affecting the rights of the 
House collectively, its safety, dignity, 
and the integrity of its proceedings; 
and second, those affecting the rights, 
reputation, and conduct of Members, 
individually, in their representative ca- 
pacity only. 

2. (aKl) A resolution reported as a 
question of the privileges of the 
House, or offered from the floor by 
the majority leader or the minority 
leader as a question of the privileges 
of the House, or offered as privileged 
under clause 1. section 7. article I of 


3 

the Constitution, shall have prece 
dence of all other questions except 
motions to adjourn. A resolution of- 
fered from the floor by a Member 
other than the majority leader or the 
minority leader as a question of the 
privileges of the House shall have 
precedence of all other questions 
except motions to adjcurn only at a 
time or place, designated by the 
Speaker, in the legislative schedule 
within two legislative days after the 
day on which the proponent an- 
nounces to the House his intention to 
offer the resolution and the form of 
the resolution. 

(2) The time allotted for debate on a 
resolution offered from the floor as a 
question of the privileges of the House 
shall be equally divided between (A) 
the proponent of the resolution, and 
(B) the majority leader or the 
minority leader or a designee, as deter- 
mined by the Speaker. 

(b) A question of personal privilege 
shall have precedence of all other 
questions except motions to adjourn. 

Rule X 

ESTABLISHMENT AND JURISDICTION OF 
STANDING COMMITTEES 

The Committees and Their Jurisdiction 

1. There shall be in the House the 
following standing committees, each 
of which shall have the jurisdiction 
and related functions assigned to it by 
this clause and clauses 2, 3. and 4; and 
all bills, resolutions, and other matters 
relating to subjects within the juris- 
diction of any standing committee as 
listed in this clause shall (In accord- 
ance with and subject to clause 5) be 
referred to such committees, as fol- 
lows: 

(а) Com mil tec on Agriculture. 

(1) Adulteration of seeds, insect 
pests, and protection of birds and ani- 
mals in forest reserves. 

(2) Agriculture generally. 

(3) Agricultural and industrial chem- 
istry. 

(4) Agricultural colleges and experi- 
ment stations. 

(5) Agricultural economics and re- 
search. 

(б) Agricultural education extension 
services. 

(7) Agricultural production and mar- 
keting and stabilization of prices of ag- 
ricultural products, and commodities 
(not including distribution outside of 
the United States). 

(8) Animal industry and diseases of 
animals. 

(9) Crop insurance and soil conserva- 
tion. 

(10) Dairy industry. 

(11) Entomology and plant quaran- 
tine. 

(12) Extension of farm credit and 
farm security. 

(13) Forestry in general, and forest 
reserves other than those created 
from the public domain. 
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(14) Human nutrition and home eco- 

r 'CS. 

Inspection of livestock and meat 

iCtS. 

viti) Plant industry, soils, and agri- 
cultural engineering. 

(17) Rural electrification. 

( 18) Commodities exchanges. 

(19) Rural development. 

lb) Committee on Appropriations. 

(1) Appropriation of the revenue for 
the support of the Government. 

(2) Rescissions of appropriations 
contained in appropriation Acts. 

(3) Transfers of unexpended bal- 
ances. 

(4) The amount of new spending au- 
thority (as described in the Congres- 
sional Budget Act of 1974) which is to 
be effective for a fiscal year, including 
bills and resolutions (reported by 
other committees) which provide new 
spending authority and are referred to 
the committee under clause 4(a). 

The committee shall include separate 
headings for "Rescissions” and 
"Transfers of Unexpended Balances" 
in any bill or resolution as reported 
from the committee under its jurisdic- 
tion specified in subparagraph (2) or 

(3). with all proposed rescissions and 
proposed transfers listed therein; and 
shall include a separate section with 
respect to such rescissions or transfers 
the accompanying committee 
rt. In addition to its jurisdiction 
r the preceding provisions of this 
....agraph. the committee shall have 
the fiscal oversight function provided 
for in clause 2(b)(3) and the budget 
hearing function provided for in 
clause 4(a). 

(c) Committee on Armed Services. 

( 1 ) Common defense generally. 

(2) The Department of Defense gen- 
erally. including the Departments of 
the Army, Navy, and Air Force gener- 
ally. 

(3) Ammunition depots; forts; arse- 
nals; Army. Navy, and Air Force reser- 
vations and establishments. 

(4) Conservation, development, and 
use of naval petroleum and oil shale 
reserves. 

(5) Pay. promotion, retirement, and 
other benefits and privileges of mem- 
bers of the armed forces. 

(6) Scientific research and develop- 
ment in support of the armed services. 

(7) Selective service. 

(8) Size and composition of the 
Army. Navy, and Air Force. 

(9) Soldiers' and sailors' homes. 

(10) Strategic and critical materials 
necessary for the common defense. 

(11) Military applications of nuclear 
energy. 

In addition to its legislative jurisdic- 
; on under the preceding provisions of 

s paragraph (and its general over- 

,ht function under clause 2(b)(1)). 
tne committee shall have the special 
oversight function provided for in 
clause 3(a> with respect to internation- 
al arms control and disarmament, and 
military dependents education 
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<d) Committee on Banking, Finance and 
Urban Affairs. 

( 1 ) Banks and banking, including de- 
posit insurance and Federal monetary 
policy. 

(2) Money and credit, including cur- 
rency and the issuance of notes and 
redemption thereof; gold and silver, 
including the coinage thereof; valu- 
ation and revaluation of the dollar. 

(3) Urban development. 

(4) Public and private housing. 

(5) Economic stabilization, defense 
production, renegotiation, and control 
of the price of commodities, rents, and 
services. 

(6) International finance. 

(7) Financial aid to commerce and 
industry (other than transportation). 

(8) International Financial and Mon- 
etary organizations. 

(eHl) Committee on the Budget, consist- 
ing of the following Members; 

(A) Members who are members of 
other standing committees, including 
five Members who are members of the 
Committee on Appropriations, and 
five Members who are members of the 
Committee on Ways and Means; 

(B) one Member from the leadership 
of the majority party; and 

(C) one Member from the leadership 
of the minority party. 

No Member other than the represent- 
ative from the leadership of the ma- 
jority party and the representative 
from the leadership of the minority 
party, shall serve as a member of the 
Committee on the Budget during more 
than three Congresses in any period of 
five successive Congresses (disregard- 
ing for this purpose any service per- 
formed as a member of such commit- 
tee for less than a full session in any 
Congress), except that an incumbent 
chairman having served on the com- 
mittee for three Congresses and 
having served as chairman of the com- 
mittee for not more than one Congress 
shall be eligible for reelection to the 
committee as chairman for one addi- 
tional Congress. A minority Member 
having served on the committee for 
three Congresses and having served as 
the ranking minority member in the 
last such Congress shall be eligible for 
reelection to the committee as ranking 
minority Member for one additional 
Congress. All selections of Members to 
serve on the committee shall be made 
without regard to seniority. 

(2) All concurrent resolutions on the 
budget (as defined in section 3 of the 
Congressional Budget Act of 1974) and 
other matters required to be referred 
to the committee under titles III and 
IV of that Act. 

(3) The committee shall have the 
duty— 

(A) to report the matters required 
to be reported by it under titles III 
and IV of the Congressional Budget 
Act of 1974; 

(B) to make continuing studies of 
the effect on budget outlays of rele- 
vant existing and proposed legisla- 


tion and to report the results of such 
studies to the House on a recurring 
basis; 

(C) to request and evaluate con- 
tinuing studies of tax expenditures, 
to devise methods of coordinating 
tax expenditures, policies, and pro- 
grams with direct budget outlays, 
and to report the results of such 
studies to the House on a recurring 
basis; and 

(D) to review, on a continuing 
basis, the conduct by the Congres- 
sional Budget Office of its functions 
and duties. 

<f) Committee on the District of Colum- 
bia 

(1) All measures relating to the mu- 
nicipal affairs of the District of Co- 
lumbia in general, other than appro- 
priations therefor, including— 

(2) Adulteration of foods and drugs. 

(3) Incorporation and organization 
of societies. 

(4) Insurance, executors, administra- 
tors. wills, and divorce. 

(5) Municipal code and amendments 
to the criminal and corporation laws. 

(6) Municipal and juvenile courts. 

(7) Public health and safety, sanita- 
tion. and quarantine regulations. 

(8) Regulation of sale of intoxicating 
liquors. 

(9) Taxes and tax sales. 

(10) St. Elizabeths hospital. 

(g ) Committee on Education and Labor. 

( 1 ) Measures relating to education or 
labor generally. 

(2) Child labor. 

(3) Columbia Institution for the 
Deaf. Dumb, and Blind; Howard Uni- 
versity; Freedmen's Hospital. 

(4) Convict labor and the entry of 
goods made by convicts into interstate 
commerce. 

(5) Labor standards. 

(6) Labor statistics. 

(7) Mediation and arbitration of 
labor disputes. 

(8) Regulation or prevention of im- 
portation of foreign laborers under 
contract. 

(9) Food programs for children in 
schools. 

(10) United States Employees’ Com- 
pensation Commission. 

(11) Vocational rehabilitation. 

(12) Wages and hours of labor. 

(13) Welfare of miners. 

(14) Work incentive programs. 

In addition to its legislative jurisdic- 
tion under the preceding provisions of 
this paragraph (and its general over- 
sight function under clause 2(b)(1)). 
the committee shall have the special 
oversight function provided for in 
clause 3(c) with respect to domestic 
educational programs and institutions, 
and programs of student assistance, 
which are within the jurisdiction of 
other committees. 

(h) Committee on Energy and Commerce. 
(1) Interstate and foreign commerce 

generally. 
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<2) National energy policy generally. 

(3) Measures relating to the explora- 
}n. production, storage, supply, mar- 
iting. pricing, and regulation of 

energy resources, including all fossil 
fuels, solar energy, and other uncon- 
ventional or renewable energy re- 
sources. 

(4) Measures relating to the conser- 
vation of energy resources. 

(5) Measures relating to the commer- 
cial application of energy technology. 

(6) Measures relating to energy in- 
formation generally. 

(7) Measures relating to (A) the gen- 
eration and marketing of power 
(except by federally chartered or Fed- 
eral regional power marketing authori- 
ties). (B) the reliability and interstate 
transmission of. and ratemaking for. 
all power, and (C) the siting of genera- 
tion facilities; except the installation 
of interconnections between Govern- 
ment waterpower projects. 

(8) Interstate energy compacts. 

(9) Measures relating to general 
management of the Department of 
Energy, and the management and all 
functions of the Federal Energy Regu- 
latory Commission. 

(10) Inland waterways. 

(11) Railroads, including railroad 
labor, railroad retirement and unem- 
ployment. except revenue measures re- 
lated thereto. 

(12) Regulation of interstate and 
treign communications. 

(13) Securities and exchanges. 

(14) Consumer affairs and consumer 
protection. 

(15) Travel and tourism. 

(16) Public health and quarantine. 

(17) Health and health facilities, 
except health care supported by pay- 
roll deductions. 

1 18) Biomedical research and devel- 
opment. 

Such committee shall have the same 
jurisdiction with respect to regulation 
of nuclear facilities and of use of nu- 
clear energy as it has with respect to 
regulation of nonnuclear facilities and 
of use of nonnuclear energy. In addi- 
tion to its legislative jurisdiction under 
the preceding provisions of this para- 
graph (and its general oversight func- 
tions under clause 2(b)(1)). such com- 
mittee shall have the special oversight 
functions provided for in clause (3)(h) 
with respect to all laws, programs, and 
Government activities affecting nucle- 
ar and other energy. 

«i) Committee on Foreign Affairs. 

(1) Relations of the United States 
with foreign nations generally. 

(2) Acquisition of land and buildings 
for embassies and legations in foreign 
countries. 

(3) Establishment of boundary lines 
)etween the United States and foreign 
nations. 

(4) Foreign loans. 

(5) International conferences and 
congresses. 

(6) Intervention abroad and declara- 
tions of war. 


(7) Measures relating to the diplo- 
matic service. 

(8) Measures to foster commercial 
intercourse with foreign nations and 
to safeguard American business inter- 
ests abroad. 

(9) Neutrality. 

(10) Protection of American citizens 
abroad and expatriation. 

(11) The American National Red 
Cross. 

(12) United Nations Organizations. 

(13) Measures relating to interna- 
tional economic policy. 

(14) Export controls, including non- 
proliferation of nuclear technology 
and nuclear hardware. 

(15) International commodity agree- 
ments (other than those involving 
sugar), including all agreements for 
cooperation in the export of nuclear 
technology and nuclear hardware. 

(16) Trading with the enemy. 

(17) International education. 

In addition to its legislative jurisdic- 
tion under the preceding provisions of 
this paragraph (and its general over- 
sight function under clause 2(b)(1)). 
the committee shall have the special 
oversight functions provided for in 
clause 3(d) with respect to customs ad- 
ministration. intelligence activities re- 
lating to foreign policy, international 
financial and monetary organizations, 
and international fishing agreements. 

(j) Committee on Government Oper- 
ations. 

(1) Budget and accounting measures, 
other than appropriations. 

(2) The overall economy and effi- 
ciency of Government operations and 
activities, including Federal procure- 
ment. 

(3) Reorganizations in the executive 
branch of the Government. 

( 4 ) Intergovernmental relationships 
between the United States and the 
States and municipalities, and general 
revenue sharing. 

(5) National archives. 

(6) Measures providing for off- 
budget treatment of Federal agencies 
or programs. 

(7) Measures providing exemption 
from reduction under any order issued 
under part C of the Balanced Budget 
and Emergency Deficit Control Act of 
1985. 

In addition to its legislative jurisdic- 
tion under the preceding provisions of 
this paragraph (and its oversight func- 
tions under clause 2(b) (1) and (2)). 
the committee shall have the function 
of performing the activities and con- 
ducting the studies which are provided 
for in clause 4(c). 

(k) Committee on House Administration. 

(l) Appropriations from the contin- 
gent fund. 

(2) Auditing and settling of all ac- 
counts which may be charged to the 
contingent fund. 

(3) Employment of persons by the 
House, including clerks for Members 
and committees, and reporters of de- 
bates. 


(4) Except as provided in clause 
1( p)(4 ), matters relating to the Library 
of Congress and the House Library, 
statuary and pictures: acceptance or 
purchase of works of art for the Cap- 
itol: the Botanic Gardens: manage- 
ment of the Library of Congress, pur- 
chase of books and manuscripts; erec- 
tion of monuments to the memory of 
individuals. 

(5) Except as provided in clause 
l(p)(4), matters relating to the Smith- 
sonian Institution and the incorpora- 
tion of similar institutions. 

(6) Expenditure of contingent fund 
of the House. 

(7) Matters relating to printing and 
correction of the Congressional 
Record. 

(8) Measures relating to accounts of 
the House generally. 

(9) Measures relating to assignment 
of office space for Members and com- 
mittees. 

(10) Measures relating to the disposi- 
tion of useless executive papers. 

(11) Measures relating to the elec- 
tion of the President. Vice President, 
or Members of Congress: corrupt prac- 
tices: contested elections: credentials 
and qualifications: and Federal elec- 
tions generally. 

(12) Measures relating to services to 
the House, including the House Res- 
taurant. parking facilities and admin- 
istration of the House Office Buildings 
and of the House wing of the Capitol. 

(13) Measures relating to the travel 
of Members of the House. 

(14) Measures relating to the raising, 
reporting and use of campaign contri- 
butions for candidates for office of 
Representative in the House of Repre- 
sentatives and of Resident Commis- 
sioner to the United States from 
Puerto Rico. 

(15) Measures relating to the com- 
pensation. retirement and other bene- 
fits of the Members, officers, and em- 
ployees of the Congress. 

In addition to its legislative jurisdic- 
tion under the preceding provisions of 
this paragraph (and its general over- 
sight function under clause 2(b)(in, 
the committee shall have the function 
of performing the duties which are 
provided for in clause 4(d). 

(I) Committee on the Judiciary. 

(1) Judicial proceedings, civil and 
criminal generally. 

(2) Apportionment of Representa- 
tives. 

(3) Bankruptcy, mutiny, espionage, 
and counterfeiting. 

(4) Civil liberties. 

(5) Constitutional amendments. 

(6) Federal courts and judges. 

(7) Immigration and naturalization. 

(8) Interstate compacts generally. 

(9) Local courts in the Territories 
and possessions. 

(10) Measures relating to claims 
against the United States. 


2367 


9195 


6 

(11) Meetings of Congress, attend- 
ee of Members and their acceptance 
ncompatible offices. 

< 12) National penitentiaries. 

( 13) Patent Office. 

(14) Patents, copyrights, and trade- 
marks. 

(15) Presidential succession. 

(16) Protection of trade and com- 
merce against unlawful restraints and 
monopolies. 

(17) Revision and codification of the 
Statutes of the United States. 

(18) State and territorial boundary 
lines. 

(19) Communist and other subver- 
sive activities affecting the internal se- 
curity of the United States. 

(ml Committee on Merchant Marine and 
Fisheries. 

(1) Merchant marine generally. 

(2) Oceanography and Marine Af- 
fairs. including coastal zone manage- 
ment. 

(3) Coast Guard, including lifesaving 
service, lighthouses, lightships, and 
ocean derelicts. 

(4) Fisheries and wildlife, including 
research, restoration, refuges, and con- 
servation. 

(5) Measures relating to the regula- 
tion of common carriers by water 
(except matters subject to the jurisdic- 
tion of the Interstate Commerce Com- 

nission) and to the inspection of mer- 

lant marine vessels, lights and sig- 
•als. lifesaving equipment, and fire 
protection on such vessels. 

(6) Merchant marine officers and 
seamen. 

(7) Navigation and the laws relating 
thereto, including pilotage. 

(8) Panama Canal and the mainte- 
nance and operation of the Panama 
Canal, including the administration, 
sanitation, and government of the 
Canal Zone; and interoceanic canals 
generally. 

(9) Registering and licensing of ves- 
sels and small boats. 

(10) Rules and international ar- 
rangements to prevent collisions at 
sea. 

(11) United States Coast Guard and 
Merchant Marine Academies, and 
State Maritime Academies. 

(12) International fishing agree- 
ments. 

in) Committee on Natural Resources. 

(1) Forest reserves and national 
parks created from the public domain. 

(2) Forfeiture of land grants and 
alien ownership, including alien own- 
ership of mineral lands. 

(3) Geological Survey. 

(4) Interstate compacts relating to 
apportionment of waters for irrigation 
purposes. 

(5) Irrigation and reclamation, in- 
cluding water supply for reclamation 
projects, and easements of public 
lands for irrigation projects, and ac- 
quisition of private lands when neces- 
sary to complete irrigation projects. 

(6) Measures relating to the care and 
management of Indians, including the 
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care and allotment of Indian lands and 
general and special measures relating 
to claims which are paid out of Indian 
funds. 

(7) Measures relating generally to 
the insular possessions of the United 
States, except those affecting the rev- 
enue and appropriations. 

(8) Military parks and battlefields; 
national cemeteries administered by 
the Secretary of the Interior, and 
parks within the District of Columbia. 

(9) Mineral land laws and claims and 
entries thereunder. 

(10) Mineral resources of the public 
lands. 

(11) Mining interests generally. 

(12) Mining schools and experimen- 
tal stations. 

(13) Petroleum conservation on the 
public lands and conservation of the 
radium supply in the United States. 

(14) Preservation of prehistoric ruins 
and objects of interest on the public 
domain. 

(15) Public lands generally, including 
entry, easements, and grazing thereon. 

(16) Relations of the United States 
with the Indians and the Indian tribes. 

(17) Regulation of the domestic nu- 
clear energy industry, including regu- 
lation of research and development re- 
actors and nuclear regulatory re- 
search. 

In addition to its legislative jurisdic- 
tion under the preceding provisions of 
this paragraph (and its general over- 
sight function under clause 2(b)(1)). 
the committee shall have the special 
oversight functions provided for in 
clause 3(e) with respect to all pro- 
grams affecting Indians and nonmili- 
tary nuclear energy and research and 
development including the disposal of 
nuclear waste. 

<o) Committee on Po«t Office and Civil 
Service. 

(1) Census and the collection of sta- 
tistics generally. 

(2) All Federal Civil Service, includ- 
ing intergovernmental personnel. 

(3) Postal -savings banks. 

(4) Postal service generally, includ- 
ing the railway mail service, and meas- 
ures relating to ocean mail and pneu- 
matic-tube service; but excluding post 
roads. 

(5) Status of officers and employees 
of the United States, including their 
compensation, classification, and re- 
tirement. 

(6) Hatch Act. 

(7) Holidays and celebrations. 

(8) Population and demography. 

(p) Committee on Public Work* and 
Transportation. 

(1) Flood control and improvement 
of rivers and harbors. 

(2) Measures relating to the Capitol 
Building and the Senate and House 
Office Buildings. 

(3) Measures relating to the con- 
struction or maintenance of roads and 
post roads, other than appropriations 
therefor, but it shall not be in order 
for any bill providing general legisla- 


tion in relation to roads to contain any 
provision for any specific road, nor for 
any bill in relation to a specific road to 
embrace a provision in relation to any 
other specific road. 

(4) Measures relating to the con- 
struction or reconstruction, mainte- 
nance. and care of the buildings and 
grounds of the Botanic Gardens, the 
Library of Congress, and the Smithso- 
nian Institution. 

(5) Measures relating to the pur- 
chase of sites and construction of post 
offices, customhouses. Federal court- 
houses. and Government buildings 
within the District of Columbia. 

(6) Oil and other pollution of navi- 
gable waters. 

(7) Public buildings and occupied or 
improved grounds of the United States 
generally. 

(8) Public works for the benefit of 
navigation, including bridges and dams 
(other than international bridges and 
dams). 

(9) Water power. 

(10) Transportation, including civil 
aviation except railroads, railroad 
labor and pensions. 

(11) Roads and the safety thereof. 

(12) Water transportation subject to 
the jurisdiction of the Interstate Com- 
merce Commission. 

(13) Related transportation regula- 
tory agencies, except (A) the Inter 
state Commerce Commission as it re- 
lates to railroads; (B> Federal Railroad 
Administration; and (C) Amtrak. 

(q) Committee on Rules. 

(1) The rules and joint rules (other 
than rules or joint rules relating to 
the Code of Official Conduct), and 
order of business of the House. 

(2) Recesses and final adjournments 
of Congress. 

The Committee on Rules is author- 
ized to sit and act whether or not the 
House is in session. 

<r) Committee on Science. Space, and 
Technology. 

(1) Astronautical research and devel- 
opment. including resources, person- 
nel. equipment, and facilities. 

(2) National Institute of Standards 
and Technology, standardization of 
weights and measures and the metric 
system. 

(3) National Aeronautics and Space 
Administration. 

(4) National Space Council. 

(5) National Science Foundation. 

(6) Outer space, including explora- 
tion and control thereof. 

(7) Science Scholarships. 

(8) Scientific research, development, 
and demonstration, and projects 
therefor, and all federally owned or 
operated nonmilitary energy labora- 
tories. 

(9) Civil aviation research and devel- 
opment. 

(10) Environmental research and de- 
velopment. 

(11) All energy research, develop- 
ment. and demonstration, and projects 
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therefor, and all federally owned or 
operated nonmilitary energy laborato- 
-ies. 

( 12) National Weather Service. 

In addition to its legislative jurisdic- 
tion under the preceding provisions of 
this paragraph (and its general over- 
sight function under clause 2<bKl>). 
the committee shall have the special 
oversight function provided for in 
clause 3(f) with respect to all nonmili- 
tary research and development. 

<si Committee on Small Business. 

( 1 ) Assistance to and protection of 
small business, including financial aid. 

(2) Participation of small-business 
enterprises in Federal procurement 
and Government contracts. 

In addition to its legislative jurisdic- 
tion under the preceding provisions of 
this paragraph and (its general over- 
sight function under clause 2(b)(1)). 
the committee shall have the special 
oversight function provided for in 
clause 3(g) with respect to the prob- 
lems of small business. 

<t> Committee on Standards of Official 
Conduct. 

(1) Measures relating to the Code of 
Official Conduct. 

In addition to its legislative jurisdic- 
tion under the preceding provision of 
this paragraph (and its general over- 
sight function under clause 2(b)(1)). 
the committee shall have the func- 
tions with respect to recommenda- 
tions. studies, investigations, and re- 
ports which are provided for in clause 
4(e). and the functions designated in 
titles I and V of the Ethics in Govern- 
ment Act of 1978 and sections 7342. 
7351. and 7353 of title 5. United States 
Code. 

lui Committee on Veterans' Affairs. 

( 1 ) Veterans measures generally. 

(2) Cemeteries of the United States 
in which veterans of any war or con- 
flict are or may be buried, whether in 
the United States or abroad, except 
cemeteries administered by the Secre- 
tary of the Interior. 

(3) Compensation, vocational reha- 
bilitation. and education of veterans. 

(4) Life insurance issued by the Gov- 
ernment on account of service in the 
Armed Forces. 

(5) Pensions of all the wars of the 
United States, general and special. 

(6) Readjustment of servicemen to 
civil life. 

(7) Soldiers' and sailors' civil relief. 

(8) Veterans hospitals, medical care, 
and treatment of veterans. 

(vi Committee on Ways and Weans. 

(1) Customs, collection districts, and 
ports of entry and delivery. 

(2) Reciprocal trade agreements. 

(3) Revenue measures generally. 

(4) Revenue measures relating to the 
insular possessions. 

(5) The bonded debt of the United 
States (subject to the last sentence of 
clause 4(g) of this rule). 

(6) The deposit of public moneys. 

(7) Transportation of dutiable goods. 


(8) Tax exempt foundations and 
charitable trusts. 

(9) National social security, except 
(A) health care and facilities programs 
that are supported from general reve- 
nues as opposed to payroll deductions 
and (B) work incentive programs. 

General Oversight Responsibilties 
2. (a) In order to assist the House 
in— 

(1) its analysis, appraisal, and eval- 
uation of (A) the application, admin- 
istration. execution, and effective- 
ness of the laws enacted bv the Con- 
gress. or (B) conditions and circum- 
stances which may indicate the ne- 
cessity or desirability of enacting 
new or additional legislation, and 

(2) its formulation, consideration, 
and enactment of such modifications 
of or changes in those laws, and of 
such additional legislation, as may 
be necessary or appropriate. 

the various standing committees shall d Government buildings 
within the District of Columbia. 

(6) Oil and other pollution of navi- 
gable waters. 

(7) Public buildings and occupied or 
improved grounds of the United States 
generally. 

(8) Public works for the benefit of 
navigation, including bridges and dams 
(other than international bridges and 
dams). 

(9) Water power. 

(10) Transportation, including civil 
aviation except railroads, railroad 
labor and pensions. 

(11) Roads and the safety thereof. 

(12) Water transportation subject to 
the jurisdiction of the Interstate Com- 
merce Commission. 

(13) Related transportation regula- 
tory agencies, except (A) the Inter- 
state Commerce Commission as it re- 
lates to railroads; (B> Federal Railroad 
Administration; and (C) Amtrak. 

(q) Committee on Rules. 

(1) The rules and joint rules (other 
than rules or joint rules relating to 
the Code of Official Conduct), and 
order of business of the House. 

(2) Recesses and final adjournments 
of Congress. 

The Committee on Rules is author- 
ized to sit and act whether or not the 
House is in session. 

(r) Committee on Science. Space, and 
Technology. 

(1) Astronautical research and devel- 
opment. including resources, person- 
nel. equipment, and facilities. 

(2) National Institute of Standards 
and Technology, standardization of 
weights and measures and the metric 
system. 

(3) National Aeronautics and Space 
Administration. 

(4) National Space Council. 

(5) National Science Foundation. 

(6) Outer space, including explora- 
tion and control thereof. 

(7) Science Scholarships. 

(8) Scientific research, development, 
and demonstration, and projects 
therefor, and all federally owned or 
operated nonmilitary energy labora- 
tories. 

(9) Civil aviation research and devel- 
opment. 

(10) Environmental research and de- 
velopment. 

(11) All energy research, develop- 
ment. and demonstration, and projects 
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therefor, and all federally owned or 
operated nonmilitary energy laborato- 
-ies. 

( 12) National Weather Service. 

In addition to its legislative jurisdic- 
tion under the preceding provisions of 
this paragraph (and its general over- 
sight function under clause 2<bKl>). 
the committee shall have the special 
oversight function provided for in 
clause 3(f) with respect to all nonmili- 
tary research and development. 

<s> Committee on Small Business. 

< 1 ) Assistance to and protection of 
small business, including financial aid. 

(2) Participation of small-business 
enterprises in Federal procurement 
and Government contracts. 

In addition to its legislative jurisdic- 
tion under the preceding provisions of 
this paragraph and (its general over- 
sight function under clause 2(b)(1)). 
the committee shall have the special 
oversight function provided for in 
clause 3(g) with respect to the prob- 
lems of small business. 

<t> Committee on Standards of Official 
Conduct. 

(1) Measures relating to the Code of 
Official Conduct. 

In addition to its legislative jurisdic- 
tion under the preceding provision of 
this paragraph (and its general over- 
sight function under clause 2(b)(1)). 
the committee shall have the func- 
tions with respect to recommenda- 
tions. studies, investigations, and re- 
ports which are provided for in clause 
4(e). and the functions designated in 
titles I and V of the Ethics in Govern- 
ment Act of 1978 and sections 7342. 
7351. and 7353 of title 5. United States 
Code. 

lu» Committee on Veterans' Affairs. 

( 1 ) Veterans measures generally. 

(2) Cemeteries of the United States 
in which veterans of any war or con- 
flict are or may be buried, whether in 
the United States or abroad, except 
cemeteries administered by the Secre- 
tary of the Interior. 

(3) Compensation, vocational reha- 
bilitation. and education of veterans. 

(4) Life insurance issued by the Gov- 
ernment on account of service in the 
Armed Forces. 

(5) Pensions of all the wars of the 
United States, general and special. 

(6) Readjustment of servicemen to 
civil life. 

(7) Soldiers' and sailors' civil relief. 

(8) Veterans hospitals, medical care, 
and treatment of veterans. 

(vi Committee on Ways and Weans. 

(1) Customs, collection districts, and 
ports of entry and delivery. 

(2) Reciprocal trade agreements. 

(3) Revenue measures generally. 

(4) Revenue measures relating to the 
insular possessions. 

(5) The bonded debt of the United 
States (subject to the last sentence of 
clause 4(g) of this rule). 

(6) The deposit of public moneys. 

(7) Transportation of dutiable goods. 


(8) Tax exempt foundations and 
charitable trusts. 

(9) National social security, except 
(A) health care and facilities programs 
that are supported from general reve- 
nues as opposed to payroll deductions 
and (B) work incentive programs. 

General Oversight Responsibilties 
2. (a) In order to assist the House 
in- 
ti) its analysis, appraisal, and eval- 
uation of (A) the application, admin- 
istration. execution, and effective- 
ness of the laws enacted bv the Con- 
gress. or (B) conditions and circum- 
stances which may indicate the ne- 
cessity or desirability of enacting 
new or additional legislation, and 
(2) its formulation, consideration, 
and enactment of such modifications 
of or changes in those laws, and of 
such additional legislation, as may 
be necessary or appropriate, 
the various standing committees shall 
have oversight responsibilities as pro- 
vided in paragraph (b). 

(b)(1) Each standing committee 
(other than the Committee on Appro- 
priations and the Committee on the 
Budget) shall review and study, on a 
continuing basis, the application, ad- 
ministration. execution, and effective- 
ness of those laws, or parts of laws, 
the subject matter of which is within 
the jurisdiction of that committee and 
the organization and operation of the 
Federal agencies and entities having 
responsibilities in or for the adminis- 
tration and execution thereof, in order 
to determine whether such laws and 
the programs thereunder are being im- 
plemented and carried out in accord- 
ance with the intent of the Congress 
and whether such programs should be 
continued, curtailed, or eliminated. In 
addition, each such committee shall 
review and study any conditions or cir- 
cumstances which may indicate the 
necessity or desirability of enacting 
new or additional legislation within 
the jurisdiction of that committee 
(whether or not any bill or resolution 
has been introduced with respect 
thereto), and shall on a continuing 
basis undertake future research and 
forecasting on matters within the ju- 
risdiction of that committee. Each 
such committee having more than 
twenty members shall establish an 
oversight subcommittee, or require its 
subcommittees, if any. to conduct 
oversight in the area of their respec- 
tive jurisdiction, to assist in carrying 
out its responsibilities under this sub- 
paragraph. The establishment of over- 
sight subcommittees shall in no way 
limit the responsibility of the subcom- 
mittees with legislative jurisdiction 
from carrying out their oversight re- 
sponsibilities. 

(2) The Committee on Government 
Operations shall review and study, on 
a continuing basis, the operation of 
Government activities at all levels 
with a view to determining their econ- 
omy and efficiency. 


(3) The Committee on Appropria- 
tions shall conduct such studies and 
examinations of the organization and 
operation of executive departments 
and other executive agencies (includ- 
ing any agency the majority of the 
stock of which is owned by the Gov 
ernment of the United States) as it 
may deem necessary to assist it in the 
determination of matters within its 
jurisdiction. 

(c) Each standing committee of the 
House shall have the function of re- 
viewing and studying on a continuing 
basis the impact or probable impact of 
tax policies affecting subjects within 
its jurisdiction as described in clauses 
I and 3. 

Special Oversight Functions 
3. (a) The Committee on Armed 
Services shall have the function of re- 
viewing and studying, on a continuing 
basis, all laws, programs, and Govern- 
ment activities dealing with or involv- 
ing international arms control and dis- 
armament and the education of mili- 
tary dependents in schools. 

(b) The Committee on the Budget 
shall have the function of— 

(1) making continuing studies of 
the effect on budget outlays of rele- 
vant existing and proposed legisla- 
tion. and reporting the results of 
such studies to the House on a recur- 
ring basis: and 

(2) requesting and evaluating con- 
tinuing studies of tax expenditures, 
devising methods of coordinating tax 
expenditures, policies, and programs 
with direct budget outlays, and re- 
porting the results of such studies to 
the House on a recurring basis. 

(c) The Committee on Education 
and Labor shall have the function of 
reviewing, studying, and coordinating, 
on a continuing basis, all laws, pro- 
grams. and Government activities 
dealing with or involving domestic 
educational programs and institutions, 
and programs of student assistance, 
which are within the jurisdiction of 
other committees. 

(d) The Committee on Foreign Af- 
fairs shall have the function of review- 
ing and studying, on a continuing 
basis, all laws, programs, and Govern- 
ment activities dealing with or involv- 
ing customs administration, intelli- 
gence activities relating to foreign 
policy, international financial and 
monetary organizations, and interna- 
tional fishing agreements. 

(e) The Committee on Natural Re- 
sources shall have the function of re- 
viewing and studying, on a continuing 
basis, all laws, programs, and Govern- 
ment activities dealing with Indians 
and nonmilitary nuclear energy and 
research and development including 
the disposal of nuclear waste. 

(f) The Committee on Science. 
Space, and Technology shall have the 
function of reviewing and studying, on 
a continuing basis, all laws, programs, 
and Government activities dealing 
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with or involving nonmilitary research 
and development. 

The Committee on Small Busi- 
?hall have the function of study- 
nd investigating, on a continuing 
u_is. the problems of all types of 
small business. 

< h) The Committee on Energy and 
Commerce shall have the function of 
reviewing and studying on a continu- 
ing basis, all laws, programs and gov- 
ernment activities relating to nuclear 
and other energy. 

(1) The Committee on Rules shall 
have the function of reviewing and 
studying, on a continuing basis, the 
congressional budget process, and the 
committee shall, from time to time, 
report its findings and recommenda- 
tions to the House. 

(j)(l) There is established a biparti- 
san Subcommittee on Administrative 
Oversight of the Committee on House 
Administration, to be chaired by the 
chairman of the Committee on House 
Administration. All of the members of 
the subcommittee shall be members of 
the Committee on House Administra- 
tion. one-half from the majority party 
and one-half from the minority party. 

(2) The subcommittee shall receive 
all audit reports of the Inspector Gen- 
eral and shall be responsible for pro- 
viding oversight of the Clerk. Ser- 
geant-at-Arms. Doorkeeper. Director 
of Non-legislative and Financial Serv- 

and Inspector General. 

The Speaker, the majority 
-•r. the minority leader, and the 
cnairman and ranking minority party 
member of the Committee on House 
Administration shall be informed by 
the chairman of the subcommittee of 
any matter that, by reason of a tie 
vote, cannot be resolved by the sub- 
committee. 

Additional Functions of Committees 
4. (a)(1)(A) The Committee on Ap- 
propriations shall, within thirty days 
after the transmittal of the Budget to 
the Congress each year, hold hearings 
on the Budget as a whole with particu- 
lar reference to— 

(i) the basic recommendations and 
budgetary policies of the President 
in the presentation of the Budget; 
and 

(ii) the fiscal, financial, and eco- 
nomic assumptions used as bases in 
arriving at total estimated expendi- 
tures and receipts. 

(B) In holding hearings pursuant to 
subdivision (A), the committee shall 
receive testimony from the Secretary 
of the Treasury, the Director of the 
Office of Management and Budget, 
the Chairman of the Council of Eco- 
nomic Advisers, and such other per- 
sons as the committee may desire. 

'C) Hearings pursuant to subdivision 
or any part thereof, shall be held 
pen session, except when the com- 
—.ttee. in open session and with a 
quorum present, determines by roll 
call vote that the testimony to be 
taken at that hearing on that day may 
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be related to a matter of national secu- 
rity: Provided . however . That the 

committee may by the same procedure 
close one subsequent day of hearing. A 
transcript of all such hearings shall be 
printed and a copy thereof furnished 
to each Member. Delegate, and the 
Resident Commissioner from Puerto 
Rico. 

(D) Hearings pursuant to subdivision 
(A), or any part thereof, may be held 
before joint meetings of the commit- 
tee and the Committee on Appropria- 
tions of the Senate in accordance with 
such procedures as the two commit- 
tees jointly may determine. 

(2) Whenever any bill or resolution 
which provides new spending author- 
ity described in section 401(c)(2)(C) of 
the Congressional Budget Act of 1974 
is reported by a committee of the 
House and the amount of new budget 
authority which will be required for 
the fiscal year involved if such bill or 
resolution is enacted as so reported ex- 
ceeds the appropriate allocation of 
new budget authority reported as de- 
scribed in clause 4(h) in connection 
with the most recently agreed to con- 
current resolution on the budget for 
such fiscal year, such bill or resolution 
shall then be referred to the Commit- 
tee on Appropriations with instruc- 
tions to report it. with the committee's 
recommendations and (if the commit- 
tee deems it desirable) with an amend- 
ment limiting the total amount of new 
spending authority provided in the bill 
or resolution, within 15 calendar days 
(not counting any day on which the 
House is not in session) beginning with 
the day following the day on which it 
is so referred. If the Committee on Ap- 
propriations fails to report the bill or 
resolution within such 15-day period, 
the committee shall be automatically 
discharged from further consideration 
of the bill or resolution and the bill or 
resolution shall be placed on the ap- 
propriate calendar. 

(3) In addition, the Committee on 
Appropriations shall study on a con- 
tinuing basis those provisions of law 
which (on the first day of the first 
fiscal year for which the congressional 
budget process is effective) provide 
spending authority of permanent 
budget authority, and shall report to 
the House from time to time its recom- 
mendations for terminating or modify- 
ing such provisions. 

(b) The Committee on the Budget 
shall have the duty— 

( 1 ) to review on a continuing basis 
the conduct by the Congressional 
Budget Office of its functions and 
duties; 

(2) to hold hearings, and receive 
testimony from Members of Con- 
gress and such appropriate repre- 
sentatives of Federal departments 
and agencies, the general public, and 
national organizations as it deems 
desirable. in developing the concur- 
rent resolutions on the budget for 
each fiscal year. 


(3) to make all reports required of 
it by the Congressional Budget Act 
of 1974. including the reporting of 
reconciliation bills and resolutions 
when so required; 

(4) to study on a continuing basis 
those provisions of law which 
exempt Federal agencies or any of 
their activities or outlays from inclu- 
sion in the Budget of the United 
States Government, and to report to 
the House from time to time its rec- 
ommendations for terminating or 
modifying such provisions; and 

(5) to study on a continuing basis 
proposals designed to improve and 
facilitate methods of congressional 
budget-making, and to report to the 
House from time to time the results 
of such study together with its re- 
commmendations. 

(c) (1) The Committee on Govern- 
ment Operations shall have the gener- 
al function of— 

(A) receiving and examining re- 
ports of the Comptroller General of 
the United States and of submitting 
such recommendations to the House 
as it deems necessary or desirable in 
connection with the subject matter 
of such reports; 

(B) evaluating the effects of laws 
enacted to reorganize the legislative 
and executive branches of the Gov- 
ernment; and 

(C) studying intergovernmental re- 
lationships between the United 
States and the States and munici- 
palities. and between the United 
States and international organiza- 
tions of which the United States is a 
member. 

(2) In addition to its duties under 
subparagraph (1). the Committee on 
Government Operations may at any 
time conduct investigations of any 
matter without regard to the provi- 
sions of clause 1. 2. or 3 (or this clause) 
conferring jurisdiction over such 
matter upon another standing com- 
mittee. The committee’s findings and 
recommendations in any such investi- 
gation shall be made available to the 
other standing committee or commit- 
tees having jurisdiction over the 
matter involved (and included in the 
report of any such other committee 
when required by clause 2(1)(3) of rule 
XI). 

(d) The Committee on House Admin- 
istration shall have the function of— 

(I) examining all bills, amend- 
ments. and joint resolutions after 
passage by the House and. in coop- 
eration with the Senate, examining 
all bills and joint resolutions which 
shall have passed both Houses to see 
that they are correctly enrolled, 
forthwith presenting those which 
originated in the House to the Presi- 
dent of the United States in person 
after their signature by the Speaker 
of the House and the President of 
the Senate and reporting the fact 
and date of such presentation to the 
House; 
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(2) reporting to the Director of 
Non-legislative and Financial Serv- 
ices of the House concerning the 

ravel of Members of the House: 

(3) providing for transfers of func- 
tions and entities with respect to the 
Clerk. Sergeant-at-Arms. Doorkeep- 
er. and Director of Non-legislative 
and Financial Services as may be 
necessary for the improvement of 
non-legislative and financial services 
in the House; and 

(4) providing policy direction for. 
and oversight of. the Clerk. Ser- 
geant-at-Arms. Doorkeeper. Director 
of Non-legislative and Financial 
Services, and Inspector General. 
(e)(1) The Committee on Standards 

of Official Conduct is authorized: (A) 
to recommend to the House from time 
to time such administrative actions as 
it may deem appropriate to establish 
or enforce standards of official con- 
duct for Members, officers, and em- 
ployees of the House, and any letter of 
reproval or other administrative 
action of the committee pursuant to 
an investigation under subdivision (B) 
shall only be issued or implemented as 
a part of a report required by such 
subdivision; (B) to investigate, subject 
to subparagraph (2) of this paragraph, 
any alleged violation, by a Member, of- 
ficer. or employee of the House, of the 
Code of Official Conduct or of any 
law. rule, regulation, or other standard 
conduct applicable to the conduct 
such Member, officer, or employee 
the performance of his duties or the 
discharge of his responsibilities, and 
after notice and hearing (unless the 
right to a hearing is waived by the 
Member, officer, or employee), shall 
report to the House its findings of fact 
and recommendations, if any. upon 
the final disposition of any such inves- 
tigation. and such action as the com- 
mittee may deem appropriate in the 
circumstances: (C) to report to the ap- 
propriate Federal or State authorities, 
with the approval of the House, any 
substantial evidence of a violation, by 
a Member, officer, or employee of the 
House, of any law applicable to the 
performance of his duties or the dis- 
charge of his responsibilities, which 
may have been disclosed in a commit- 
tee investigation; (D) to give consider- 
ation to the request of any Member, 
officer, or employee of the House for 
an advisory opinion with respect to 
the general propriety of any current 
or proposed conduct of such Member, 
officer, or employee and. with appro- 
priate deletions to assure the privacy 
of the individual concerned, to publish 
such opinion for the guidance of other 
Members, officers, and employees of 
the House, and (E) to give consider- 
ation to the request of any Member. 
f ficer, or employee of the House for a 
Itten waiver in exceptional circum- 
-ances with respect to clause 4 of rule 
XLIII. 

(2 HA) No resolution, report, recom- 
mendation. or advisory opinion relat- 
ing to the official conduct of a 


Member, officer, or employee of the 
House shall be made by the Commit- 
tee on Standards of Official Conduct, 
and no investigation of such conduct 
shall be undertaken by such commit- 
tee. unless approved by the affirma- 
tive vote of a majority of the members 
of the committee. 

(B) Except in the case of an investi- 
gation undertaken by the committee 
on its own initiative, the committee 
may undertake an investigation relat- 
ing to the official conduct of an indi- 
vidual Member, officer, or employee of 
the House of Representatives only— 

(i) upon receipt of a complaint, in 
writing and under oath, made by or 
submitted to a Member of the House 
and transmitted to the committee by 
such Member, or 

(ii) upon receipt of a complaint, in 
writing and under oath, directly 
from an individual not a Member of 
the House if the committee finds 
that such complaint has been sub- 
mitted by such individual to not less 
than three Members of the House 
who have refused, in writing, to 
transmit such complaint to the com- 
mittee. 

(C) No investigation shall be under- 
taken by the committee of any alleged 
violation of a law. rule, regulation, or 
standard of conduct not in effect at 
the time of the alleged violation; nor 
shall any investigation be undertaken 
by the committee of any alleged viola- 
tion which occurred before the third 
previous Congress unless the commit- 
tee determines that the alleged viola- 
tion is directly related to any alleged 
violation which occurred in a more 
recent Congress. 

(D) A member of the committee 
shall be ineligible to participate, as a 
member of the committee, in any com- 
mittee proceeding relating to his or 
her official conduct. In any case in 
which a member of the committee is 
ineligible to act as a member of the 
committee under the preceding sen- 
tence. the Speaker of the House shall 
designate a Member of the House 
from the same political party as the 
ineligible member of the committee to 
act as a member of the committee in 
any committee proceeding relating to 
the official conduct of such ineligible 
member. 

(E) A member of the committee may 
disqualify himself from participating 
in any investigation of the conduct of 
a Member, officer, or employee of the 
House upon the submission in writing 
and under oath of an affidavit of dis- 
qualification stating that he cannot 
render an impartial and unbiased deci- 
sion in the case in which he seeks to 
disqualify himself. If the committee 
approves and accepts such affidavit of 
disqualification, the chairman shall so 
notify the Speaker and request the 
Speaker to designate a Member of the 
House from the same political party as 
the disqualifying member of the com- 
mittee to act as a member of the com- 


mittee in any committee proceeding 
relating to such investigation. 

(F) No information or testimony re- 
ceived. or the contents of a complaint 
or the fact of its filing, shall be public- 
ly disclosed by any committee or staff 
member unless specifically authorized 
in each instance by a vote of the full 
committee. 

(f HI ) Each standing committee of 
the House shall, in its consideration of 
all bills and joint resolutions of a 
public character within its jurisdic- 
tion. insure that appropriations for 
continuing programs and activities of 
the Federal Government and the Dis- 
trict of Columbia government will be 
made annually to the maximum 
extent feasible and consistent with the 
nature, requirements, and objectives 
of the programs and activities in- 
volved. For the purposes of this para- 
graph a Government agency includes 
the organizational units of govern- 
ment listed in clause 7(c) of rule XIII. 

(2) Each standing committee of the 
House shall review from time to time, 
each continuing program within its ju- 
risdiction for which appropriations are 
not made annually in order to ascer- 
tain whether such program could be 
modified so that appropriations there- 
for would be made annually. 

(g) Each standing committee of the 
House shall, on or before February 25 
of each year, submit to the Committee 
on the Budget (1) its views and esti- 
mates with respect to all matters to be 
set forth in the concurrent resolution 
on the budget for the ensuing fiscal 
year which are within its jurisdiction 
or functions, and (2) an estimate of 
the total amounts of new budget au- 
thority. and budget outlays resulting 
therefrom, to be provided or author- 
ized in all bills and resolutions within 
its jurisdiction which it intends to be 
effective during that fiscal year. The 
views and estimates submitted by the 
Committee on Ways and Means under 
the preceding sentence shall include a 
specific recommendation, made after 
holding public hearings, as to the ap- 
propriate level of the public debt 
which should be set forth in the con- 
current resolution on the budget re- 
ferred to in such sentence and serve as 
the basis for an increase or decrease in 
the statutory limit on such debt under 
the procedures provided by rule XLIX. 

(h) As soon as practicable after a 
concurrent resolution on the budget 
for any fiscal year is agreed to. each 
standing committee of the House 
(after consulting with the appropriate 
committee or committees of the 
Senate) shall subdivide any allocations 
made to it in the joint explanatory 
statement accompanying the confer- 
ence report on such resolution, and 
promptly report such subdivisions to 
the House, in the manner provided by 
section 302 or section 602 (in the case 
of fiscal years 1991 through 1995) of 
the Congressional Budget Act of 1974. 
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(i) Each standing committee of the 

T ouse which is directed in a concur- 

.*nt resolution on the budget to deter- 
mine and recommend changes in laws, 
bills, or resolutions under the reconcil- 
iation process shall promptly make 
such determination and recommenda- 
tions. and report a reconciliation bill 
or resolution <or both) to the House or 
submit such recommendations to the 
Committee on the Budget, in accord- 
ance with the Congressional Budget 
Act of 1974. 

Referral of Bills. Resolutions, and Other 
Matters to Committees 

5. (a) Each bill, resolution, or other 
matter which relates to a subject 
listed under any standing committee 
named in clause 1 shall be referred by 
the Speaker in accordance with the 
provisions of this clause. 

(b) Every referral of any matter 
under paragraph (a) shall be made in 
such manner as to assure to the maxi- 
mum extent feasible that each com- 
mittee which has jurisdiction under 
clause 1 over the subject matter of any 
provision thereof will have responsibil- 
ity for considering such provision and 
reporting to the House with respect 
thereto. Any precedents, rulings, and 
procedures in effect prior to the 
Ninety-Fourth Congress shall be ap- 
plied with respect to referrals undei 
this clause only to the extent that 
they will contribute to the achieve- 
ment of the objectives of this clause. 

(c) In carrying out paragraphs (a) 
and (b) with respect to any matter, the 
Speaker may refer the matter simulta- 
neously to two or more committees for 
concurrent consideration or for consid- 
eration in sequence (subject to appro- 
priate time limitations in the case of 
any committee), or divide the matter 
into two or more parts (reflecting dif- 
ferent subjects and jurisdictions) and 
refer each such part to a different 
committee, or refer the matter to a 
special ad hoc committee appointed by 
the Speaker with the approval of the 
House (from the members of the com- 
mittees having legislative jurisdiction) 
for the specific purpose of considering 
that matter and reporting to the 
House thereon, or make such other 
provision as may be considered appro- 
priate. 

Election and Membership of Committees; 

Chairman: Vacancies: Select and Confer- 
ence Committees 

6. (a)(1) The standing committees 
specified in clause 1 shall be elected by 
the House within the seventh calendar 
day beginning after the commence- 
ment of each Congress, from nomina- 
tions submitted by the respective 
party caucuses. It shall always be in 
order to consider resolutions recom- 
mended by the respective party cau- 
cuses to change the composition of 
standing committees. 

C2» One-half of the members of the 

Committee on Standards of Official 
Conduct shall be from the majority 
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party and one-half shall be from the 
minority party. No Member shall serve 
as a member of the Committee on 
Standards of Official Conduct during 
more than 3 Congresses in any period 
of 5 successive Congresses (disregard- 
ing for this purpose any service per- 
formed as a member of such commit- 
tee for less than a full session in any 
Congress). 

(b) Membership on standing commit- 
tees during the course of a Congress 
shall be contingent on continuing 
membership in the party caucus or 
conference that nominated Members 
for election to such committees. 
Should a Member cease to be a 
member of a particular party caucus 
or conference, said Member shall auto- 
matically cease to be a member of a 
standing committee to which he was 
elected on the basis of nomination by 
that caucus or conference. The chair- 
man of the relevant party caucus or 
conference shall notify the Speaker 
whenever a Member ceases to be a 
member of a party caucus or confer- 
ence and the Speaker shall notify the 
chairman of each standing committee 
on which said Member serves, that in 
accord with this rule, the Member’s 
election to such committee is auto- 
matically vacated. 

(c) One of the members of each 
standing committee shall be elected by 
the House, from nominations submit- 
ted by the majority party caucus, at 
the commencement of each Congress, 
as chairman thereof. In the temporary 
absence of the chairman, the member 
next in rank in the order named in the 
election of the committee, and so on. 
as often as the case shall happen, shall 
act as chairman; and in case of a per- 
manent vacancy in the chairmanship 
of any such committee the House shall 
elect another chairman. 

(d) Each standing committee of the 
House of Representatives, except the 
Committee on the Budget, that has 
more than twenty members shall es- 
tablish at least four subcommittees. 

(e) All vacancies in standing commit- 
tees shall be filled by election by the 
House from nominations, submitted 
by the respective party caucus or con- 
ference. 

(f) The Speaker shall appoint all 
select and conference committees 
which shall be ordered by the House 
from time to time. At any time after 
an original appointment, the Speaker 
may remove Members or appoint addi- 
tional Members to select and confer- 
ence committees. In appointing mem- 
bers to conference committees the 
Speaker shall appoint no less than a 
majority of members who generally 
supported the House position as deter- 
mined by the Speaker. The Speaker 
shall name Members who are primari- 
ly responsible for the legislation and 
shall, to the fullest extent feasible, in- 
clude the principal proponent* of the 
major provisions of the bill as it 
passed the House. 


(g) Membership on select and joint 
committees during the course of a 
Congress shall be contingent on con- 
tinuing membership in the party 
caucus or conference the Member was 
a member of at the time of his ap- 
pointment to a select or joint commit- 
tee. Should a Member cease to be a 
member of that caucus or conference, 
said Member shall automatically cease 
to be a member of any select or joint 
committee to which he is assigned. 
The chairman of the relevant party- 
caucus or conference shall notify the 
Speaker whenever a Member ceases to 
be a member of a party caucus or con- 
ference and the Speaker shall notify 
the chairman of each select or joint 
committee on which said Member 
serves, that in accord with this rule, 
the Member’s appointment to such 
committee is automatically vacated. 

(h) The Speaker may appoint the 
Resident Commissioner from Puerto 
Rico and Delegates to the House to 
any select committee and to any con- 
ference committee. 

Rule XI 

RULES or PROCEDURE FOR COMMITTEES 
In General 

1. (a)(1) The Rules of the House are 
the rules of its committees and sub- 
committees so far as applicable, except 
that a motion to recess from day to 
day. and a motion to dispense with the 
first reading (in full) of a bill or reso- 
lution. if printed copies are available, 
are nondebatable motions of high 
privilege in committees and subcom- 
mittees. 

(2) Each subcommittee of* a commit- 
tee is a part of that committee, and is 
subject to the authority and direction 
of that committee and to its rules so 
far as applicable. 

(b) Each committee is authorized at 
any time to conduct such investiga- 
tions and studies as it may consider 
necessary or appropriate in the exer- 
cise of its responsibilities under rule 
X. and (subject to the adoption of ex- 
pense resolutions as required by clause 
5) to incur expenses (including travel 
expenses) in connection therewith. 

(c) Each committee is authorized to 
have printed and bound testimony and 
other data presented at hearings held 
by the committee. All costs of steno- 
graphic services and transcripts in con- 
nection with any meeting or hearing 
of a committee shall be paid from the 
contingent fund of the House. 

(d) Each committee shall submit to 
the House, not later than January 2 of 
each odd-numbered year, a report on 
the activities of that committee under 
this rule and rule X during the Con- 
gress ending at noon on January 3 of 
such year. 

Committee Rules 
Adoption of written ruteo 

2. (a) Each standing committee of 

the House shall adopt written rules 
governing its procedure. Such rules— 
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(1) shall be adopted in a meeting 
which is open to the public unless 
*he committee, in open session and 

•ith a quorum present, determined 
oy roll call vote that all or part of 
the meeting on that day is to be 
closed to the public: 

(2) shall be not inconsistent with 
the Rules of the House or with those 
provisions of law having the force 
and effect of Rules of the House: 
and 

(3) shall in any event incorporate 
all of the succeeding provisions of 
this clause to the extent applicable. 

Each committee's rules specifying its 
regular meeting days, and any other 
rules of a committee which are in ad- 
dition to the provisions of this clause, 
shall be published in the Congression- 
al Record not later than thirty days 
after the committee is elected in each 
odd-numbered year. Each select or 
joint committee shall comply with the 
provisions of this paragraph unless 
specifically prohibited by law. 

Regular /netting days 

<b) Each standing committee of the 
House shall adopt regular meeting 
days, which shall be not less frequent 
than monthly, for the conduct of its 
business. Each such committee shall 
meet, for the consideration of any bill 
or resolution pending before the com- 
mittee or for the transaction of other 
mmittee business, on all regular 
eting days fixed by the committee, 
-nless otherwise provided by written 
rule adopted by the committee. 
Additional and special meeting < 

(0(1) The Chairman of each stand- 
ing committee may call and convene, 
as he or she considers necessary, addi- 
tional meetings of the committee for 
the consideration of any bill or resolu- 
tion pending before the committee or 
for the conduct of other committee 
business. The committee shall meet 
for such purpose pursuant to that call 
of the chairman. 

(2) If at least three members of any 
standing committee desire that a spe- 
cial meeting of the committee be 
called by the chairman, those mem- 
bers may file in the offices of the com- 
mittee their written request to the 
chairman for that special meeting. 
Such request shall specify the meas- 
ure or matter to be considered. Imme- 
diately upon the filing of the request, 
the clerk of the committee shall notify 
the chairman of the filing of the re- 
quest. If. within three calendar days 
after the filing of the request, the 
chairman does not call the requested 
special meeting, to be held within 
seven calendar days after the filing of 
the request, a majority of the mem- 
■*rs of the committee may file in the 
fices of the committee their written 
otice that a special meeting of the 
committee will be held, specifying the 
date and hour of. and the measure or 
matter to be considered at. that spe- 
cial meeting. The committee shall 


meet on that date and hour. Immedi- 
ately upon the filing of the notice, the 
clerk of the committee shall notify all 
members of the committee that such 
special meeting will be held and 
inform them of its date and hour and 
the measure or matter to be consid- 
ered: and only the measure or matter 
specified in that notice may be consid- 
ered at that special meeting, 
lire chairman or ranking majority member 
to pretide in abtenee of chairman 

(d) The member of the majority 
party on any standing committee or 
subcommittee thereof ranking imme- 
diately after the chairman shall be 
vice chairman of the committee or 
subcommittee, as the case may be. and 
shall preside at any meeting during 
the temporary absence of the chair- 
man. If the chairman and vice chair- 
man of the committee or subcommit- 
tee are not present at any meeting of 
the committee or subcommittee, the 
ranking member of the majority party 
who is present shall preside at that 
meeting. 

Committee records 

(e) (1) Each committee shall keep a 
complete record of all committee 
action which shall include a record of 
the votes on any question on which a 
roll call vote is demanded. The result 
of each such roll call vote shall be 
made available by the committee for 
inspection by the public at reasonable 
times in the offices of the committee. 
Information so available for public in- 
spection shall include a description of 
the amendment, motion, order, or 
other proposition and the name of 
each Member voting for and each 
Member voting against such amend- 
ment. motion, order, or proposition, 
and whether by proxy or in person, 
and the names of those Members 
present but not voting. 

(2) All committee hearings, records, 
data, charts, and files shall be kept 
separate and distinct from the con- 
gressional office records of the 
Member serving as chairman of the 
committee; and such records shall be 
the property of the House and all 
Members of the House shall have 
access thereto, except that in the case 
of records in the Committee on Stand- 
ards of Official Conduct respecting 
the conduct of any Member, officer, or 
employee of the House, no Member of 
the House (other than a member of 
such committee) shall have access 
thereto without the specific, prior ap- 
proval of the committee. 

(3) Each committee shall include in 
its rules standards for availability of 
records of the committee delivered to 
the Archivist of the United States 
under rule XXXVI. Such standards 
shall specify procedures for orders of 
the committee under clause 3(b)(3) 
and clause 4(b) of rule XXXVI. includ- 
ing a requirement that nonavailability 
of a record for a period longer than 
the period otherwise applicable under 
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that rule shall be approved by vote of 
the committee. 

Proxies 

< f ) No vote by any member of any 
committee or subcommittee with re- 
spect to any measure or matter may be 
cast by proxy unless such committee, 
by written rule adopted by the com- 
mittee. permits voting by proxy and 
requires that the proxy authorization 
shall be in writing, shall assert that 
the member is absent on official busi- 
ness or is otherwise unable to be 
present at the meeting of the commit 
tee. shall designate the person who is 
to execute the proxy authorization, 
and shall be limited to a specific meas- 
ure or matter and any amendments or 
motions pertaining thereto; except 
that a member may authorize a gener- 
al proxy only for motions to recess, ad- 
journ or other procedural matters. 
Each proxy to be effective shall be 
signed by the member assigning his or 
her vote and shall contain the date 
and time of day that the proxy is 
signed. Proxies may not be counted for 
a quorum. 

Open meetings and hearings 

(g)(1) Each meeting for the transac- 
tion of business, including the markup 
of legislation, of each standing com- 
mittee or subcommittee thereof shall 
be open to the public except when the 
committee or subcommittee, in open 
session and with a majority present, 
determines by roll call vote that all or 
part of the remainder of the meeting 
on that day shall be closed to the 
public: Provided, however. That no 
person other than members of the 
committee and such congressional 
staff and such departmental repre- 
sentatives as they may authorize shall 
be present at any business or markup 
session which has been closed to the 
public. This paragraph does not apply 
to open committee hearings which are 
provided for by clause 4(a)(1) of rule 
X or by subparagraph (2) of this para- 
graph. or to any meeting that relates 
solely to internal budget or personnel 
matters. 

(2) Each hearing conducted by each 
committee or subcommittee thereof 
shall be open to the public except 
when the committee or subcommittee, 
in open session and with a majority 
present, determines by roll call vote 
that all or part of the remainder of 
that hearing on that day shall be 
closed to the public because disclosure 
of testimony, evidence, or other mat- 
ters to be considered would endanger 
the national security or would violate 
any law or rule of the House of Repre- 
sentatives. Notwithstanding the re- 
quirements of the preceding sentence, 
a majority of those present, there 
being in attendance the requisite 
number required under the rules of 
the committee to be present for the 
purpose of taking testimony. 

(A) may vote to close the hearing for 
the sole purpose of discussing whether 



9201 


12 

f estimony or evidence to be received 

mid endanger the national security 
violate clause 2(k>(5> of rule XI; or 

(B) may vote to close the hearing, as 
provided in clause 2(k)(5) of rule XI. 
No Member may be excluded from 
nonparcicipatory attendance at any 
hearing of any committee or subcom- 
mittee. with the exception of the Com- 
mittee on Standards of Official Con- 
duct. unless the House of Representa- 
tives shall by majority vote authorize 
a particular committee or subcommit- 
tee. for purposes of a particular series 
of hearings on a particular article of 
legislation or on a particular subject of 
investigation, to close its hearings to 
Members by the same procedures des- 
ignated in this subparagraph for clos- 
ing hearings to the public: Provided, 
however. That the committee or sub- 
committee may by the same procedure 
vote to close one subsequent day of 
hearing except that the Committee on 
Appropriations, the Committee on 
Armed Services, and the Permanent 
Select Committee on Intelligence and 
the subcommittees therein may. by 
the same procedure, vote to close up to 
five additional consecutive days of 
hearings. 

(3) Each committee of the House 
(except the Committee on Rules) shall 
make public announcement of the 
date, place and subject matter of any 
committee hearing at least one week 
before the commencement of the 
hearing. If the committee determines 
that there is good cause to begin the 
hearing sooner, it shall make the an- 
nouncement at the earliest possible 
date. Any announcement made under 
this subparagraph shall be promptly 
published in the Daily Digest and 
promptly entered into the committee 
scheduling service of the House Infor- 
mation Systems. 

(4) Each committee shall, insofar as 
is practicable, require each witness 
who is to appear before it to file with 
the committee (in advance of his or 
her appearance) a written statement 
of the proposed testimony and to limit 
the oral presentation at such appear- 
ance to a brief summary of his or her 
argument. 

(5) No point of order shall lie with 
respect to any measure reported by 
any committee on the ground that 
hearings on such measure were not 
conducted in accordance with the pro- 
visions of this clause; except that a 
point of order on that ground may be 
made by any member of the commit- 
tee which reported the measure if. in 
the committee, such point of order 
was (A) timely made and (B) improp- 
erly overruled or not properly con- 
sidered. 

(6) The preceding provisions of this 
paragraph do not apply to the commit- 
tee hearings which are provided for by 

clause 4(a)(1) of rule X. 
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Quorum for taking testimong and certain 
other action 

(h) (1) Each committee may fix the 
number of its members to constitute a 
quorum for taking testimony and re- 
ceiving evidence which shall be not 
less than two. 

(2) Each committee (except the 
Committee on Appropriations, the 
Committee on the Budget, and the 
Committee on Ways and Means) may 
fix the number of its members to con- 
stitute a quorum for taking any action 
other than the reporting of a measure 
or recommendation which shall be not 
less than one-third of the members. 
Prohibition against committee meetings 
during joint sessions and joint meetings 

(i) No committee of the House may 
sit during a joint session of the House 
and Senate or during a recess when a 
joint meeting of the House and Senate 
is in progress. 

Catling and interrogation of witnesses 

(j) (l) Whenever any hearing is con- 
ducted by any committee upon any 
measure or matter, the minority party 
members on the committee shall be 
entitled, upon request to the chairman 
by a majority of them before the com- 
pletion of the hearing, to call wit- 
nesses selected by the minority to tes- 
tify with respect to that measure or 
matter during at least one day of hear- 
ing thereon. 

(2) Each committee shall apply the 
five-minute rule in the interrogation 
of witnesses in any hearing until such 
time as each member of the committee 
who so desires has had an opportunity 
to question each witness. 
investigative hearing procedures 

(k) (l) The chairman at an investiga- 
tive hearing shall announce in an 
opening statement the subject of the 
investigation. 

(2) A copy of the committee rules 
and this clause shall be made available 
to each witness. 

(3) Witnesses at investigative hear- 
ings may be accompanied by their own 
counsel for the purpose of advising 
them concerning their constitutional 
rights. 

(4) The chairman may punish 
breaches of order and decorum, and of 
professional ethics on the part of 
counsel, by censure and exclusion 
from the hearings; and the committee 
may cite the offender to the House for 
contempt. 

(5) Whenever it is asserted that the 
evidence or testimony at an investiga- 
tory hearing may tend to defame, de- 
grade. or incriminate any person. 

(A) such testimony or evidence 
shall be presented in executive ses- 
sion. notwithstanding the provisions 
of clause 2(g)(2) of this rule, if by a 
majority of those present, there 
being in attendance the requisite 
number required under the rules of 
the committee to be present for the 
purpose of taking testimony, the 
committee determines that such evi- 


dence or testimony may tend to 
defame, degrade, or incriminate any 
person: and 

(B) the committee shall proceed to 
receive such testimony in open ses- 
sion only if a majority of the mem- 
bers of the committee, a majority 
being present, determine that such 
evidence or testimony will not tend 
to defame, degrade, or incriminate 
any person. 

In either case the committee shall 
afford such person an opportunity vol- 
untarily to appear as a witness, and re- 
ceive and dispose of requests from 
such person to subpoena additional 
witnesses. 

(6) Except as provided in subpara- 
graph (5). the chairman shall receive 
and the committee shall dispose of re- 
quests to subpoena additional wit- 
nesses. 

(7) No evidence or testimony taken 
in executive session may be released or 
used in public sessions without the 
consent of the committee. 

(8) In the discretion of the commit- 
tee. witnesses may submit brief and 
pertinent sworn statements in writing 
for inclusion in the record. The com- 
mittee is the sole judge of the pertin- 
ency of testimony and evidence ad- 
duced at its hearing. 

(9) A witness may obtain a transcript 
copy of his testimony given at a public 
session or. if given at an executive ses- 
sion. when authorized by the com- 
mittee. 

Committee procedures for reporting bills and 
resolutions 

(1)(1)(A) It shall be the duty of the 
chairman of each committee to report 
or cause to be reported promptly to 
the House any measure approved by 
the committee and to take or cause to 
be taken necessary steps to bring a 
matter to a vote. 

(B) In any event, the report of any 
committee on a measure which has 
been approved by the committee shall 
be filed within seven calendar days 
(exclusive of days on which the House 
is not in session) after the day on 
which there has been filed with the 
clerk of the committee a written re- 
quest. signed by a majority of the 
members of the committee, for the re- 
porting of that measure. Upon the 
filing of any such request, the clerk of 
the committee shall transmit immedi- 
ately to the chairman of the commit- 
tee notice of the filing of that request. 
This subdivision does not apply to the 
reporting of a regular appropriation 
bill by the Committee on Appropria- 
tions prior to compliance with subdivi- 
sion (C) and does not apply to a report 
of the Committee on Rules with re- 
spect to the rules, joint rules, or order 
of business of the House or to the re- 
porting of a resolution of inquiry ad- 
dressed to the head of an executive de- 
partment. 

(2XA) No measure or recommenda- 
tion shall be reported from any com- 
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mittee unless a majority of the com- 
mittee was actually present, which 
<1 be deemed the case if the records 
te committee establish that a ma- 
ty of the committee responded on 
a rollcall vote on that question. No 
point of order shall lie with respect to 
a measure or recommendation on the 
ground that it was reported without a 
majority of the committee actually 
present unless such point of order was 
timely made in committee. 

<B> With respect to each roll call 
vote on a motion to report any bill or 
resolution of a public character, the 
total number of votes cast for. and the 
total number of votes cast against, the 
reporting of such bill or resolution 
shall be included in the committee 
report. 

1 3) The report of any committee on 
a measure which has been approved 
by the committee shall include (A) the 
oversight findings and recommenda- 
tions required pursuant to clause 
2(b)(1) of rule X separately set out 
and clearly identified: (B) the state- 
ment required by section 308(a)(1) of 
the Congressional Budget Act of 1974. 
separately set out and clearly identi- 
fied. if the measure provides new 
budget authority (other than continu- 
ing appropriations), new spending au- 
thority described in section 401(c)(2) 
of such Act. new credit authority, or 
an increase or decrease in revenues or 
expenditures: (C) the estimate and 
parison prepared by the Director 
the Congressional Budget Office 
under section 403 of such Act. sepa- 
rately set out and clearly identified, 
whenever the Director (if timely sub- 
mitted prior to the filing of the 
report) has submitted such estimate 
and comparison to the committee: and 
(D> a summary of the oversight find- 
ings and recommendations made by 
the Committee on Government Oper- 
ations under clause 4(c)(2) of rule X 
separately set out and clearly identi- 
fied whenever such findings and rec- 
ommendations have been submitted to 
the legislative committee in a timely 
fashion to allow an opportunity to 
consider such findings and recommen- 
dations during the committee's delib- 
erations on the measure. 

(4) Each report of a committee on 
each bill or joint resolution of a public 
character reported by such committee 
shall contain a detailed analytical 
statement as to whether the enact- 
ment of such bill or joint resolution 
into law may have an inflationary 
impact on prices and costs in the oper- 
ation of the national economy. 

(5) If. at the time of approval of any 
measure or matter by any committee, 
other than the Committee on Rules, 
any member of the committee gives 

Mice of intention to file supplemen- 
. minority, or additional views, that 

.ember shall be entitled to not less 
than three calendar days (excluding 
Saturdays. Sundays, and legal holi- 
days) in which to file such views, in 
writing and signed by that member. 


with the clerk of the committee. All 
such views so filed by one or more 
members of the committee shall be in- 
cluded within, and shall be a part of. 
the report filed by the committee with 
respect to that measure or matter. 
The report of the committee upon 
that measure or matter shall be print- 
ed in a single volume which— 

(A) shall include all supplemental, 
minority, or additional views which 
have been submitted by the time of 
the filing of the report, and 

<B) shall bear upon its cover a re- 
cital that any such supplemental, 
minority, or additional views (and 
any material submitted under subdi- 
visions (C) and (D) of subparagraph 
(3)) are included as part of the 
report. 

This subparagraph does not pre- 
clude— 

(i) the immediate filing or printing 
of a committee print unless timely 
request for the opportunity to file 
supplemental, minority, or addition- 
al views has been made as provided 
by this subparagraph: or 

(ii) the filing by any such commit- 
tee of any supplemental report upon 
any measure or matter which may 
be required for the correction of any 
technical error in a previous report 
made by that committee upon that 
measure or matter. 

(6) A measure or matter reported by 
any committee (except the Committee 
on Rules in the case of a resolution 
making in order the consideration of a 
bill, resolution, or other order of busi- 
ness). shall not be considered in the 
House until the third calendar day. ex- 
cluding Saturdays. Sundays, and legal 
holidays on which the report of that 
committee upon that measure or 
matter has been available to the Mem- 
bers of the House, or as provided by 
section 305(a)(1) of the Congressional 
Budget Act of 1974 in the case of a 
concurrent resolution on the budget: 
Provided, however. That it shall 
always be in order to call up for con- 
sideration. notwithstanding the provi- 
sions of clause 4(b) of rule XI. a report 
from the Committee on Rules specifi- 
cally providing for the consideration 
of a reported measure or matter not- 
withstanding this restriction. If hear- 
ings have been held on any such meas- 
ure or matter so reported, the commit- 
tee reporting the measure or matter 
shall make every reasonable effort to 
have such hearings printed and avail- 
able for distribution to the Members 
of the House prior to the consider- 
ation of such measure or matter in the 
House. This subparagraph shall not 
apply to— 

(A) any measure for the declara- 
tion of war. or the declaration of a 
national emergency, by the Con- 
gress: or 

(B) any decision, determination, or 
action by a Government agency 
which would become or continue to 
be. effective unless disapproved or 


otherwise invalidated by one or both 
Houses of Congress. 

For the purposes of the preceding sen- 
tence. a Government agency includes 
any department, agency, establish- 
ment. wholly owned Government cor- 
poration. or instrumentality of the 
Federal Government or the govern 
ment of the District of Columbia. 

(7) If. within seven calendar days 
after a measure has. by resolution, 
been made in order for consideration 
by the House, no motion has been of- 
fered that the House consider that 
measure, any member of the commit- 
tee which reported that measure may- 
be recognized in the discretion of the 
Speaker to offer a motion that the 
House shall consider that measure. i> 
that committee has duly authorized 
that member to offer that motion 
Power to tit and act' subpoena power 
(m)(l) For the purpose of carrying 
out any of its functions and duties 
under this rule and rule X (including 
any matters referred to it under clause 
5 of rule X). any committee, or any 
subcommittee thereof, is authorized 
(subject to subparagraph (2)<A) of this 
paragraph )— 

(A) to sit and act at such times and 
places within the United States, 
whether the House is in session, has 
recessed, or has adjourned, and to 
hold such hearings, and 

(B) to require, by subpoena or oth- 
erwise. the attendance and testimo- 
ny of such witnesses and the produc- 
tion of such books, records, corre- 
spondence. memorandums, papers, 
and documents as it deems neces- 
sary. 

The chairman of the committee, or 
any member designated by such chair- 
man. may administer oaths to any wit- 
ness. 

( 2 )( A ) A subpoena may be author- 
ized and issued by a committee or sub- 
committee under subparagraph (1>(B) 
in the conduct of any investigation or 
series of investigations or activities, 
only when authorized by a majority of 
the members voting, a majority being 
present. The power to authorize and 
issue subpoenas under subparagraph 
(1)(B) may be delegated to the chair- 
man of the committee pursuant to 
such rules and under such limitations 
as the committee may prescribe. Au- 
thorized subpoenas shall be signed by 
the chairman of the committee or by 
any member designated by the com- 
mittee. 

(B) Compliance with any subpoena 
issued by a committee or subcommit- 
tee under subparagraph (1)(B) may be 
enforced only as authorized or direct- 
ed by the House. 

Use of committee funds for travel 
(nxi) Funds authorized for a com- 
mittee under clause 5 are for expenses 
incurred in the committee s activities: 
however, local currencies owned by 
the United States shall be made avail- 
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able to the committee and its employ- 
ees engaged in carrying out their offi- 
cial duties outside the United States, 
ts territories or possessions. No appro- 
priated funds, including those author- 
ized under clause 5. shall be expended 
for the purpose of defraying expenses 
of members of the committee or its 
employees in any country where local 
currencies are available for this pur- 
pose; and the following conditions 
shall apply with respect to travel out- 
side the United States or its territories 
or possessions: 

(A) No member or employee of the 
committee shall receive or expend 
local currencies for subsistence in 
any country for any day at a rate in 
excess of the maximum per diem set 
forth in applicable Federal law. or if 
the Member or employee is reim- 
bursed for any expenses for such 
day. then the lesser of the per diem 
or the actual, unreimbursed ex- 
penses (other than for transporta- 
tion) incurred by the Member or em- 
ployee during that day. 

(B) Each member or employee of 
the committee shall make to the 
chairman of the committee an item- 
ized report showing the dates each 
country was visited, the amount of 
per diem furnished, the cost of 
transportation furnished, any funds 
expended for any other official pur- 
pose and shall summarize in these 
categories the total foreign curren- 
cies and/or appropriated funds ex- 
pended. All such individual reports 
shall be filed no later than sixty 
days following the completion of 
travel with the chairman of the com- 
mittee for use in complying with re- 
porting requirements in applicable 
Federal law and shall be open for 
public inspection. 

(2) In carrying out the committee’s 
activities outside of the United States 
in any country where local currencies 
are unavailable, a member or employ- 
ee of the committee may not receive 
reimbursement for expenses (other 
than for transportation) in excess of 
the maximum per diem set forth In 
applicable Federal law. or if the 
member or employee is reimbursed for 
any expenses for such day. then the 
lesser of the per diem or the actual un- 
reimbursed expenses (other than for 
transportation) incurred, by the 
member or employee during any day. 

(3) A member or employee of a com- 
mittee may not receive reimbursement 
for the cost of any transportation in 
connection with travel outside of the 
United States unless the member or 
employee has actually paid for the 
transportation. 

(4) The restrictions respecting travel 
outside of the United States set forth 
in subparagraphs (2) and (3) shall also 
apply to travel outside of the United 
States by Members, officers, and em- 
ployees of the House authorized under 
clause 8 of rule I. clause 1(b) of this 
rule, or any other provision of these 
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Rules of the House of Representa- 
tives. 

(5) No local currencies owned by the 
United States may be made available 
under this paragraph for the use out- 
side of the United States for defraying 
the expenses of a member of any com- 
mittee after— 

(A) the date of the general election 
of Members in which the Member 
has not been elected to the succeed- 
ing Congress; or 

(B) in the case of a Member who is 
not a candidate in such general elec- 
tion. the earlier of the date of such 
general election or the adjournment 
sine die of the last regular session of 
the Congress. 

Broadcasting of Committee Hearings 
3. (a) It is the purpose of this clause 
to provide a means, in conformity with 
acceptable standards of dignity, pro- 
priety. and decorum, by which com- 
mittee hearings, or committee meet- 
ings. which are open to the public may 
be covered, by television broadcast, 
radio broadcast, and still photography, 
or by any of such methods of cover- 
age— 

(1) for the education, enlighten- 
ment. and information of the gener- 
al public, on the basis of accurate 
and impartial news coverage, regard- 
ing the operations, procedures, and 
practices of the House as a legisla- 
tive and representative body and re- 
garding the measures, public issues, 
and other matters before the House 
and its committees, the consider- 
ation thereof, and the action taken 
thereon; and 

(2) for the development of the per- 
spective and understanding of the 
general public with respect to the 
role and function of the House 
under the Constitution of the 
United States as an organ of the 
Federal Government. 

(b) In addition, it is the intent of 
this clause that radio and television 
tapes and television film of any cover- 
age under this clause shall not be 
used, or made available for use. as par- 
tisan political campaign material to 
promote or oppose the candidacy of 
any person for elective public office. 

(c) It is. further, the intent of this 
clause that the general conduct of 
each meeting (whether of a hearing or 
otherwise) covered, under authority of 
this clause, by television broadcast, 
radio broadcast, and still photography, 
or by any of such methods of cover- 
age. and the personal behavior of the 
committee members and staff, other 
Government officials and personnel, 
witnesses, television, radio, and press 
media personnel, and the general 
public at the hearing or other meeting 
shall be in strict conformity with and 
observance of the acceptable stand- 
ards of dignity, piopriety. courtesy, 
and decorum trad tiinally observed by 
the House in its iterations and shall 
not be such as to- 


il) distort the objects and pur 
poses of the hearing or other meet 
ing or the activities of committee 
members in connection with that 
hearing or meeting or in connection 
with the general work of the com- 
mittee or of the House; or 

(2) cast discredit or dishonor on 
the House, the committee, or any 
Member or bring the House, the 
committee, or any Member into dis- 
repute. 

(d) The coverage of committee hear- 
ings and meetings by television broad- 
cast. radio broadcast, or still photogra- 
phy is a privilege made available by 
the House and shall be permitted and 
conducted only in strict conformity 
with the purposes, provisions, and re- 
quirements of this clause. 

(e) Whenever any hearing or meet- 
ing conducted by any committee of 
the House is open to the public, that 
committee may permit, by majority 
vote of the committee, that hearing or 
meeting to be covered, in whole or in 
part, by television broadcast, radio 
broadcast, and still photography, or by 
any of such methods of coverage, but 
only under such written rules as the 
committee may adopt in accordance 
with the purposes, provisions, and re- 
quirements of this clause: Provided, 
however. Each committee or subcom- 
mittee chairman shall determine, in 
his discretion, the number of televi- 
sion and still cameras permitted in a 
hearing or meeting room. 

(f) The written rules which may be 
adopted by a committee under para- 
graph (e) of this clause shall contain 
provisions to the following eTfect: 

(1) If the television or radio cover- 
age of the hearing or meeting is to 
be presented to the public as live 
coverage, that coverage shall be con- 
ducted and presented without com- 
mercial sponsorship. 

(2) No witness served with a sub- 
poena by the committee shall be re- 
quired against his or her will to be 
photographed at any hearing or to 
give evidence or testimony while the 
broadcasting of that hearing, by 
radio or television, is being conduct- 
ed. At the request of any such wit- 
ness who does not wish to be subject- 
ed to radio, television, or still pho- 
tography coverage, all lenses shall be 
covered . and all microphones used 
for coverage turned off. This sub- 
paragraph is supplementary to 
clause 2(k)(5) of this rule, relating to 
the protection of the rights of wit- 
nesses. 

(3) The allocation among the tele- 
vision media of the positions of the 
number of television cameras per- 
mitted by a committee or subcom- 
mittee chairman in a hearing or 
meeting room shall be in accordance 
with fair and equitable procedures 
devised by the Executive Committee 
of the Radio and Television 
Correspondents' Galleries. 
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4 1 Television cameras shall be 
placed so as not to obstruct in any 
'v the space between any witness 
ng evidence or lestimony and any 
.nber of the committee or the visi- 
oility of that witness and that 
member to each other 
<5) Television cameras shall oper- 
ate from fixed positions but shall 
not be placed in positions which ob- 
struct unnecessarily the coverage of 
the hearing or meeting by the other 
media. 

(6) Equipment necessary for cover- 
age by the television and radio 
media shall not be installed in. or re- 
moved from, the hearing or meeting 
room while the committee is in ses- 
sion. 

(7) Floodlights, spotlights, strobe- 
lights. and flashguns shall not be 
used in providing any method of cov- 
erage of the hearing or meeting, 
except that the television media may 
install additional lighting in the 
hearing or meeting room, without 
cost to the Government, in order to 
raise the ambient lighting level in 
the hearing or meeting room to the 
lowest level necessary to provide 
adequate television coverage of the 
hearing or meeting at the then cur- 
rent state of the art of television 
coverage. 

(8) In the allocation of the number 
* still photographers permitted by a 

imittee or subcommittee chair- 
jtn in a hearing or meeting room, 
preference shall oe given to photog- 
raphers from Associated Press 
Photos and United Press Interna- 
tional Newspictures. If requests are 
made by more of the media than will 
be permitted by a committee or sub- 
committee chairman for coverace of 
the hearing or meeting by still pho- 
tography. that coverage shall be 
made on the basis of a fair and equi- 
table pool arrangement devised by 
the Standing Committee of Press 
Photographers. 

(9) Photographers shall not posi- 
tion themselves, at any time during 
the course of the hearing or meet- 
ing. between the witness table and 
the members of the committee. 

(10) Photographers shall not place 
themselves in positions which ob- 
struct unnecessarily the coverage of 
the hearing by the other media. 

(11) Personnel providing coverage 
by the television and radio media 
shall be then currently accredited to 
the Radio and Television Corre- 
spondents' Galleries. 

(12) Personnel providing coverage 
by still photography shall be then 
currently accredited to the Press 
p hotographers' Gallery. 

(13) Personnel providing coverage 
y the television and radio media 

and by still photography shall con- 
duct themselves and their coverage 
activities in an orderly and unobtru- 
sive manner. 


Privileged Reports and Amendments 

4. <a) The following committees shall 
have leave to report at any time on 
the matters herein stated, namely: 
The Committee on Appropriations— on 
general appropriation bills and on 
joint resolutions continuing appropria- 
tions for a fiscal year if reported after 
September 15 preceding the beginning 
of such fiscal year: the Committee on 
the Budget— on the matters required 
to be reported by such committee 
under Titles III and IV of the Con- 
gressional Budget Act of 1974; the 
Committee on House Administration— 
on enrolled bills, contested elections, 
and all matters referred to it of print- 
ing for the use of the House or the two 
Houses, and on all matters of expendi- 
ture of the contingent fund of the 
House, and on all matters relating to 
preservation and availability of non- 
current records of the House under 
rule XXXVI; the Committee on 
Rules— on rules, joint rules, and the 
order of business: and the Committee 
on Standards of Official Conduct— on 
resolutions recommending action by 
the House of Representatives with re- 
spect to an individual Member, officer, 
or employee of the House of Repre- 
sentatives as a result of any investiga- 
tion by the committee relating to the 
official conduct of such Member, offi- 
cer. or employee of the House of Rep- 
resentatives. 

(b) It shall always be in order to call 
up for consideration a report from the 
Committee on Rules on a rule, joint 
rule, or the order of business (except it 
shall not be called up for consider- 
ation on the same day it is presented 
to the House, unless so determined by 
a vote of not less than two-thirds of 
the Members voting, but this provision 
shall not apply during the last three 
days of the session), and. pending the 
consideration thereof, the Speaker 
may entertain one motion that the 
House adjourn; but after the result is 
announced the Speaker shall not en- 
tertain any other dilatory motion until 
the report shall have been fully dis- 
posed of. The Committee on Rules 
shall not report any rule or order 
which provides that business under 
clause 7 of rule XXIV shall be set 
aside by a vote of less than two-thirds 
of the Members present; nor shall it 
report any rule or order which would 
prevent the motion to recommit from 
being made as provided in clause 4 of 
rule XVI. 

(c) The Committee on Rules shall 
present to the House reports concern- 
ing rules, joint rules, and order of 
business, within three legislative days 
of the time when the bill or resolution 
involved is ordered reported by the 
committee. If any such rule or order is 
not considered immediately, it shall be 
referred to the calendar and. if not 
called up by the Member making the 
report within seven legislative days 
thereafter, any member of the Rules 
Committee may call it up as a question 


of privilege <but only on the day after 
the calendar day on which such 
Member announces to the House his 
intention to do so) and the Speaker 
shall recognize any member of the 
Rules Committee seeking recognition 
for that purpose. If the Committee on 
Rules makes an adverse report on any 
resolution pending before the commit- 
tee. providing for an order of business 
for the consideration by the House of 
any public bill or joint resolution, on 
days when it shall be in order to call 
up motions to discharge committees it 
shall be in order for any Member of 
the House to call up for consideration 
by the House such adverse report, and 
it shall be in order to move the adop- 
tion by the House of such resolution 
adversely reported notwithstanding 
the adverse report of the Committee 
on Rules, and the Speaker shall recog 
nize the Member seeking recognition 
for that purpose as a question of the 
highest privilege. 

(d) Whenever the Committee on 
Rules reports a resolution repealing or 
amending any of the Rules of the 
House of Representatives or part 
thereof it shall include in its report or 
in an accompanying document — 

(1) the text of any part of the 
Rules of the House of Representa- 
tives which is proposed to be re- 
pealed: and 

(2) a comparative print of any part 
of the resolution making such an 
amendment and any part of the 
Rules of the House of Representa- 
tives to be amended, showing by an 
appropriate typographical device the 
omissions and insertions proposed to 
be made. 

Committee Expenses 

5. (a) Whenever any committee, 
commission or other entity (except the 
Committee on Appropriations and the 
Committee on the Budget) is to be 
granted authorization for the pay- 
ment. from the contingent fund of the 
House, of its expenses in any year, 
other than those expenses to be paid 
from appropriations provided by stat- 
ute. such authorization initially shall 
be procured by one primary expense 
resolution for the committee, commis- 
sion or other entity providing funds 
for the payment of the expenses of 
the committee, commission or other 
entity for that year from the contin- 
gent fund of the House. Any such pri- 
mary expense resolution reported to 
the House shall not be considered in 
the House unless a printed report on 
that resolution has been available to 
the Members of the House for at least 
one calendar day prior to the consider- 
ation of that resolution in the House. 
Such report shall, for the information 
of the House— 

(1) state the total amount of the 
funds to be provided to the commit- 
tee. commission or other entity 
under the primary expense resolu- 
tion for all anticipated activities and 
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programs of the committee, commis- 
sion or other entity; and 
<2) to the extent practicable, con- 
tain such general statements regard- 
ing the estimated foreseeable ex- 
penditures for the respective antici- 
pated activities and programs of the 
committee, commission or other 
entity as may be appropriate to pro- 
vide the House with basic estimates 
with respect to the expenditure gen- 
erally of the funds to be provided to 
the committee, commission or other 
entity under the primary expense 
resolution. 

(b) After the date of adoption by the 
House of any such primary expense 
resolution for any such committee, 
commission or other entity for any 
year, authorization for the payment 
from the contingent fund of additional 
expenses of such committee, commis- 
sion or other entity in that year, other 
than those expenses to be paid from 
appropriations provided by statute, 
may be procured by one or more sup- 
plemental expense resolutions for that 
committee, commission or other entity 
as necesssary. Any such supplemental 
expense resolution reported to the 
House shall not be considered in the 
House unless a printed report on that 
resolution has been available to the 
Members of the House for at least one 
calendar day prior to the consider- 
ation of that resolution in the House. 
Such report shall, for the information 
of the House— 

( 1 ) state the total amount of addi- 
tional funds to be provided to the 
committee, commission or other 
entity under the supplemental ex- 
pense resolution and the purpose or 
purposes for which those additional 
funds are to be used by the commit- 
tee. commission or other entity; and 

(2) state the reason or reasons for 
the failure to procure the additional 
funds for the committee, commission 
or other entity by means of the pri- 
mary expense resolution. 

(c) The preceding provisions of this 
clause do not apply to- 
il) any resolution providing for 

the payment from the contingent 
fund of the House of sums necessary 
to pay compensation for staff serv- 
ices performed for. or to pay other 
expenses of. any committee, commis- 
sion or other entity at any time from 
and after the beginning of any year 
and before the date of adoption by 
the House of the primary expense 
resolution providing funds to pay 
the expenses of that committee, 
commission or other entity for that 
year; or 

(2) any resolution providing in any 
Congress, for all of the standing 
committees of the House, additional 
office equipment, airmail and special 
delivery postage stamps, supplies, 
staff personnel, or any other specific 
item for the operation of the stand- 
ing committees, and containing an 
authorization for the payment from 
the contingent fund of the House of 


RULES OF THE 

the expenses of any of the foregoing 
items provided by that resolution, 
subject to and until enactment of 
the provisions of the resolution as 
permanent law. 

(d) From the funds provided for the 
appointment of committee staff pursu- 
ant to primary and additional expense 
resolutions— 

( 1 ) The chairman of each standing 
subcommittee of a standing commit- 
tee of the House is authorized to ap- 
point one staff member who shall 
serve at the pleasure of the subcom- 
mittee chairman. 

(2) The ranking minority party 
member of each standing subcom- 
mittee on each standing committee 
of the House is authorized to ?n- 
point one staff person who shall 
serve at the pleasure of the ranking 
minority party member. 

(3) The staff members appointed 
pursuant to the provisions of sub- 
paragraphs (1) and (2) shall be com- 
pensated at a rate determined by the 
subcommittee chairman not to 
exceed (A) 75 per centum of the 
maximum established in paragraph 
(c) of clause 6 or (B) the rate paid 
the staff member appointed pursu- 
ant to subparagraph (1) of this para- 
graph. 

(4) For the purpose of this para- 
graph. (A) there shall be no more 
than six standing subcommittees of 
each standing committee of the 
House, except for the Committee on 
Appropriations, and (B) no member 
shall appoint more than one person 
pursuant to the above provisions. 

(5) The staff positions made avail- 
able to the subcommittee chairman 
and ranking minority party members 
pursuant to subparagraphs (1) and 
(2) of this paragraph shall be made 
available from the staff positions 
provided under clause 6 of rule XI 
unless such staff positions are made 
available pursuant to a primary or 
additional expense resolution. 

(e) No primary expense resolution or 
additional expense resolution qf a 
committee may provide for the pay- 
ment or reimbursement of expenses 
incurred by any member of the com- 
mitttee for travel by the member after 
the date of the general election of 
Members in which the Member is not 
elected to the succeeding Congress, or 
in the case of a Member who is not a 
candidate in such general election, the 
earlier of the date of such general 
election or the adjournment sine die 
of the last regular session of the Con- 
gress. 

(f) (1) For continuance of necessary 
investigations and studies by— 

(A) each standing committee and 
select committee established by 
these rules; and 

(B) except as provided in subpara- 
graph (2). each select committee es- 
tablished by resolution: 

there shall be paid out of the contin- 
gent fund of the House such amounts 


as may be necessary for the the period 
beginning at noon on January 3 and 
ending at midnight on March 31 of 
each year. 

(2) In the case of the first session of 
a Congress, amounts shall be made 
available under this paragraph for a 
select committee established by resolu- 
tion in the preceding Congress only 
if— 

(A) a reestablishing resolution for 
such select committee is introduced 
in the present Congress; and 

(B) no resolution of the preceding 
Congress provided for termination of 
funding of investigations and studies 
by such select committee at or 
before the end of the preceding Con- 
gress. 

(3) Each committee receiving 
amounts under this paragraph shall be 
entitled, fo. each month in the period 
specified in subparagraph (I). to 9 per 
centum (or such lesser percentum as 
may be determined by the Committee 
on House Administration) of the total 
annualized amount made available 
under expense resolutions for such 
committee in the preceding session of 
Congress. 

(4) Payments under this paragraph 
shall be made on vouchers authorized 
by the committee involved, signed by 
the chairman of such committee, 
except as provided in subparagraph 

(5). and approved by the Committee 
on House Administration. 

(5) Notwithstanding any provision of 
law. rule of the House, or other au- 
thority. from noon on January 3 of 
the first session of a Congress, until 
the election by the House of the com- 
mittee involved in that Congress, pay- 
ments under this paragraph shall be 
made on vouchers signed by— 

(A) the chairman of such commit- 
tee as constituted at the close of the 
preceding Congress; or 

(B) if such chairman is not a 
Member in the present Congress, the 
ranking majority party member of 
such committee as constituted at the 
close of the preceding Congress who 
is a Member in the present Congress. 

(6) (A) The authority of a committee 
to incur expenses under this para- 
graph shall expire upon agreement by 
the House to a primary expense reso- 
lution for such committee. 

(B) Amounts made available under 
this paragraph shall be expended in 
accordance with regulations prescribed 
by the Committee on House Adminis- 
tration. 

(C) The provisions of this paragraph 
shall be effective only insofar as not 
inconsistent with any resolution, re- 
ported by the Committee on House 
Administration and adopted after the 
date of adoption of these rules. 

Committee Staffs 

6. (a)(1) Subject to subparagraph (2) 
of this paragraph and paragraph (f) of 
this clause, each standing committee 
may appoint, by majority vote of the 
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committee, not more than eighteen 
orofession&l staff members. Each pro- 
ssional staff member appointed 
ider this subparagraph shall be as- 
signed to the chairman and the rank- 
ing minority party member of such 
committee, as the committee considers 
advisable. 

(2) Subject to paragraph (f) of this 
clause, whenever a majority of the mi- 
nority party members of a standing 
committee (except the Committee on 
Standards of Official Conduct and the 
Permanent Select Committee on Intel- 
ligence) so request, not more than six 
persons may be selected, by majority 
vote of the minority party members, 
for appointment by the committee as 
professional staff members from 
among the number authorized by sub- 
paragraph (1) of this paragraph. The 
committee shall appoint any persons 
so selected whose character and quali- 
fications are acceptable to a majority 
of the committee. If the committee de- 
termines that the character and quali- 
fications of any person so selected are 
unacceptable to the committee, a ma- 
jority of the minority party members 
may select other persons for appoint- 
ment by the committee to the profes- 
sional staff until such appointment is 
made. Each professional staff member 
appointed under this subparagraph 
shall be assigned to such committee 
business as the minority party mem- 

rs of the committee consider advisa- 

a. 

(3) The professional staff members 
of each standing committee— 

(A) shall not engage in any work 
other than committee business 
during congressional working hours; 
and 

(B) shall not be assigned any 
duties other than those pertaining 
to committee business. 

(4) Services of the professional staff 
members of each standing committee 
may be terminated by majority vote of 
the committee. 

(5) The foregoing provisions of this 
paragraph do not apply to the Com- 
mittee on Appropriations and to the 
Committee on the Budget and the pro- 
visions of subparagraphs (3) (B) and 

(C) do not apply to the Committee on 
Rules. 

(b)(1) The clerical staff of each 
standing committee shall consist of 
not more than twelve clerks, to be at- 
tached to the office of the chairman, 
to the ranking minority party mem- 
bers. and to the professional staff, as 
the committee considers advisable. 
Subject to subparagraph (2) of this 
paragraph and paragraph (f) of this 
clause, the clerical staff shall be ap- 
pointed by majority vote of the com- 
mittee. Except as provided by subpara- 
*aph (2) of this paragraph the cleri- 
±1 staff shall handle committee corre- 
spondence and stenographic work 
both for the committee staff and for 
the chairman and the ranking minori- 
ty party member on matters related to 
committee work. 


(2) Subject to paragraph (f) of this 
clause, whenever a majority of the mi- 
nority party members of a standing 
committee (except the Committee on 
Standards of Official Conduct and the 
Permanent Select Committee on Intel- 
ligence) so request, four persons may 
be selected, by majority vote of the 
minority party members, for appoint- 
ment by the committee to positions on 
the clerical staff from among the 
number of clerks authorized by sub- 
paragraph (1) of this paragraph. The 
committee shall appoint to those posi- 
tions any person so selected whose 
character and qualifications are ac- 
ceptable to a majority of the commit- 
tee. If the committee determines that 
the character and qualifications of 
any person so selected are unaccept- 
able to the committee, a majority of 
the minority party members, may 
select other persons for appointment 
by the committee to the position in- 
volved on the clerical staff until such 
appointment is made. Each clerk ap- 
pointed under this subparagraph shall 
handle committee correspondence and 
stenographic work for the minority 
party members of the committee and 
for any members of the professional 
staff appointed under subparagraph 
(2) of paragraph (a) of this clause on 
matters related to committee work. 

(3) Services of the clerical staff 
members of each standing committee 
may be terminated by majority vote of 
the committee. 

(4) The foregoing provisions of this 
paragraph do not apply to the Com- 
mittee on Appropriations and the 
Committee on the Budget. 

(c) Each employee on the profession- 
al. clerical and investigating staff of 
each standing committee shall be enti- 
tled to pay at a single gross per annum 
rate, to be fixed by the chairman, 
which does not exceed the maximum 
rate of pay. as in effect from time to 
time, under applicable provisions of 
law. 

(d) Subject to appropriations hereby 
authorized, the Committee on Appro- 
priations and the Committee on the 
Budget may appoint such staff, in ad- 
dition to the clerk thereof and assist- 
ants for the minority, as it determines 
by majority vote to be necessary, such 
personnel, other than minority assist- 
ants. to possess such qualifications as 
the committee may prescribe. 

(e) No committee shall appoint to its 
staff any experts or other personnel 
detailed or assigned from any depart- 
ment or agency of the Government, 
except with the written permission of 
the Committee on House Administra- 
tion. 

(f) If a request for the appointment 
of a minority professional staff 
member under paragraph (a), or a mi- 
nority clerical staff member under 
paragraph (b). is made when no vacan- 
cy exists to which that appointment 
may be made, the committee neverthe- 
less shall appoint, under paragraph (a) 
or paragraph (b). as applicable, the 


person selected by the minority and 
acceptable to the committee. The 
person so appointed shall serve as an 
additional member of the professional 
staff or the clerical staff, as the case 
may be. of the committee, and shall be 
paid from the contingent fund, until 
such a vacancy (other than a vacancy 
in the position of head of the profes- 
sional staff, by whatever title desig- 
nated) occurs, at which time that 
person shall be deemed to have been 
appointed to that vacancy. If such va- 
cancy occurs on the professional staff 
when seven or more persons have been 
so appointed who are eligible to fill 
that vacancy, a majority of the minori- 
ty party members shall designate 
which of those persons shall fill that 
vacancy. 

(g) Each staff member appointed 
pursuant to a request by minority 
party members under paragraph (a) or 
(b) of this clause, and each staff 
member appointed to assist minority 
party members of a committee pursu- 
ant to an expense resolution described 
in paragraph (a) or <b) of clause 5. 
shall be accorded equitable treatment 
with respect to the fixing of his or her 
rate of pay. the assignment to him or 
her of work facilities, and the accessi- 
bility to him or her of committee 
records. 

(h) Paragraphs (a) and (b) of this 
clause shall not be construed to au- 
thorize the appointment of additional 
professional or clerical staff members 
of a committee pursuant to a request 
under either of such paragraphs by 
the minority party members of that 
committee if six or more professional 
staff members or four or more clerical 
staff members, provided for in para- 
graph (a)(1) or paragraph (b)(1) of 
this clause, as the case may be. who 
are satisfactory to a majority of the 
minority party members, are other- 
wise assigned to assist the minority 
party members. 

(i) Notwithstanding paragraphs 
(a)(2) and (b)(2). a committee may 
employ nonpartisan staff, in lieu of or 
in addition to committee staff desig- 
nated exclusively for the majority or 
minority party, upon an affirmative 
vote of a majority of the members of 
the majority party and a majority of 
the members of the minority party. 

Rule XII 

RESIDENT COMMISSIONER AND DELEGATES 

1. The Resident Commissioner to 
the United States from Puerto Rico 
and each Delegate to the House shall 
be elected to serve on standing com- 
mittees in the same manner as Mem- 
bers of the House and shall possess in 
such committees the same powers and 
privileges as the other Members. 

2. In a Committee of the Whole 
House on the state of the Union, the 
Resident Commissioner to the United 
States from Puerto Rico and each Del- 
egate to the House shall possess the 
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be such a majority on the first ballot 
f he ballots shall be repeated until a 
jority be obtained: and in all ballot- 
, blanks shall be rejected and not 
.*ken into the count in enumeration 
of votes or reported by the tellers. 

Rule XXXIX 

MESSACES 

Messages received from the Senate 
and the President of the United 
States, giving notice of bills passed or 
approved, shall be entered in the Jour- 
nal and published in the Record of 
that day's proceedings. 

Rule XL 

EXECUTIVE COMMUNICATIONS 

Estimates of appropriations and all 
other communications from the execu- 
tive departments, intended for the 
consideration of any committees of 
the House, shall be addressed to the 
Speaker, and by him referred as pro- 
vided by clause 2 of rule XXIV. 

Rule XLI 

QUALIFICATIONS Or OITICERS AND 

EMPLOYEES 

No person shall be an officer or em- 
ployee of the House, or continue in its 
employment, who shall be an agent 
for the prosecution of any claim 
against the Government or be inter- 
ested in such claim otherwise than as 
•»n original claimant or than in the 
■>per discharge of official duties. 

Rule XLI I 

GENERAL PROVISIONS 

The rules of parliamentary practice 
comprised in Jefferson's Manual and 
the provisions of the Legislative Reor- 
ganization Act of 1946. as amended, 
shall govern the House in all cases to 
which they are applicable, and in 
which they are not inconsistent with 
the standing rules and orders of the 
House and joint rules of the Senate 
and House of Representatives. 

Rule XUII 

CODE OP OFFICIAL CONDUCT 

There is hereby established by and 
for the House of Representatives the 
following code of conduct, to be known 
as the "Code of Official Conduct”: 

1. A Member, officer, or employee of 

the House of Representatives shall 

conduct himself at all times in a 
manner which shall reflect creditably 
on the House of Representatives. 

2. A Member, officer, or employee of 

the House of Representatives shall 

adhere to the spirit and the letter of 
the Rules of the House of Representa- 
tives and to the rules of duly consti- 
tuted committees thereof. 

3. A Member, officer, or employee of 
♦he House of Representatives shall re- 
ive no compensation nor shall he 
-•rmit any compensation to accrue to 

1 flis beneficial interest from any 

source, the receipt of which would 

occur by virtue of influence improper- 
ly exerted from his position in the 
Congress. 


4. A Member, officer, or employee of 
the House of Representatives shall not 
accept gifts (other than the personal 
hospitality of an individual or with a 
fair market value of S100 or less, as ad- 
justed under section 102(a)(2)(A) of 
the Ethics in Government Act of 1978) 
in any calendar year aggregating more 
than the minimal value as established 
by section 7342(a)(5) of title 5. United 
States Code, or $250. whichever is 
greater, directly or indirectly from any 
person (other than from a relative), 
except to the extent permitted by 
written waiver granted in exceptional 
circumstances by the Committee on 
Standards of Official Conduct pursu- 
ant to clause 4(e)(1)(E) of rule X. 

5. A Member, officer, or employee of 
the House of Representatives shall 
accept no honorarium for a speech, 
writing for publication, or other simi- 
lar activity. 

6. A Member of the House of Repre- 
sentatives shall keep his campaign 
funds separate from his personal 
funds. A Member shall convert no 
campaign funds to personal use in 
excess of reimbursement for legitimate 
and verifiable campaign expenditures 
and shall expend no funds from his 
campaign account not attributable to 
bona fide campaign or political pur- 
poses. 

7. A Member of the House of Repre- 
sentatives shall treat as campaign con- 
tributions all proceeds from testimo- 
nial dinners or other fund raising 
events. 

8. A Member or officer of the House 
of Representatives shall retain no one 
under his payroll authority who does 
not perform official duties commensu- 
rate with the compensation received in 
the offices of the employing authority. 
In the case of committee employees 
who work under the direct supervision 
of a Member other than a chairman, 
the chairman may require that such 
Member affirm in writing that the em- 
ployees have complied with the pre- 
ceding sentence (subject to clause 6 of 
rule XI) as evidence of the chairman's 
compliance with this clause and with 
clause 6 of rule XI. 

9. A Member, officer, or employee of 
the House of Representatives shall not 
discharge or refuse to hire any Individ- 
ual. or otherwise discriminate against 
any individual with respect to compen- 
sation. terms, conditions, or privileges 
of employment, because of such indi- 
vidual's race, color, religion, sex (in- 
cluding marital or parental status), 
handicap, age. or national origin, but 
may take into consideration the domi- 
cile or political affiliation of such indi- 
vidual. 

10. A Member of the House of Rep- 
resentatives who has been convicted 
by a court of record for the commis- 
sion of a crime for which a sentence of 
two or more years’ imprisonment may 
be imposed should refrain from par- 
ticipation in the business of each com- 
mittee of which he is a member and 
should refrain from voting on any 


question at a meeting of the House, or 
of the Committee of the Whole House, 
unless or until judicial or executive 
proceedings result in reinstatement of 
the presumption of his innocence or 
until he is reelected to the House after 
the date of such conviction. 

11. A Member of the House of Rep- 
resentatives shall not authorize or oth- 
erwise allow a non-House individual, 
group, or organization to use the 
words "Congress of the United 
States ", "House of Representatives ". 
or Official Business", or any combi- 
nation of words thereof, on any letter- 
head or envelope. 

12. (a) Except as provided by para- 
graph (b). any employee of the House 
of Representatives who is required to 
file a report pursuant to rule XLIV 
shall refrain from participating per- 
sonally and substantially as an em- 
ployee of the House of Representa- 
tives in any contact with any agency 
of the executive or judicial branch of 
Government with respect to nonlegis- 
lative matters affecting any nongov- 
ernmental person in which the em- 
ployee has a significant financial in- 
terest. 

(b) Paragraph (a) shall not apply if 
an employee first advises his employ- 
ing authority of his significant finan- 
cial interest and obtains from his em- 
ploying authority a written waiver 
stating that the participation of the 
employee is necessary. A copy of each 
such waiver shall be filed with the 
Committee on Standards of Official 
Conduct. 

As used in this Code of Official Con- 
duct of the House of Representa- 
tives— (a) the terms "Member" and 
"Member of the House of Representa- 
tives" include the Resident Commis- 
sioner from Puerto Rico and each Del- 
egate to the House; and (b) the term 

officer or employee of the House of 
Representatives" means any individual 
whose compensation is disbursed by 
the Clerk of the House of Representa- 
tives. 

For the purposes of clause 4 of this 
Code of Official Conduct, the term 
“relative" means, with respect to any 
Member, officer, or employee of the 
House of Representatives, an individ- 
ual who is related as father, mother, 
son. daughter, brother, sister, uncle, 
aunt, first cousin, nephew, niece, hus- 
band. wife, grandfather, grandmother, 
grandson, granddaughter, father-in- 
law. mother-in-law. son-in-law. daugh- 
ter-in-law. brother-in-law. sister-in-law. 
stepfather, stepmother, stepson, step- 
daughter. stepbrother, stepsister, half 
brother, half sister, or who is the 
grandfather or grandmother of the 
spouse of such Member, officer, or em- 
ployee. and shall be deemed to include 
the fiance or fiancee of the Member, 
officer, or employee. 
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RULES 

COMMITTEE ON BANKING, FINANCE AND URBAN AFFAIRS 
ONE HUNDRED SECOND CONGRESS 


RULE NO. 1.— GENERAL PROVISIONS 

1. (a) The Rules of the House are the rules of the committees and 
subcommittees so far as applicable, except that a motion to recess 
from day to day. and a motion to dispense with the first reading 
(in full) of a bill or resolution, if printed copies are available, are 
nondebatabie motions of high privilege in committee and sub- 
committees. 

(b) Each subcommittee of the Committee is a part of the 
Committee, and is subject to the authority and direction of the 
Committee and to its rules so far as applicable. 

2. The committee shall submit to the House, not later than Jan- 
uary 2 of each odd-numbered year, a report on the activities of 
the Committee under Rules X and XI of the Rules of the House 
during the Congress ending at noon on January 3 of such year. 

3. The committee s rules shall be published in the Congressional 
Record not later than 30 days after the Congress convenes in each 
odd-numbered year. 

RULE NO. 2 -POWERS AND DUTIES 


fhe powers and duties of the Committee are all those such as 
are enumerated or contained in the Rules of the House and the 
rulings and precedents of the House or the Committee. 

2. For the purpose of carrying out any of its functions and duties 
under Rules X and XI of the Rules of the House, the Committee, 
or any subcommittee thereof, is authorized-- 

(a) to sit and act at such limes and places within the United 
States, whether the House is in session, has recessed, or has ad- 
journed. and to hold hearings; 

(b) to conduct such investigations and studies as it may con- 
sider necessary or appropriate, and (subject to the adoption of 
expense resolutions as required by clause S of Rule XI of the 
Rules of the House) to incur expenses (including travel expenses) 
in connection herewith. The ranking minority Member of the full 
Committee or the relevant subcommittee shall be notified in ad- 
vance at such times as any Committee funds are expended for 
investigations and studies involving international travel; and 

(c) to require, by subpoena or otherwise (subject to clause 
3(a)). the attendance and testimony of such witnesses and the 
production of such books records, correspondence, memoranda, 
papers, and documents, in whatever form as it deems necessary. 
The Chairperson, may administer oaths to any witness. 

Subpoenas 


3. (a) A subpoena may be authorized and issued by the Com- 
mittee or a subcommittee under clause 2(c) in the conduct of any 
investigation or series of investigations or activities, only when 
authorized by a majority of the Members voting, a majority being 
present. The power to authorize and issue subpoenas under 
clause 2(c) may be delegated to the Chairperson of the Committee 
pursuant to such limitations as the Committee may prescribe. 
Authorized subpoenas shall be signed by the Chairperson of the 
Committee or by any Member designated by the Committee. 

(b) Compliance with any subpoena issued by the Committee 
under clause 2(c) may be enforced only as authorized or directed 
by the House. 

Review of continuing programs 

4. The Committee shall, in its consideration of all bills and joint 
resolutions of a public character within its jurisdiction, insure that 
appropriations for continuing programs and activities of the 
Federal government and the District of Columbia government 
will be made annually to the maximum extent feasible and con- 
sistent with the nature, requirements, and objectives of the pro- 
grams and activities involved. For the purposes of this paragraph, 
a government agency includes the organizational units of govern- 
ment listed in clause 7(c) of Rule XIII of the Rules of the House. 

5. The Committee shall review, from time to time, each continu- 
ing program within its jurisdiction for which appropriations are 
not made annually in order to ascertain whether such program 
could be modified so that appropriations therefore would be 
made annually. 

Budget Act Reports 

6. The Committee shall, on or before February 25 of each year, 
submit to the Committee on the Budget- 

la) the Committee's views and estimates with respect to all 
maters to be set forth in the concurrent resolution on the budget 
for the ensuing fiscal year which are within its jurisdiction or 
fuctions; and 

(b) an estimate of the total amounts of new budget authority, 
and budget outlays resulting therefrom, to be provided or au- 
thorized in all bills and resolutions within the Committee s juris- 
diction which it intends to be effective during that fiscal year. 

7. As soon as practicable after a concurrent resolution on the 
budget for any fiscal year is agreed to. the Committee (after con- 
sulting with the appropriate Committee or Committees of the 
Senate) shall subdivide any allocations made to it in the joint ex- 
planatory statement accompanying the conference report on such 
resolution, and promptly report such subdivisions to the House, 
in the manner provided by section 302 or section 602 (in the case 
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of fiscal years 1991 through 1995) of the Congressional Budget 
Act of 1974. 

8. Whenever the Committee is directed in a concurrent resolution 
-»n the budget to determine and recommend changes in laws, bills. 

resolutions under the reconciliation process it shall promptly 
.take such determination and recommendations, and report a 
reconciliation bill or resolution (or both) to the House or submit 
such recommendations to the Committee on the Budget in ac- 
cor dance with the Congressional Budget Act of 1974. 

RULE NO. 3.— MEETINGS 

Regular Meetings 

1 . Regular meetings of the Committee shall be held on the first 
Tuesday of each month while the Congress is in session, and the 
Chairperson shall provide to each Member of the Committee, as 
far in advance of the day of the regular meeting as the circum- 
stances make practicable, a written notice to that effect. 
Notwithstanding the preceding sentence, when the Chairperson 
believes that the Committee will not be considering any bill or 
resolution before the full Committee and that there is no other 
timely business to be transacted at a regular meeting, then no 
Committee meeting shall be held on that day. In such instances, 
the Chairperson shall not issue the notice of the regular meeting 
to the Members and the failure to receive such notice shall be 
treated by the Members as a cancellation of the regular meeting. 

Additional and Special Meetings 

2. The Chairperson may call and convene, as the Chairpeson 
considers necessary, additional meetings of the Committee for the 
consideration of any bill or resolution pending before the Com- 
mittee or for the conduct of other Committee business. The 
Committee shall meet for such purpose pursuant to that call of the 

'air. 

j. If at least three Members of the committee desire that a special 
meeting of the committee be called by the chairperson, those 
members may file in the offices of the Committee their written 
request to the Chairperson for that special meeting. Such request 
shall specify the measure or matter to considered. Immediately 
upon the filing of the request the clerk of the Committee shall 
notify the Chairperson of the filing of the request If, within 3 
calendar days after the filing of the request the chairperson does 
not call the requested special meeting to be held within 7 calendar 
days after the filing of the request a majority of the Members of 
the committee may file in the office* of the Committee their writ- 
ten notice that a special meeting of the Committee will be held 
specifying the date and hour thereof, and the measure or matter 
to be considered at that special meeting. The Committee shall 
meet on that date and hour. Immediately upon the filing of the 
notice, the clerk of the committee shall notify all Members of the 
Committee that such meeting will be held and inform them of its 
date and hour and the measure or matter to be considered; and 
only the measure or matter specified in that notice may be con- 
sidered at that special meeting. 

Open Meetings 

4. (a) Each meeting for the transaction of business, indutfing the 
markup of legislation, of the committee or each subcommittee 
thereof shall be open to the public except when the committee or 
subcommittee, in open session and with a majority present* de- 
termines by roll call vote that all or part of the remainder of the 
meeting on that day be closed to the public: Provided, however. 


that no person other than Members of the committee and such 
congressional staff and such departmental representatives as the\ 
may authorize shall be present at any business or markup session 
which has been dosed to the public. This paragraph does not 
apply to committee hearings which are provided for by paragraph 
(b) of this clause or to any meeting to any meeting that relates 
solely to internal budget or personnel matters. 

(b) Each hearing conducted by the committee or each subcom- 
mittee thereof shall be open to the public except when the com- 
mittee or subcommittee, in open session and with a majority 
present, determines by roll call vote that all or pan of the re 
mainder of that hearing on that day shall be closed to the public 
because disclosure of testimony, evidence, or other matters to be 
considered would endanger the national security or would violate 
any law or rule of the House of Representatives. Notwithstanding 
the requirements of the preceding sentence, a majority of those 
present (there being in attendance the requisite number required 
under the Rules of the Committee to be present for the purpose 
of taking testimony) - (1) may vote to close the hearing for the 
sole purpose of discussing whether testimony or evidence to be 
recieved would endanger the national security or violate clause 6 
of Rule IV; or 

(2) may vote to dose the hearing, as provided in clause 6 of 
Rule IV. 

No Member may be excluded from nonpanicipatorv attend- 
ance at any hearing of the Committee or a Subcommittee, unless 
the House of Representatives shall by a majority vote authorize 
the Committee or a particular subcommittee, for purposes of a 
particular series of hearings on a particular article of legislation 
or on a particular subject of of investigation, to dose its hearings 
to Members by the same procedures designated in this paragraph 
for dosing hearings to the public: provided, however, that the 
Committee or subcommittee may by the same procedure vote to 
dose one subsequent day of hearing. 

Broadcasting of Committee Meetings 

5. Any meeting of the Committee or a subcommittee that is open 
to the public may be covered in whole or in part by radio or 
tdevision or still photography, subject to the requirements and 
limitations of clause 3 of Rule XI of the Rules of the House. At 
all such meetings or proceedings, coverage by radio, television or 
still photography will be allowed unless specifically forbidden by 
a record vote of the Committee or Subcommittee. The Chair- 
person of the Committee or of a subcommittee shall determine, 
in Chairperson's discretion, the number of tdevision and still 
cameras permitted in a meeting room. The coverage of any 
meeting of the Committee or subcommittee thereof by tdevision. 
radio, or still photography shall be under the direct supervision 
of the Chairperson of the Committee, the subcommittee Chair- 
person. or other Member of the Committee presiding at such 
meeting, and for good cause, may be terminated by that Member. 

Addi t io n al Provisions 

6. If the chairperson of the committee or subcommittee, as the 
case may be Member of the majority party on the committee or 
subcommittee who is present shall preside at that meeting. 

7. No person other than a Member of Congress, Committee staff, 
or a person from a Member's staff when that Member has an 
amendment under consideration may stand in or be seated at the 
rostrum area of the Committee unless the Chairperson determines 
otherwise. 

RULE NO. 4.— HEARING PROCEDURES 
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i The chairperson, in the case of hearings to be conducted by j 
the Committee, and the appropriate subcommittee Chairperson, 
in the case of hearings to be conducted by a subcommittee, shall 
• public announcement of the dale, place and subject matter 
,t one week before the commencement of that hearing unless 
nairperson determines that there is good cause to begin such 
hearing at an earlier date. In the latter event the Chairperson or 
the subcommittee Chairperson, whichever the case may be shall 
make such public announcement at the earliest possible date. The 
clerk of the committee shall promptly notify all Members of the 
Committee, the Daily Digest: Chief Clerk, Official Reporters to 
House Committee and the committee scheduling service of the 
House Information Service System as soon as possible after such 
public announcement is made. 

2. (a) Each witness who is to appear before the committee or a 
subcommittee shall file with the clerk of the committee, at least 
24 hours in advance of his appearance. 200 copies of his proposed 
testimony if the appearance is before the committee, or 1 00 copies 
of his proposed testimony if the appearance is before a subcom- 
mittee: provided, however, that this this requirement may be 
waived by the chairperson of the Committee or appropriate sub- 
committee. after consultation with the ranking minority Member, 
when the said Chairperson determines it to be in the best interest 
committee or subcommittee, and furthermore, that this require- 
ment shall not be mandatory if a witness is given less than seven 
days notice of appearance prior to a hearing. 

(b) The Chairperson may require a witness to limit the oral 
presentation to a summary of the statement. 

3. Upon announcement of a hearing, the Qerk and Staff* Director 
shall cause to be prepared a concise summary of the subject 
matter (including legislative reports and other materials) under 
consideration which shall be made available immediately to all 
* * -nbers of the Committee. In addition, upon announcement 

hearing and subsequently as they are recieved. the Chair- 
jt\ shall make available to the Members of the Committee 
any official reports from departments and agencies on such mat- 
ter. 

Calling and Interrogation of Witnesses 

4. When any hearing is conducted by the Committee or any 
subcommittee upon any measure or matter, the minority party 
Members on the Committee shall be entitled, upon request to the 
Chairperson by a majority of those minority Members before the 
completion of such hearing, to call witnesses selected by the mi- 
nority to testify with respect to that measure or matter during at 
least one day thereon. 

5. Committee Members may question witnesses only when they 
have been recognized by the Chairperson for that purpose, and 
only for a 5-minuie period until all Members present have had 
an opportunity to question a witness. The 3-minute period for 
questioning a witness by any one Member can be extended only 
with the unanimous consent of all Members present. The ques- 
tioning of witnesses in both the full and subcommittee hearings 
shall be initiated by the Chairperson, followed by the ranking 
minority party Member and all other Members alternating be- 
tween the majority and minority. In recognizing Members to 
question witnesses in this fashion, the Chairperson shall take into 
consideration the ratio of the majority to the minority Members 
present and shall establish the order of recognition for questioning 
in such a manner as not to disadvantage the Members of the 
Committee. 


Investigative Hearing Procedures 

6. The following additional rules shall apply to tnvesiigauve 
hearings: 

(a) The Chairperson, at any investigative hearing, shall an- 
nounce in an opening statement the subject of the invesuganon. 

(b) A copy of the Committee rules and rule XI. clause 2 of the 
Rulesof the House shall be made available to each witness 

(c) Witnesses at investigative hearings may be accompanied by 
their own counsel for the purpose of advising them concerning 
their conslituuonal rights. 

(d) The Chairperson may punish breaches of order and deco- 
rum. and of professional ethics on the part of counsel, by censure 
and exclusion from the hearings: and the Committee may cite the 
offender to the House for contempt 

(e) Whenever it is asserted that the evidence or testimony at an 
investigative hearing may lend to defame, degrade, or incriminate 
any person. 

(1) such testimony or evidence shall be presented in executive 
session notwithstanding the provisions of clause 4(b) of Rule III. 
if by a majority of those present there being in attendance the 
requisite number required under the rules of the Committee to be 
present for the purpose of taking testimony, the Committee de- 
termines that such evidence or testimony may tend to defame, 
degrade, or incriminate any person: and 

(2) the Committee shall proceed to receive such testimony in 
open session only if a majority of the Members of the Committee, 
a majority being present, determine that such evidence or testi- 
mony will not tend to defame, degrade, or incriminate any person. 

In either case the Committee shall afford such person an oppor- 
tunity voluntarily to appear as a witness: and receive and dispose 
of requests from such person to subpeona additional witnesses. 

(0 Except as provided in paragraph (e), the Chairperson shall 
receive and the Committee shall dispose of requests to subpeona 
additional witnesses. 

(g) No evidence or testimony taken in executive session may 
be released or used in public session without the consent of the 
Committee. 

(h) In the discretion of the Committee, witnesses may submit 
brief and pertinent sworn statements in writing for inclusion in the 
record. The Committee is the sole judge of the pertinency of tes- 
timony and evidence adduced at its hearing. 

fi) A witness may review and photostat a copy of his or her 
testimony given at a public session, or if given at an executive 
session, when authorized by the Committee. 

RULE NO. 5 — REPORTING OF BILLS AND RESOL- 
UTIONS 

1. (a) It shall be the duty of the Chairperson of the Committee 

to report or cause to be reported promptly to the House any 
measure approved by the Committee and to lake or cause to be 
taken necessary steps to bring the mailer to a vote. 

(b) In any event, the report of the Committee on a measure 
which has beim approved by the Committee shall be filed within 
7 calendar days (exclusive of days on which the House is not in 
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session) after the day on which there has been filed with the derk 
of the Committee a'written request, signed by a majority of the 
Members of the Committee, for the reporting of that measure. 
Upon the filing of any such request, the derk of the Committee 
shall transmit immediately to the Chairperson of the Committee 
notice of the filing of that request 

2. No measure or recommendation shall be reported from the 
Committee unless the quorum requirement of clause 1(a) of Rule 
VI is satisfied. 

Committee Reports 

3. The report of the Committee on a measure which has been 
approved by the Committee shall indude-- 

(a) a cover page, which must show that suppiememntal. mi- 
nority and additional views (if any), the estimate and comparison 
prepared by the Director of the Congressional Budget Office, and 
the recommendations of the Committee on Government Oper- 
ations (whenever submitted), are induded in the report: 

(b) the amendments adpoted by the Committee: 

(c) a section by section analysis of the bill as reported, when- 
ever possible: 

(d) an explanation of the legislation, if the Chairperson de- 
cides one is necessary: 

(e) a statement of the total number of votes cast for. and the 
total number of votes cast against, the reporting of the bill or re- 
solution. including the name of each Member voting for and vot- 
ing against the motion to report, and whether by proxy or in 
person, and the names of those Members absent; 

(0 the oversight findings and recommendations required pur- 
suant to clause 2(b) of Rule X of the Rules of the House sepa- 
rately set out and dearly identified: 

(g) the statement required by section 308(aXl) of the Con- 
gressional Budget Act of 1974. separately set out and dearly 
identified, if the measure provides new budget authority, new 
spending authority described in section 401(cX2) of such Act new 
credit authority, or an increased or decrease in revenues or tax 
expenditures: 

(h) the estimate and comparison prepared by the Director of 
the Congressional Budget Office under section 403 of such Act 
••psraiely sat out and clearly identified, whenever (he Director (If 
timely submitted prior to the filing of the report) has submitted 
such estimate and comparison to the Committee; 

0) a summary of the oversight findings and recommendations 
made by the Committee on Government Operations under da use 
4(cM2) of Rule X of the Rules of the House separatdy set out and 
dearly identified whenever such findings and recommendations 
have been submitted to the Committee in a timdy fashion to allow 
an opportunity to consider such findings and recommendations 
during the Committee s deliberations on the measure; 

(j) for a bill or joint resolution of a public character reported 
by the Committee, a detailed analytical statement as to whether 
the enactment of such bill or joint resolution into law may have 
an inflationary impact on prices and costs in the operation of the 
national economy: 


(k) a statement in accordance with section 5(b» of the Federal 
Advisory Committee Act: 

(l) any supplemental, minority, or additional views, if submit 
ted in accordance with dause 5; 

(m) the Ramsey er document required under clause 3 of Rule 
XUI of the Rules of the House: and 

(n) the estimate and comparison of costs incurred in carrying 
out the bill or resolution, as may be required by dause 7 of Rule 
XUI of the Rules of the House/ 

4. The report of Committee, when filed with the House, shall be 
accompanied by three copies of the bill or resolution as amended. 

5. (a) If. at the time of approval of any measure or matter by the 
Committee, any Member of of the Committee gives notice of in- 
tention to file supplemental, minority or additional views, that 
Member shall be entitled to not less than 3 calendar days (ex- 
cluding Saturdays. Sundays, and legal holidays) in which to file 
such views, in writing and signed by that Member with the Qerk 
of the Committee. All such views so filed by one or more Mem- 
bers of the Committee shall be induded within, and shall be part 
of. the report filed by the Committee with respect to that measure 
or matter. No report shall be filed until the Chairperson and 
d is cu s sed it with the ranking minority Member of the Committee 
and the Chairperson of the subcommittee from which the legis- 
lation emanated or would have emanated. The report of the 
Committee upon that measure or matter shall be printed in a 
single volume which - 

(1) shall indude all supplemental, minority, or additional 
views which have been submitted by the time of the filing of the 
report, and 

(2) riiall bear upon its cover a redial that any such supple- 
mental. minority, or additional views and any material submitted 
under paragraph (h) and (i) of clause 3 are induded as pan of the 
report. 

(b)This dause does not preclude- 

(1) the immediate filing or printing of a Committee report 
unless timdy request for the opportunity to file supplemental, 
minority, or additional views has been made as provided by this 
subparagraph: or 

(2) the filing by the Committee of any supplemental report 
upon any measure or matter which may be rquired for the cor- 
rection of any technical error or omission in a previous report 
made by that Committee upon that measure or matter. 

Hearing Prints 

6. If hearings have been hdd on any such measure or matter sc 
reported, the Committee shall make every reasonable effort tc 
have such hearings printed and available for distribution to the 
Members of the House prior to the consideration of such measure 
or matter in the House. This subparagraph shall not apply to- 

(a) any measure for the declaration of war. or the declaration 
of a national emergency, by the Congress; or 

(b) any decision, determination, or action by a government 
agency which would become, or continue to be. effective unless 
disapproved or otherwise invalidated by one or both Houses ol 
Congress. For the purposes of the preceding sentence, a govern- 
ment agency includes any department, agency, establishment, 
wholly owned government corporation, or intrumentalily of the 
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Federal government or the government of the District of 
Columbia. 

RULE NO. 6-QUORUMS 

; A quorum, for the purpose of reporting any bill or resol- 
ution, shall consist of a majority of the Committee actually pres- 
ent. which shall be deemed the case if the records of the 
Committee establish that a majority of the Committee responded 
on a roll call vote on that question. No point of order shall lie 
with respect to any measure or recommendation on the ground 
that it was reported without a majority of the Committee actually 
present unless such point of order was timely made in Committee. 

(b) A quorum, for the purpose of taking any action other than 
the reporting of a bill or resolution, shall consist of one-third of 
the Members of the Committee. 

(c) A quorum, for the purpose of taking testimony and re- 
ceiving evidence, shall consist of any two Members of the Com- 
mittee. 

RULE NO. 7.— PROXIES 

1. So vole by any Member of the Committee or any of its sub- 
committees with respect to any measure may be cast by proxy 
unless a proxy authorization is given in writing by the Member 
desiring to vote by proxy, which authorization shall assert that the 
Member is absent on official business or is otherwise unable to 
be present at the meeting of the Committee or subcommitee. shall 
designate the person who is to execute the proxy authorization, 
and shall be limited to a specific measure or matter and any 
amendments or motions pertaining thereto. Each proxy to be ef- 
fective shall be signed by the Member assigning the vole and shall 
contain the date and time of the day that the proxy is signed. No 
shall be voted on a motion to adjourn or shall be counted 
;e a quorum. 2. Proxies shall have the following form: 

House of Representatives 
Washington. DC. 

Dear : 

I will be absent on official business or otherwise unable to be 
present at the meeting of the Committee or subcommittee. I 
hereby authorize you to vote in my place and stead in the con- 
sideration of and any amendments or motions pertain- 

ing thereto. The official business that necessitates my absence 
is . 


Member of Congress. 

F.xeculed this the day of . 19 at the time 

of p.m. a.m. 

RULE NO. 8.-SUBCO.MMITTEES-JURISDICTION 

1. There shall be in the Committee on Banking, Finance and 
Lrban Affairs the following standing subcommittees: 

Subcommitlee'on Housing and Community Development; 
Subcommittee on Financial Institutions Supervision. Regu- 
lation and Insurance: 

Subcommittee on Consumer Credit and Insurance; 
Subcommittee on Economic Growth and Credit Formation; 
and 


Subcommittee on General Oversight. Investigations and the 

Resolution of Failed Financial Institutions: 

Subcommittee on International Development. Finance. Trade 

and Monetary Policy; 

each of which shall have the jurisdiction and related (unctions 
assigned to it by this clause; and all bills, resolutions, and other 
matters relating to subjects within the jurisdiction of this Com- 
mittee shall be referred to such subcommittees as follows: 

Subcommittee on Housing and Community Development 

(a) The jurisdiction of the Subcommittee on Housing and 
Community Development extends to and includes- 

(1) all matters relating to housing (except programs admin- 
istered by the Veterans' Administration), including mortgage and 
loan insurance pursuant to the National Housing Act: FH.A 
mortgage interest rales; rural housing; housing assistance pro- 
grams; secondary mortgage market programs and all other ac- 
tivities of FNMA. GNMA, and FHLMC; private mortgage 
insurance; housing construction and design standards; housing- 
related energy conservation; housing research and demonstration 
programs: financial and technical assistance for nonprofit housing 
sponsors; counseling and assistance; regulation of the housing in- 
dustry (including landlord-tenant relations); real estate lending 
powers of financial institutions (including regulation of settlement 
costs); 

(2) matters relating to community development and com- 
munity planning training and research, including community de- 
velopment block grants; urban renewal; rehabilitation loans and 
grants: neighborhood facilities grants; open space land and urban 
beautification grants; water and sewer facilities grants; public fa- 
cilities loans: advance acquisition of land programs; new com- 
munities assistance programs; national urban growth policies; 
comprehensive planning (including land use and areawide pro- 
grams); community development training and fellowships: urban 
research and technologies; and regulation of interstate land sales; 
and 

(3) FHA property improvement loans under title I of the 
National Housing Act which can be used to finance the preser- 
vation of historic structures; community development block grant 
funds authorized under title I of the 1974 Housing Act which can 
be used to finance the acquisition and preservation of historic 
properties; and section 701 comprehensive planning grants to 
public bodies which can be used to finance surveys of historic sites 
and structures. 

Subcommittee on Financial Institutions Supervision, Regulation 
and Deposit Insurance 

(b) The jurisdiction of the Subcommittee on Financial Insti- 
tutions Supervision. Regulation and Deposit Insurance extends to 
and indudes- 

(1) all agencies which directly or indirectly exerdse supervi- 
sory or regulatory authority in finandal institutions, and the es- 
tablishment of interest rate ceilings on deposits; 

(2) all auxiliary matters affecting or arising in connection 
with the supervisory and regulatory activities of the Office of the 
Comptroller of the Currency, the Federal Deposit insurance 
Corporation, the Board of Governors of the Federal Reserve 
System and the Federal Reserve System, the Office of Thrift 
Supervision, and 'the National Credit Union Administration, to- 
gether with those activities and operations of any other agency or 
department which rdate to both domestic or foreign finandal in- 
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2d Session H. RES. 437 

Directing the Committee on Agriculture, the Committee on Banking, Finance 
and Urban Affairs, the Committee on Government Operations, the Com- 
mittee on the Judiciary, and the Committee on Small Business to com- 
mence hearings on issues within their jurisdiction relating to the 
Whitewater Development Corporation and related issues. 


IN THE HOUSE OF REPRESENTATIVES 

Mat 24, 1994 

Mr. Doolittle (for himself, Mr. Gingrich, Mr. Ahmet, Mr. McCollum, 
Mr. DeLat, Mr. Hunter, Mr. Htde, Mr. Walker, Mr. Leach, Mr. 
Roberts, Mr. Clinger, Mr. Fish, Mrs. Meters of Kansas, Mr. Al- 
lard, Mr. Bachus of Alabama, Mr. Baker of California, Mr. Baker 
of Louisiana, Mr. Ballenger, Mr. Barrett of Nebraska, Mr. Bart- 
lett of Maryland, Mrs. Bentlet, Mr. Bereuter, Mr. Bliley, Mr. 
Blute, Mr. Boehlert, Mr. Boehner, Mr. Bunking, Mr. Burton of 
Indiana, Mr. Canady, Mr. Castle, Mr. Combest, Mr. Collins of Geor- 
gia, Mr. Cunningham, Mr. Crane, Mr. Dorkan, Mr. Dreier, Ms. 
Dunn, Mr. Everett, Mr. Ewing, Mr. Gekas, Mr. Gallo, Mr. 
Gillmor, Mr. Goodlatte, Mr. Hancock, Mr. Hastert, Mr. Heflet, 
Mr. Herger, Mr. Hobson, Mr. Hoekstra, Mr. Hoke, Mr. 
HUFFIKGTOK, Mr. Ingus of South Carolina, Mr. Istook, Mrs. JOHN- 
SON of Connecticut, Mr. Sam Johnson of Texas, Mr. Klug, Mr. 
Knollenbero, Mr. Kyl, Mr. Lewis of Florida, Mr. Linder, Mr. Lrv- 
ingston, Mr. Lucas, Mr. McKeok, Mr. Makzullo, Mr. Miller of 
Florida, Mr. Nussle, Mr. Packard, Mr. Paxon, Mr. Pombo, Ms. 
Prtce of Ohio, Mr. Ravenel, Mr. Rohrabacher, Mr. Rogers, Mr. 
Royce, Mr. Santorum, Mr. Saxton, Mr. Schiff, Mr. Shats, Mr. 
Shuster, Mr. Smith of New Jersey, Mr. Smith of Texas, Mr. Smith 
of Michigan, Mr. Solomon, Mr. Spence, Mr. Stearns, Mr. Stump, Mr. 
Talent, Mr. Taylor of North Carolina, Mr. Thomas of Wyoming, Mr. 
Torkildsen, Mr. Ufton, Mrs. Vucanovich, Mr. Weldon, Mr. Wolf, 
and Mr. Zeliff) submitted the following resolution; which was referred 
to the Committee on Rules 
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RESOLUTION 

Directing the Committee on Agriculture, the Committee on 
Banking, Finance and Urban Affairs, the Committee 
on Government Operations, the Committee on the Judici- 
ary, and the Committee on Small Business to commence 
hearings on issues within their jurisdiction relating to 
the Whitewater Development Corporation and related 
issues. 

Whereas allegations have been reported in public concerning 
the possibility of unethical or illegal conduct in connec- 
tion with Madison Guaranty Savings and Loan Associa- 
tion (MGS&L), Whitewater Development Corporation, 
Capital Management Services Inc. (CMS), Ray. E. Fried- 
man & Company (REFCO), and Lasater and Company; 
and 

Whereas Congress has a constitutional obligation to conduct 
oversight of matters relating to the operations of the 
Government, including matters related to any govern- 
mental investigations which may, from time to time, be 
undertaken: Now, therefore, be it 

1 Resolved, That — 

2 (1) the Committee on Agriculture, the Commit- 

3 tee on Banking, Finance and Urban Affairs, the 

4 Committee on Government Operations, the Commit- 

5 tee on the Judiciary, and the Committee on Small 

6 Business are instructed to commence hearings on is- 
sues within their jurisdiction relating to Madison 
Guaranty Savings and Loan Association, Whitewater 
Development Corporation, Capital Management 

•HRE8 437 IH ^ ^ 


7 

8 
9 


9216 


3 

1 Services Inc., Ray. E. Friedman & Company 

2 (REFCO), and Lasater and Company, and such re- 

3 lated issues as may be appropriate not later than 

4 August 15, 1994, and to submit written findings 

5 concerning such matter to the House not later than 

6 the sine die adjournment of this Congress; 

7 (2) the respective committees shall work, inso- 

8 far as it is feasible consistent with the requirements 

9 of this resolution, to accommodate the work of Spe- 

10 cial Counsel Robert B. Fiske, Jr., and shall not 

11 grant immunity under sections 6002 and 6003 of 

12 title 18, United States Code, over the objection of 

13 Special Counsel Robert Fiske to any witness called 

14 to testify at these hearings; and 

15 (3) the Speaker and the majority and minority 

16 leaders are instructed to meet to determine the ap- 

17 propriate timetable, procedures, and other relevant 

18 issues relating to congressional oversight. 

o 
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PROBE 

From page A1 

| said House Minority Whip Newt 
Gingrich of Georgia. 

But Rep. John T. Doolittle, 
whose resolution this week to 
force Whitewater- Madison hear- 
ings was endorsed by 92 GOP col- 
leagues, balked at the agreement. 

“This is completely and totally 
unacceptable,” the California Re- 
publican said. “There is no reason 
why these hearings can’t get un- 
der way immediately, and cer- 
tainly no rationale why discus- 
sions about them have to wait until 
after the Memorial Day recess.” 

Mr. Doolittle's comments were 
in response to statements by Mr. 
Fiske; Mr. Foley, Washington 
Democrat; and House Minority 
Leader Robert H. Michel, Illinois 
Republican. 

“We have made accommoda- 
tions in my resolution to prevent 
any interference in the Fiske in- 
quiry, and for the American people 
to have to wait further for answers 
to some very serious questions is 
simply not appropriate,” Mr. Doo- 
little said. “The majority party has 
dragged Us feet and stonewalled 
on every occasion.” 

After the meeting on Capitol 
Hill with the House leadership, 
Mr. Fiske suggested that limited 
congressional hearings into the 
first phase of his probe, which in- 
cludes the death of Deputy White 
House Counsel Vincent W. Foster 
Jr. and improper contacts between 
the Clinton administration and 
government regulators, could be- 
gin by the end of July. 

The Republican leadership 
agreed. Mr. Michel’s spokeswo- 
man, Missi Tfessier, said he found 
no problem with Mr. Fiske’s an- 
nounced timetable and planned to 
meet with Mr. Foley after the Me- 
morial Day recess to discuss a 
hearings schedule. 

Mr. Doolittle did not mention his 
Republican colleagues by name 
but said there is no reason why 
delays are necessary and no prece- 
dent for Mr. Fiske to dictate a hear- 
ings schedule. 


“We don’t want these hearings 
to be delayed or limited, and there 
is no reason why that has to be 
done,” he said. “I’m not looking for- 
ward to having the hearings put off 
to August or later and end up with 
two days because of other press- 
ing business. 

“Because of its oversight re- 
sponsibility, the House does not 
have to honor any request by Mr. 
Fiske to hold off on the hearings.” 

Many Republicans in the House 
and Senate have been angry the 
past several months over delays by 
Democrats in scheduling hear- 
ings. Both houses passed res- 
olutions in March calling for 
Whitewater-Madison hearings. 

On Wednesday, Sen. Alfbnse M. 
D’ Amato, New York Republican, 
offered a resolution to create a 16- 
member special subcommittee to 
look into the Whitewater-Madison 
affair and threatened to attach the 
measure to “every single bill that 
comes forward until we have these 
hearings.” 

The resolution calls for the ap- 
pointment of eight Democrats and 
eight Republicans to a Senate 
Banking subcommittee to look into 


Whitewater-Madison allegations. 

Senate Democrats, including 
Majority Leader George Mitchell 
of Maine, described the effort as 
“raw partisan politics.” 

The first phase of the Fiske in- 
quiry involves a look into the July 
20 death of Mr. Foster, whose body 
was found in a park in Fairfax 
County; the White House handling 
of the death, which was ruled a 
suicide by the U.S. Park Police; 
and meetings between Clinton ad- 
ministration officials and govern- 
ment regulators looking into a 
failed Arkansas thrift owned by a 
longtime Clinton friend and busi- 
ness partner. 

Fiske investigators working out 
of Washington, including homicide 
expert Roderick C. Lankier, a for- 
mer assistant district attorney in 
New York, are conducting the First 
phase. Investigators working out 
of Little Rock are looking into fi- 
nancial problems involving Madi- 
son Guaranty Savings and Loan 
Association and Whitewater De- 
velopment Corp. 

The Arkansas phase of the Fiske 
inquiry is not expected to be com- 
pleted for several months. 
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two aspects of the Whitewater in- vestigation into Arkansas-based has pressed for disclosure of govern- amendments before the recess when 
vestigation would be in late July or matters, including the past invest- ment documents related to Madison Dole assured them that he was mak- 

* early August. ments of President Clinton and Hilla- and Whitewater, is the panel’s top ing progress in his talks with Mitch- 

' A spokesman for Senate Majority ry Rodham Clinton in the White- Republican. ell and believed agreement was 

Leader George J. Mitchell (D- water Development Co., was Gingrich named four committees near. 
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GOP senators 
harden stand 


on Whitewater 


D’Amato, Dole 
insist on special 
hearings panel 

By Jerry Seper 

THC WMHMQTON IMS 


Republican senators yesterday 
demanded creation of a 16- mem- 
ber bipartisan subcommittee to in- 
vestigate the Whitewater Madison 
affair, accusing Democrats of 
“foot-dragging" in an effort to pro- 
tect the Clinton administration 
from congressional scrutiny. 

The proposal, offered during a 
floor speech by Sen. Alfonse M. 
D’Amato. would establish a special 
subcommittee of the Senate Bank- 
ing Committee — eight Democrats 
and eight Republicans — to “inves- 
tigate and hold hearings" on all 
pending White waters Madison is- 
sues. 

Mr. D’Amato, New York Repub- 
lican and ranking minority mem- 
ber on the Banking Committee, 
said in a 20-page resolution that 
Republicans no longer are willing 
to wait for the Senate Democratic 
leadership to establish jurisdic- 
tion for the hearings or to set a 
timetable for them to begin. 

“When we return [from the Me- 
morial Day recess], if there is no 
agreement, we are prepared to of- 
fer legislation on every single bill 
that comes forward — until we 
have these hearings," Mr. D’Amato 
said. 

The Memorial Day recess is 


scheduled to begin tonight and 
continue through June 8. 

Senate Majority Leader George 
Mitchell responded by saying he 
would “do all I can to see that Con- 
gress meets its responsibilites” in 
supporting an earlier Senate res- 
olution — passed 98-0 on March 17 
— calling for Whitewater-Madison 
hearings. But he made no prom- 
ises when they would be held or 
under what conditions. 

“The real motive behind this re- 
quest today is . . . raw partisan poli- 
tics," said Mr. Mitchell. Maine 
Democrat. “It’s a chance to take a 
few more shots at the president, to 
score a few more political points. 

“We will have hearings; we will 
comply," he said. “But we will do it 
in a responsible way and not in a 
political circus.’’ 

Mr. Mitchell noted that negoti- 
ations were continuing between 
his office and that of Senate Mi- 
nority Leader Bob Dole of Kansas 
on how to structure the pending 
hearings, adding that the discus- 
sions were “moving ahead.” 

He said, however, he would not 
schedule hearings if there was any 
possibility they could interfere 
with the Whitewater-Madison in- 
vestigation now being conducted 
by Special Counsel Robert B. 
Fiske Jr, who is scheduled to meet 
today with the House leadership to 
discuss the status of his inquiry. 

“We will have a better idea about 
this when we know the special 
counsel's timetable,’’ Mr. Mitchell 
said. 

Mr. Dole, during a spirited 
debate on the Senate floor, said he 

see HEARINGS, page A12 
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In a last-ditch effort to end the 
standoff through compromise. Mr 
Dole yesterday gave Mr. Mitchell 
a written proposal that sources 
said for WhitewaterMadison 
hearings to be held by a "select 
committee” with a special twist 
The Senate Whitewater commit- 
tee would be baaed on the Banking 
Committee. Mr. Mitchell would ap- 
point to the special committee five 
Democrats from the Banking 
Committee, and Mr. Dole would 
.appoint five Republicans from 
that committ ee. 

Mr Mitchell and Mr Dole each 
would select three additional 
members of their parties from 
other committees, giving the se- 
lect committee eight Democrats 
and eight Republicans. 

Mr Dole originally called for a 
■elect co mmi t te e foe kind Bwte 
famous during Watergate, but Mr. 
Mitchell said he wanted hearings 
held by one regular committee 

I see GOP, page A10 
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House Reoubhcans John T. Doolittle (left). Newt Gingnch (center) and Dana Rohrabacher relax before a news conference demanding heanngs 


GOP 

From page Al 

with powers h mated to its normal 
jurisdiction. 

Republicans objected for a vari- 
ety of reasons. One was that first 
lady Hillary Rodham Clinton s 
commodities trading falls under 
the jurisdiction of the Agricul- 
tural Committee, and only it could 
subpoena records from the Chi- 
cago Mercantile Exchange Under 
Mr. Dole’s proposal, the select 
committee could subpoena her 
records. 

Mr. Doolittle and 92 other Re- 
publicans signed the House res- 
olution. which calls on the Agricul- 
ture. Banking. Government Oper- 
ations, Judiciary and Small Busi- 
ness committees to begin heanngs 
by Aug IS Democrats head ail the 
House committees 

The resolution, which cites a 
'constitutional obligation" by 
House members to look into the 
Whitewater-Madison affair, fol- 
lows by a week calls by the House 
Republican leadership for the 
heanngs to begin. 

House Minonty Leader Robert 
H. Michel, noting that a "consider- 
able amount of time" had passed 
since a March 22 resolution call- 
ing for Whitewater- Madison hear 
mgs. asked House Speaker Thom- 
as S Foley last Wednesday to 
schedule planning sessions on be- 
ginning the heanngs. 


"According to the resolution, we 
are to meet to determine the ap- v 
propnate tune table, procedures 
and forum for appropriate con- 
gressional oversight, including 
heanngs." Mr. Michel, Illinois Re- 
publican. said in a letter. "As you 
know, no such meeting has taken 
place, despite my requests that 
one be held as soon as possible." 

Mr Foley. Washington Demo- 
crat. said at the tune that the hear- 
ings would be "considered" when 
special counsel Robert B. Fiske Jr. 
indicated that the First phase of his 
Whitewater Madison investigation 
had been completed. The speaker 
said the heanngs would begin 
"when we are ready” 

"We have a resolution that calls 
for [heanngs) when it is also con- 
sistent with Mr. Fiske's investiga- 
tion." he said. "That is the condi- 
tion that the House resolution 
imposed upon the heanngs. so 
when Mr. Flske indicates that his 
investigation is over, or that phase, 
we will consider the scheduling of 
heanngs." 

WhitewaterMadison heanngs 
were tentatively approved by the 
House and Senate. They were to 
begin after the leadership deter- 
mined they would not jeopardize 
the Fiske inquiry. 

According to the House res- 
olution offered yesterday, the hear- 
ings would target "alleged uneth- 
ical or illegal conduct" involving: 

• Whitewater Development 


Corp., a northern Arkansas real 
estate venture jointly owned by 
Mr. din ton. James B McDougal 
and their wives. The S 203.000 part- 
nership was created in August 
1978 and continued through No- 
vember 1992. 

• Madison Guaranty Savings 
and Loan Association, an Arkan- 
sas thrift owned by Mr. McDougal 
that failed m 1989 at a coat to tax- 
payers of S50 million. 

• Capital-Management Ser- 
vices Inc., a Small Business 
Administraoon-licensed lending 
agency owned by former Judge 
David L Hale, who has accused 
Mr. Clinton and Mr. McDougal of 
pressuring him for an illegal 

5300.000 S BA-backed loan for Su- 
san McDougal. 

• Laaater & Co. Inc., a Little 
Rock investment firm owned by 
Dan R. Lasaoer, a longtime Clinton 
supporter whose company was 
awarded millions of dollars in 
state-approved, tax-exempt boods 
while he was under investigation 
for cocaine distribution. He later 
was convicted and sentenced to 30 
months ui prison. 

• Ray E. Friedman k Co. (Ref- 
co). a commodity brokerage firm 
with offices in Springdale. Ark., 
where Mrs. Clinton parlayed a 

51. 000 investment in cattle futures 
in 1978 into a S 100,000 profit in 10 
months. 

Whitewater. Madison. Capital- 


Management. Lasater and Refco 
are part of the Fiske investigation, 
which has a team of nearly a dozen 
prosecutors and 25 FBI agents 
working out of offices in Little 
Rock and Washington. 

Mr. Doolittle said the resolution 
introduced yesterday was "neces- 
sary to bring a definitive res- 
olution to this scandal, which has 
crippled the president's and Con- 
gress' ability to govern effec- 
tively" 

"TVvo months have elapsed since 
the House passed a weak White- 
water resolution, which did not re- 
quire heanngs but only recom- 
mended that Democrat and Re- 
publican leaders should meet to 
set a timetable for heanngs.” he 
said “Those heanngs to date have 
not yet materialized, and no time- 
table has been set.” 

He said heanngs are necessary 
to resolve “vanous and contradic- i 
©ry” information from the White 
House about the Clintons' involve- 
ment in WhitewaterMadison. 

“The only mechanism which 
will ensure the Amencan people 
f ull disclosure — a complete ac- 
count of what President Clinton 
knows about Whitewater and why 
he has. so far. bristled and skirted 
the most basic questions — is con- 
gressional hearings with full par- 
ticipation by members of both po- 
litical parties.'* he said. 
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STANDING RULES OF THE SENATE [25.1a] 


shall be appointed in the same manner as standing com- 
mittees. 

4. When a chairman of a committee shall resign or 24.4 
cease to serve on a committee, action by the Senate to fill 
the vacancy in such committee, unless specially otherwise 
ordered, shall be only to fill up the number of members of 
the committee, and the election of a new chairman. 

RULE XXV 25 

STANDING COMMITTEES 

1. The following standing committees shall be appointed 25.1 
at the commencement of each Congress, and shall contin- 
ue and have the power to act until their successors are 
appointed, with leave to report by bill or otherwise on 
matters within their respective jurisdictions: 

(a) (1) Committee on Agriculture, Nutrition, and Forest- 25.1a 
ry, to which committee shall be referred all proposed leg- 
islation, messages, petitions, memorials, and other matters 
relating primarily to the following subjects: 

1. Agricultural economics and research. 

2. Agricultural extension services and experiment sta- 
tions. 

3. Agricultural production, marketing, and stabilization 
of prices. 

4. Agriculture and agricultural commodities. 

5. Animal industry and diseases. 

6. Crop insurance and soil conservation. 

7. Farm credit and farm security. 

8. Food from fresh waters. 

9. Food stamp programs. 

10. Forestry, and forest reserves and wilderness areas 
other than those created from the public domain. 

11. Home economics. 

12. Human nutrition. 

13. Inspection of livestock, meat, and agricultural prod- 
ucts. 

14. Pests and pesticides. 

15. Plant industry, soils, and agricultural engineering. 

16. Rural development, rural electrification, and water- 
sheds. 

17. School nutrition programs. 

(2) Such committee shall also study and review, on a 
comprehensive basis, matters relating to food, nutrition, 


25 


239 / 


9225 


[25.1b] 


STANDING RULES OF THE SENATE 


and hunger, both in the United States and in foreign 
countries, and rural affairs, and report thereon from time 
to time. 

25.1b (b) Committee on Appropriations, to which committee 

shall be referred all proposed legislation, messages, peti- 
tions, memorials, and other matters relating to the follow- 
ing subjects: 

1. Appropriation of the revenue for the support of the 
Government, except as provided in subparagraph (e). 

2. Rescission of appropriations contained in appropria- 
tion Acts (referred to in section 105 of title 1, United 
States Code). 

3. The amount of new spending authority described in 
section 401(cX2) (A) and (B) of the Congressional Budget 
Act of 1974 which is to be effective for a fiscal year. 

4. New spending authority described in section 
401(cX2XC) of the Congressional Budget Act of 1974 provid- 
ed in bills and resolutions referred to the committee under 
section 401(bX2) of that Act (but subject to the provisions 
of section 401(bX3) of that Act). 

25.ic (c) (1) Committee on Armed Services, to which commit- 

tee shall be referred all proposed legislation, messages, 
petitions, memorials, and other matters relating to the 
following subjects: 

1. Aeronautical and space activities peculiar to or pri- 
marily associated with the development of weapons sys- 
tems or military operations. 

2. Common defense. 

3. Department of Defense, the Department of the Army, 
the Department of the Navy, and the Department of the 
Air Force, generally. 

4. Maintenance and operation of the Panama Canal, 
including administration, sanitation, and government of 
the Canal Zone. 

5. Military research and development. 

6. National security aspects of nuclear energy. 

7. Naval petroleum reserves, except those in Alaska. 

8. Pay, promotion, retirement, and other benefits and 
privileges of members of the Armed Forces, including 
overseas education of civilian and military dependents. 

9. Selective service system. 

10. Strategic and critical materials necessary for the 
common defense. 
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(C) to request and evaluate continuing studies of tax 
expenditures, to devise methods of coordinating tax 
expenditures, policies, and programs with direct 
budget outlays, and to report the results of such stud- 
ies to the Senate on a recurring basis; and 

(D) to review, on a continuing basis, the conduct by 
the Congressional Budget Office of its functions and 
duties. 

25.if (f) (1) Committee on Commerce, Science, and Transpor- 

tation, to which committee shall be referred all proposed 
legislation, messages, petitions, memorials, and other mat- 
ters relating to the following subjects: 

1. Coast Guard. 

2. Coastal zone management. 

3. Communications. 

4. Highway safety. 

5. Inland waterways, except construction. 

6. Interstate commerce. 

7. Marine and ocean navigation, safety, and transporta- 
tion, including navigational aspects of deepwater ports. 

8. Marine fisheries. 

9. Merchant marine and navigation. 

10. Nonmilitary aeronautical and space sciences. 

11. Oceans, weather, and atmospheric activities. 

12. Panama Canal and interoceanic canals generally, 
except as provided in subparagraph (c). 

13. Regulation of consumer products and services, in- 
cluding testing related to toxic substances, other than pes- 
ticides, and except for credit, financial services, and hous- 
ing. 

14. Regulation of interstate common carriers, including 
railroads, buses, trucks, vessels, pipelines, and civil avia- 
tion. 

15. Science, engineering, and technology research and 
development and policy. 

16. Sports. 

17. Standards and measurement. 

18. Transportation. 

19. Transportation and commerce aspects of Outer Con- 
tinental Shelf lands. 

(2) Such committee shall also study and review, on a 
comprehensive basis, all matters relating to science and 
technology, oceans policy, transportation, communications, 


28 


2400 



9228 
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[25.1h] 


and consumer affairs, and report thereon from time to 
time. 

(g) (1) Committee on Energy and Natural Resources, to 25.ig 
which committee shall be referred all proposed legislation, 
messages, petitions, memorials, and other matters relating 

to the following subjects: 

1. Coal production, distribution, and utilization. 

2. Energy policy. 

3. Energy regulation and conservation. 

4. Energy related aspects of deepwater ports. 

5. Energy research and development. 

6. Extraction of minerals from oceans and Outer Conti- 
nental Shelf lands. 

7. Hydroelectric power, irrigation, and reclamation. 

8. Mining education and research. 

9. Mining, mineral lands, mining claims, and mineral 
conservation. 

10. National parks, recreation areas, wilderness areas, 
wild and scenic rivers, historical sites, military parks and 
battlefields, and on the public domain, preservation of 
prehistoric ruins and objects of interest. 

11. Naval petroleum reserves in Alaska. 

12. Nonmilitary development of nuclear energy. 

13. Oil and gas production and distribution. 

14. Public lands and forests, including farming and graz- 
ing thereon, and mineral extraction therefrom. 

15. Solar energy systems. 

16. Territorial possessions of the United States, includ- 
ing trusteeships. 

(2) Such committee shall also study and review, on a 
comprehensive basis, matters relating to energy and re- 
sources development, and report thereon from time to 
time. 

(h) (1) Committee on Environment and Public Works, 25.lh 
to which committee shall be referred all proposed legisla- 
tion, messages, petitions, memorials, and other matters 
relating to the following subjects: 

1. Air pollution. 

2. Construction and maintenance of highways. 

3. Environmental aspects of Outer Continental Shelf 
lands. 

4. Environmental effects of toxic substances, other than 
pesticides. 

5. Environmental policy. 
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6. Environmental research and development. 

7. Fisheries and wildlife. 

8. Flood control and improvements of rivers and har- 
bors, including environmental aspects of deepwater ports. 

9. Noise pollution. 

10. Nonmilitary environmental regulation and control 
of nuclear energy. 

11. Ocean dumping. 

12. Public buildings and improved grounds of the United 
States generally, including Federal buildings in the Dis- 
trict of Columbia. 

13. Public works, bridges, and dams. 

14. Regional economic development. 

15. Solid waste disposal and recycling. 

16. Water pollution. 

17. Water resources. 

(2) Such committee shall also study and review, on a 
comprehensive basis, matters relating to environmental 
protection and resource utilization and conservation, and 
report thereon from time to time. 

25.il (i) Committee on Finance, to which committee shall be 

referred all proposed legislation, messages, petitions, me- 
morials, and other matters relating to the following sub- 
jects: 

1. Bonded debt of the United States, except as provided 
in the Congressional Budget Act of 1974. 

2. Customs, collection districts, and ports of entry and 
delivery. 

3. Deposit of public moneys. 

4. General revenue sharing. 

5. Health programs under the Social Security Act and 
health programs financed by a specific tax or trust fund. 

6. National social security. 

7. Reciprocal trade agreements. 

8. Revenue measures generally, except as provided in 
the Congressional Budget Act of 1974. 

9. Revenue measures relating to the insular possessions. 

10. Tariffs and import quotas, and matters related 
thereto. 

11. Transportation of dutiable goods. 

25.1| (j) (1) Committee on Foreign Relations, to which com- 

mittee shall be referred all proposed legislation, messages, 
petitions, memorials, and other matters relating to the 
following subjects: 
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1. Acquisition of land and buildings for embassies and 
legations in foreign countries. 

2. Boundaries of the United States. 

3. Diplomatic service. 

4. Foreign economic, military, technical, and humanitar- 
ian assistance. 

5. Foreign loans. 

6. International activities of the American National Red 
Cross andlhe International Committee of the Red Cross. 

7. International aspects of nuclear energy, including nu- 
clear transfer policy. 

8. International conferences and congresses. 

9. International law as it relates to foreign policy. 

10. International Monetary Fund and other internation- 
al organizations established primarily for international 
monetary purposes (except that, at the request of the 
Committee on Banking, Housing, and Urban Affairs, any 
proposed legislation relating to such subjects reported by 
the Committee on Foreign Relations shall be referred to 
the Committee on Banking, Housing, and Urban Affairs). 

11. Intervention abroad and declarations of war. 

12. Measures to foster commercial intercourse with for- 
eign nations and to safeguard American business interests 
abroad. 

13. National security and international aspects of trust- 
eeships of the United States. 

14. Oceans and international environmental and scien- 
tific affairs as they relate to foreign policy. 

15. Protection of United States citizens abroad and expa- 
triation. 

16. Relations of the United States with foreign nations 
generally. 

17. Treaties and executive agreements, except reciprocal 
trade agreements. 

18. United Nations and its affiliated organizations. 

19. World Bank group, the regional development banks, 
and other international organizations established primari- 
ly for development assistance purposes. 

(2) Such committee shall also study and review, on a 
comprehensive basis, matters relating to the national se- 
curity policy, foreign policy, and international economic 
policy as it relates to foreign policy of the United States, 
and matters relating to food, hunger, and nutrition in 
foreign countries, and report thereon from time to time. 
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25.1k (k) (1) Committee on Governmental Affairs, to which 

committee shall be referred all proposed legislation, mes- 
sages, petitions, memorials, and other matters relating to 
the following subjects: 

1. Archives of the United States. 

2. Budget and accounting measures, other than appro- 
priations, except as provided in the Congressional Budget 
Act of 1974. 

3. Census and collection of statistics, including economic 
and social statistics. 

4. Congressional organization, except for any part of the 
matter that amends the rules or orders of the Senate. 

5. Federal Civil Service. 

6. Government information. 

7. Intergovernmental relations. 

8. Municipal affairs of the District of Columbia, except 
appropriations therefor. 

9. Organization and management of United States nu- 
clear export policy. 

10. Organization and reorganization of the executive 
branch of the Government. 

11. Postal Service. 

12. Status of officers and employees of the United 
States, including their classification, compensation, and 
benefits. 

(2) Such committee shall have the duty of— 

(A) receiving and examining reports of the Comp- 
troller General of the United States and of submitting 
such recommendations to the Senate as it deems nec- 
essary or desirable in connection with the subject 
matter of such reports; 

(B) studying the efficiency, economy, and effective- 
ness of all agencies and departments of the Govern- 
ment; 

(C) evaluating the effects of laws enacted to reorga- 
nize the legislative and executive branches of the Gov- 
ernment; and 

(D) studying the intergovernmental relationships 
between the United States and the States and munici- 
palities, and between the United States and interna- 
tional organizations of which the United States is a 
member. 

25.il (1) Committee on the Judiciary, to which committee 

shall be referred all proposed legislation, messages, peti- 
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tions, memorials, and other matters relating to the follow- 
ing subjects: 

1. Apportionment of Representatives. 

2. Bankruptcy, mutiny, espionage, and counterfeiting. 

3. Civil liberties. 

4. Constitutional amendments. 

5. Federal courts and judges. 

6. Government information. 

7. Holidays and celebrations. 

8. Immigration and naturalization. 

9. Interstate compacts generally. 

10. Judicial proceedings, civil and criminal, generally. 

11. Local courts in the territories and possessions. 

12. Measures relating to claims against the United 
States. 

13. National penitentiaries. 

14. Patent Office. 

15. Patents, copyrights, and trademarks. 

16. Protection of trade and commerce against unlawful 
restraints and monopolies. 

17. Revision and codification of the statutes of the 
United States. 

18. State and territorial boundary lines. 

(m) (1) Committee on Labor and Human Resources, to 25.1m 
which committee shall be referred all proposed legislation, 
messages, petitions, memorials, and other matters relating 
to the following subjects: 

1. Measures relating to education, labor, health, and 
public welfare. 

2. Aging. 

3. Agricultural colleges. 

4. Arts and humanities. 

5. Biomedical research and development. 

6. Child labor. 

7. Convict labor and the entry of goods made by convicts 
into interstate commerce. 

8. Domestic activities of the American National Red 
Cross. 

9. Equal employment opportunity. 

10. Gallaudet College, Howard University, and Saint 
Elizabeths Hospital. 

11. Handicapped individuals. 

12. Labor standards and labor statistics. 

13. Mediation and arbitration of labor disputes. 
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14. Occupational safety and health, including the wel- 
fare of miners. 

15. Private pension plans. 

16. Public health. 

17. Railway labor and retirement. 

18. Regulation of foreign laborers. 

19. Student loans. 

20. Wages and hours of labor. 

(2) Such committee shall also study and review, on a 
comprehensive basis, matters relating to health, education 
and training, and public welfare, and report thereon from 
time to time. 

2S.ln (n) (1) Committee on Rules and Administration, to 
which committee shall be referred all proposed legislation, 
messages, petitions, memorials, and other matters relating 
to the following subjects: 

1. Administration of the Senate Office Buildings and the 
Senate wing of the Capitol, including the assignment of 
office space. 

2. Congressional organization relative to rules and pro- 
cedures, and Senate rules and regulations, including floor 
and gallery rules. 

3. Corrupt practices. 

4. Credentials and qualifications of Members of the 
Senate, contested elections, and acceptance of incompati- 
ble offices. 

5. Federal elections generally, including the election of 
the President, Vice President, and Members of the Con- 
gress. 

6. Government Printing Office, and the printing and 
correction of the Congressional Record, as well as those 
matters provided for under rule XI. 

7. Meetings of the Congress and attendance of Members. 

8. Payment of money out of the contingent fund of the 
Senate or creating a charge upon the same (except that 
any resolution relating to substantive matter within the 
jurisdiction of any other standing committee of the Senate 
shall be first referred to such committee). 

9. Presidential succession. 

10. Purchase of books and manuscripts and erection of 
monuments to the memory of individuals. 

11. Senate Library and statuary, art, and pictures in the 
Capitol and Senate Office Buildings. 
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12. Services to the Senate, including the Senate restau- 
rant. 

13. United States Capitol and congressional office build- 
ings, the Library of Congress, the Smithsonian Institution 
(and the incorporation of similar institutions), and the 
Botanic Gardens. 

(2) Such committee shall also — 

(A) make a continuing study of the organization and 
operation of the Congress of the United States and 
shall recommend improvements in such organization 
and operation with a view toward strengthening the 
Congress, simplifying its operations, improving its re- 
lationships with other branches of the United States 
Government, and enabling it better to meet its re- 
sponsibilities under the Constitution of the United 
States; and 

(B) identify any court proceeding or action which, in 
the opinion of the Committee, is of vital interest to 
the Congress as a constitutionally established institu- 
tion of the Federal Government and call such proceed- 
ing or action to the attention of the Senate. 

(oXl) 4 Committee on Small Business, to which commit- 25.io 
tee shall be referred all proposed legislation, messages, 
petitions, memorials, and other matters relating to the 
Small Business Administration. 

(2) Any proposed legislation reported by such committee 
which relates to matters other than the functions of the 
Small Business Administration shall, at the request of the 
chairman of any standing committee having jurisdiction 
over the subject matter extraneous to the functions of the 
Small Business Administration, be considered and report- 
ed by such standing committee prior to its consideration 
by the Senate; and likewise measures reported by other 
committees directly relating to the Small Business Admin- 
istration shall, at the request of the chairman of the Com- 
mittee on Small Business, be referred to the Committee on 
Small Business for its consideration of any portions of the 
measure dealing with the Small Business Administration, 
and be reported by this committee prior to its consider- 
ation by the Senate. 

(3) Such committee shall also study and survey by 
means of research and investigation all problems of Amer- 


« As addad, S. Rat. 101, 97-1, Mar. 25. 1981. 
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ican small business enterprises, and report thereon from 
time to time. 

(p) s Committee on Veterans’ Affairs, to which commit- 
tee shall be referred all proposed legislation, messages, 
petitions, memorials, and other matters relating to the 
following subjects: 

1. Compensation of veterans. 

2. Life insurance issued by the Government on account 
of service in the Armed Forces. 

3. National cemeteries. 

4. Pensions of all wars of the United States, general and 
special. 

5. Readjustment of servicemen to civil life. 

6. Soldiers’ and sailors’ civil relief. 

7. Veterans’ hospitals, medical care and treatment of 
veterans. 

8. Veterans’ measures generally. 

9. Vocational rehabilitation and education of veterans. 

2. 8 Except as otherwise provided by paragraph 4 of this 
rule, each of the following standing committees shall con- 
sist of the number of Senators set forth in the following 
table on the line on which the name of that committee 


appears: 

Committee: Members 

Agriculture, Nutrition, and Forestry 19 

Appropriations 29 

Armed Services 20 

Banking, Housing, and Urban Affairs 21 

Commerce, Science, and Transportation 20 

Energy and Natural Resources 19 

Environment and Public Works 16 

Finance 20 

Foreign Relations 19 

Governmental Affairs 14 

Judiciary 14 

Labor and Human Resources 16. 


3. (a) 7 Except as otherwise provided by paragraph 4 of 
this rule, each of the following standing committees shall 


• Redesignated as subparagraph (p) by S. Res. 101, 97-1, Mar. 25, 1981. 

•As amended, S. Res. 13, 97-1, Jan. 5, 1981; S. Res. 365, 97-2, Apr. 20, 1982; 

S. Res. 380, 97-2, Apr. 27, 1982; S. Res. 6, 98-1, Jan. 3, 1983; S. Res. 20, 98-1, Jan. 
27, 1983; S. Res. 53, 98-1, Feb. 3, 1983; S. Res. 338, 98-2, Feb. 9, 1984; S. Res. 74, 99- 

1, Feb. 21. 1985; S. Res. 14, 100-1, Jan. 6, 1987; S. Res. 211, 100-1, May 12, 1987; 

S. Res. 43, 101-1, Feb. 2, 1989. 

7 As amended, S. Res. 13, 97-1, Jan. 5, 1981; S. Res. 101, 97-1, Mar. 25, 1981; 
S. Res. 6, 98-1, Jan 3, 1983; S. Res. 88, 99-1, Mar. 5, 1985; S. Res. 14, 100-1, Jan. 6. 
1987; S. Res. 43. 101-1, Feb. 2, 1989. 
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GOVERNMENT INFORMATION— PUBLIC ACCESS 

P.L. 89-^87, nee pat/e 282 

Senate Report (Judiciary Committee) No. 813, 

Oct. 4, 1965 [To accompany S. 1160] 

House Report (Government Operations Committee) No. 1497, 
May 9, 1966 [To accompany S. 1160] 

Cong. Record Vol. Ill (1965) 

Cong. Record Vol. 112 (1966) 

DATES OF CONSIDERATION AND PASSAGE 
Senate Oct. 13, 1965 
House June 20, 1966 
The House Report is set out. 

HOUSE REPORT NO. 1497 

^HE Committee on Government Operations, to whom was referred the 
bill (S. 1160) to amend section 3 of the Administrative Procedure Act, 
chapter 324, of the act of June 11, 1946 (60 Stat. 238), to clarify and 
protect the right of the public to information, having considered the 
same, report favorably thereon without amendment and recommend that 
the bill do pass. 


I. PURPOSE 

Section 3 of the Administrative Procedure Act (5 U.S.C. 1002) requires 
every executive agency to publish or make available to the public its 
methods of operation, public procedures, rules, policies, and precedents, 
and to make available other “matters of official record” to any person 
who is properly and directly concerned therewith. These requirements 
are subject to several broad exceptions discussed below. The present sec- 
tion 3 is not a general public records law in that it does not afford to the 
public at large access to official records generally. 

S. 1160 would revise the section to provide a true Federal public records 
statute by requiring the availability, to any member of the public, of all 
of the executive branch records described in its requirements, except those 
involving matters which are within nine stated exemptions. It makes 
the following major changes: 

1. It eliminates the “properly and directly concerned” test of who shall 
have access to public records, stating that the great majority of records shall 
be available to “any person.” So that there would be no undue burden 
on the operations of Government agencies, reasonable access regulations 
may be established and fees for record searches charged as is required by 
present law. 1 

1 Hearings, pp. 61 and 67 ; see also 5 U.S.C. 140. 
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2. It sets up workable standards for the categories of records which 
may be exempt from public disclosure, replacing the vague phrases “good 
cause found/’ “in the public interest,” and “internal management” with 
specific definitions of information which may be withheld. Some of the 
specific categories cover information necessary to protect the national 
security; others cover material such as the Federal Bureau of Investiga- 
tion files which are not now protected by law. 2 

3. It gives an aggrieved citizen a remedy by permitting an appeal to a 
U. S. district court. The court review procedure would be expected to 
persuade against the initial improper withholding and would not add 
substantially to crowded court dockets. 3 

II. BACKGROUND 

The broad outlines for legislative action to guarantee public access to 
Government information were laid out by Dr. Harold L. Cross in 1953. 
In that year he published, for the American Society of Newspaper Editors, 
the first comprehensive study of growing restrictions on the people’s right 
to know the facts of government. Newspapermen, legislators, and other 
Government officials were concerned about the mushrooming growth of 
Government secrecy, but as James S. Pope, who was chairman of the 
Freedom of Information Committee of ASNE, explained in the foreword 
of the Cross book, “The People’s Right To Know”: 

* * * we had only the foggiest idea of whence sprang the 

blossoming Washington legend that agency and department heads 
enjoyed a sort of personal ownership of news about their units. 

We knew it was all wrong, but we didn’t know how to start the 
battle for reformation. 

Basic to the work of Dr. Cross was the — 
conviction that inherent in the right to speak and the right to print 
was the right to know. The right to speak and the right to print, 
without the right to know, are pretty empty * * *. 4 
Dr. Cross outlined three areas where, through legislative inaction, the 
weed of improper secrecy had been permitted to blossom and was choking 
out the basic right to know : the “housekeeping” statute which gives Gov- 
ernment officials general authority to operate their agencies, the “executive 
privilege” concept which affects legislative access to executive branch in- 
formation, and section 3 of the Administrative Procedure Act which affects 
public access to the rules and regulations of Government action. 

In 1958 Congress corrected abuse of the Government’s 180-year-old 
“housekeeping” statute by enacting a bill introduced in the House by 
Congressman John E. Moss and in the Senate by Senator Thomas E. 
Hennings. The Moss-Hennings bill stated that provisions of the “house- 
keeping” statute (5 U.S.C. 22) which permitted department heads to 
regulate the storage and use of Government records did not permit 
them to withhold those records from the public. 

The concept that Government officials far down the administrative 
line from the President could use a claim of “executive privilege” to 

3 Hearings, pp. 15. 20. 27, and 39. 

* Hearings, pp. 107 and 109. 

4 Hearings. Foreign Operations and Government Information Subcommittee, on a pro- 
posed Federal public records law. Mar. 30, 31. Apr. 1, 2. and 5. 1905. p. 20, cited hereafter as 
"hearings.'* 
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withhold information from the Congress was narrowed in 1962 when 
President Kennedy informed Congress that he, and he alone, would 
invoke it. This limitation on the use of the “executive privilege” claim 
to withhold information from Congress was affirmed by President John- 
son in a letter to Congressman Moss on April 2, 1965. 5 

While there have been substantial improvements in two of the areas 
of excessive Government secrecy, nothing has been done to correct 
abuses in the third area. In fact, section 3 of the Administrative Pro- 
cedure Act has become the major statutory excuse for withholding Gov- 
ernment records from public view. 

THE “PUBLIC INFORMATION” SECTION OF THE 
ADMINISTRATIVE PROCEDURE ACT 

The Administrative Procedure Act, which was adopted in 1946 to 
bring some order out of the growing chaos of Government regulation, 
set uniform standards for the thousands of Government administrative 
actions affecting the public; it restated the law of judicial review per- 
mitting the public to appeal to the courts about wrongful administra- 
tive actions ; it provided for public participation in an agency’s rulemaking 
activities. But most important it required “agencies to keep the public 
currently informed of their organization, procedures, and rules.” 6 The 
intent of the public information section of the Administrative Procedure 
Act (sec. 3) was set forth clearly by the Judiciary Committee, in re- 
porting the measure to the Senate. The report declares that the public 
information provisions — 

are in many ways among the most important, far-reaching, and 
useful provisions * * *. The section has been drawn upon 

the theory that administrative operations and procedures are 
public property which the general public, rather than a few 
specialists or lobbyists, is entitled to know or have ready means 
of knowing with definiteness and assurance. 7 

The act was signed in June 1946, and on July 15, 1946, the Depart- 
ment of Justice distributed to all agencies a 12-page memorandum inter- 
preting section 3, which was to become effective on September 11, 
1946. The memorandum, which together with similar memorandums 
interpreting the other sections of the act was later made available in 
the Attorney General’s Manual, noted that Congress had left up to 
each agency the decision on what information about the agency’s ac- 
tions was to be classed as “official records.” 8 

The Administrative Procedure Act had been in operation less than 
10 years when a Hoover Commission task force recommended minor 
changes in the public information section. S. 2504 (Wiley) and S. 2541 
(McCarthy) were introduced in the 84th Congress to carry out the 
minimal task force recommendations, but the bills died without even a 
hearing. In the 85th Congress, the first major revision of the public 
information provisions was introduced simultaneously in the House by 
Congressman Moss (H.R. 7174) and in the Senate by Senator Hennings 

• Hearings, p. 123. 

• Attorney General’s Manual on the Administrative Procedure Act, prepared by the De- 
partment of Justice. 1947, p. 9; cited hereafter as "Attorney Gereral’s Manual.” 

T H.Rept. 752. 79th Cong., 1st Sess., p. 198. 

• Attorney General’s Manual, p. 24. 
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(S. 2148). The legislation was based on a detailed study by Jacob 
Scher, Northwestern University expert on press law, who was serving 
as special counsel to the House Government Information Subcommit- 
tee. There was no action in either the House or Senate on the Moss 
and Hennings bills, and modified versions were introduced year after 
year with no final action. In the 88th Congress the Senate passed 
S. 1666 too late in the session for House action. In the 89th Congress 
the Senate passed S. 1160 sponsored by 22 Members of the Senate, and 
the Foreign Operations and Government Information Subcommittee held 
extensive hearings on similar legislation — H.R. 5012 and 23 comparable 
House bills. 


III. THE NEED FOR LEGISLATION 

Section 3 of the Administrative Procedure Act (5 U.S.C. 1002) , 
though titled “Public Information” and clearly intended for that pur- 
pose, has been used as an authority for withholding, rather than dis- 
closing, information. Such a 180° turn was easy to accomplish given 
the broad language of 5 U.S.C. 1002. The law, in its entirety, states: 

PUBLIC INFORMATION 

Sec. 3. Except to the extent that there is involved (1) any 
function of the United States requiring secrecy in the public 
interest or (2) any matter relating solely to the internal man- 
agement of an agency — 

(a) RULES. — Every agency shall separately state and cur- 
rently publish in the Federal Register (1) descriptions of its 
central and field organization including delegations by the agency 
of final authority and the established places at which, and 
methods whereby, the public may secure information or make 
submittals or requests; (2) statements of the general course and 
method by which its functions are channeled and determined, 
including the nature and .requirements of all formal or informal 
procedures available as well as forms and instructions as to 
the scope and contents of all papers, reports, or examinations; 
and (3) substantive rules adopted as authorized by law and state- 
ments of general policy or interpretations formulated and adopted 
by the agency for the guidance of the public, but not rules ad- 
dressed to and served upon named persons in accordance with 
law. No person shall in any manner be required to resort to 
organization or procedure not so published. 

(b) OPINIONS AND ORDERS.— Every agency shall publish 
or, in accordance with published rule, make available to public 
inspection all final opinions or orders in the adjudication of 
cases (except those required for good cause to be held confidential 
and not cited as precedents) and all rules. 

(c) PUBLIC RECORDS. — Save as otherwise required by stat- 
ute, matters of official record shall in accordance with published 
rule be made available to persons properly and directly concerned 
except information held confidential for good cause found. 
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In a sense, “public information” is a misnomer for 5 U.S.C. 1002, 
since the section permits withholding of Federal agency records if secrecy 
is required “in the public interest” or if the records relate “solely to 
the internal management of an agency.” Government information also 
may be held confidential “for good cause found.” Even if no good cause 
can be found for secrecy, the records will be made available only to 
“persons properly and directly concerned.” Neither in the Administra- 
tive Procedure Act nor its legislative history are these broad phrases 
defined, nor is there a recognition of the basic right of any person — not 
just those special classes “properly and directly concerned” — to gain ac- 
cess to the records of official Government actions. Above all, there is 
no remedy available to a citizen who has been wrongfully denied access 
to the Government’s public records. The present statute, therefore, is 
not in any realistic sense a public information statute. 

ABUSE OF THE “PUBLIC INFORMATION” SECTION 

Improper denials occur again and again. For more than 10 years, 
through the administrations of both political parties, case after case of 
improper withholding based upon 5 U.S.C. 1002 has been documented. The 
Administrative Procedure Act provides no adequate remedy to members 
of the public to force disclosures in such cases. 

Earlier this year the Foreign Operations and Government Informa- 
tion Subcommittee uncovered a serious violation of subsection (a) of 
5 U.S.C. 1002 which requires every Government agency to publish its 
rules and a description of its organization and method of operation. In 
spite of repeated demands, this clear legal requirement has been ignored 
by the Board of Review on Loss of Nationality in the Department of 
State, which has authority over questions of citizenship. 

In 1962 the National Science Foundation decided it would not be 
“in the public interest” to disclose cost estimates submitted by unsuc- 
cessful contractors in connection with a multimillion-dollar deep sea study. 
It appeared that the firm which had won the lucrative contract had 
not submitted the lowest bid. It took White House intervention to re- 
verse the agency’s decision that it had authority for this secrecy “in the 
public interest.” * 

Matters which relate solely to “internal management” and thus can 
be withheld under the provisions of 5 U.S.C. 1002 range from the im- 
portant to the insignificant. They range from a proposed spending pro- 
gram, still being worked out in the agency for future presentation to 
the Congress, to a routine telephone book. In 1961, for example, the 
Secretary of the Navy ruled that “telephone directories fall in the cate- 
gory of information relating to the internal management of the Navy,” 
and he cited 5 U.S.C. 1002 as his authority for this ruling. 10 On the 
other hand, in some instances the premature disclosure of agency plans 
that are undergoing development and are likely to be revised before they 
are presented, particularly plans relating to expenditures, could have ad- 
verse effects upon both public and private interests. Indeed, there may 
be plans which, even though finalized, cannot be made freely available 
in advance of the effective date without damage to such interests. There 

• H.Rept. 918. 88th Cong., pp. 89-99. 

* H.Rept. 1257, 87th Cong., pp. 77-82.. 
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may be legitimate reasons for nondisclosure, and S. 1160 is designed to 
permit nondisclosure in such cases. 

The statutory requirement that information about routine adminis- 
trative actions need be given only to “persons properly and directly con- 
cerned” has been relied upon almost daily to withhold Government in- 
formation from the public. A most striking example is the almost auto- 
matic refusal to disclose the names and salaries of Federal employees. 
Shortly after World War II the western office of a Federal regulatory 
agency refused to make available the names and salaries of its administra- 
tive and supervisory employees. In 1959 the Postmaster General ruled 
that the public was not “properly and directly concerned” in knowing 
the names and salaries of postal employees. This ruling has been 
reiterated by every Postmaster General in every administration since 
and was only overturned recently by a Civil Service Commission ruling 
that “the names, position titles, grades, salaries, and duty stations of 
Federal employees are public information.” 11 

If none of the other restrictive phrases of 5 U.S.C. 1002 applies to 
the official Government record which an agency wishes to keep con- 
fidential, it can be hidden behind the “good cause found” shield. His- 
torically, Government agencies whose mistakes cannot bear public scrutiny 
have found “good cause” for secrecy. A recurring example is the refusal 
by regulatory boards and commissions which are composed of more than 
one member to make public their votes on issues or to publicize the views 
of dissenting members. According to the latest subcommittee survey, six 
regulatory agencies do not publicize dissenting views. And the Board of 
Engineers for Rivers and Harbors, which rules on billions of dollars' 
worth of Federal construction projects, used the “good cause found” 
authority to close its meetings to the press and to refuse to divulge the 
votes of its members on controversial issues. 12 

Thus, even though 5 U.S.C. 1002 is titled a “public information” sec- 
tion, the requirements for publicity are so hedged with restrictions that 
it has been cited as the basic statutory authority for 24 separate terms — 
in addition to “Top Secret,” “Secret,” and “Confidential” used by Executive 
order only on national defense matters — which Federal agencies have 
devised to stamp on administrative information they want to keep from 
public view. The 24 restrictive phrases range from the often-used “Official 
Use Only” through the simple “Non-public” and more complicated “In- 
dividual Company Data” to the long and confusing “Limitation on Avail- 
ability of Equipment Files for Public Reference.” 

It is vital to our way of life to reach a workable balance between the 
right of the public to know and the need of the Government to keep in- 
formation in confidence to the extent necessary without permitting in- 
discriminate secrecy. The right of the individual to be able to find 
out how his Government is operating can be just as important to him 
as his right to privacy and his right to confide in his Government. This 
bill strikes a balance considering all these interests. 

“H. Rept. 2084 , 86th Cong., pp. 128-133; H. Rept. 818. 87th Cong., pp. 106-108; Congressional 
Record. Mar. 21. 1966, pp. A 1598-1599 

u H. Rept. 2578. 85th Cong., pp. 42-53; H. Rept. 1137. 86th Cong., pp. 71-74. 


L <-t 


14 


2423 


I 


9242 


LEGISLATIVE HISTORY 

IV. DETAILED DESCRIPTION 

Subsection (a). — A number of the minor changes which subsection (a) 
of S. 1160 would make in the present law clarify the fact that the Federal 
Register is a publication in which the public can find the details of the 
administrative operations of Federal agencies. They would be able to 
find out where and by whom decisions are made in each Federal agency 
and how to make submittals or requests. These administrative details 
are required to be published in the Federal Register by the present law, 
but it is unclear exactly what type of material must be published. 

Subsection (a) also includes a provision to help reduce the bulk of 
the Federal Register by making it unnecessary to publish material “which 
is reasonably available” if that material has been incorporated in the 
Federal Register by reference. Presumably, the reference would indicate 
where and how the material may be obtained. Permission to incorporate 
material in the Federal Register by reference would have to be granted 
by the Director of the Federal Register, instead of permitting each agency 
head to decide what should be published. 

An added incentive for agencies to publish the necessary details about 
their official activities in the Federal Register is the provision that no 
person shall be “adversely affected” by material required to be published — 
or incorporated by reference — in the Federal Register but not so pub- 
lished. This tightens the present law wdiich states that no person shall 
be required to resort to “organization and procedure” not published in 
the Federal Register. 

Subsection (b). — The present subsection (b) permits an agency's orders 
and opinions to be withheld from the public if the material is “required 
for good cause found to be held confidential.” Subsection (b) of S. 1160 
deletes this general, undefined authority for secrecy. Instead, the bill 
lists in a later subsection the specific categories of information which 
may be exempted from disclosure. 

In addition to the orders and opinions required to be made public by 
the present law, subsection (b) of S. 1160 would require agencies to make 
available statements of policy, interpretations, staff manuals, and instruc- 
tions that affect any member of the public. This material is the end prod- 
uct of Federal administration. It has the force and effect of law' in most 
cases, yet under the present statute these Federal agency decisions have 
been kept secret from the members of the public affected by the decisions. 

As the Federal Government has extended its activities to solve the Na- 
tion’s expanding problems — and particularly in the 20 years since the 
Administrative Procedure Act ‘was established — the bureaucracy has de- 
veloped its own form of case law. This law is embodied in thousands 
of orders, opinions, statements, and instructions issued by hundreds of 
agencies. This is the material which would be made available under sub- 
section (b) of S. 1160. However, under S. 1160 an agency may not be 
required to make available for public inspection and copying any advisory 
interpretation on a specific set of facts which is requested by and ad- 
dressed to a particular person, provided that such interpretation is not 
cited or relied upon by any officer or employee of the agency as a precedent 
in the disposition of other cases. Furthermore, an agency may not be 
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required to make available those portions of its staff manuals and instruc- 
tions which set forth criteria or guidelines for the staff in auditing or 
inspection procedures, or in the selection or handling of cases, such as 
operational tactics, allowable tolerances, or criteria for defense, prosecution, 
or settlement of cases. 

Subsection (b) solves the conflict between the requirement for public 
access to records of agency actions and the need to protect individual 
privacy. It permits an agency to delete personal identifications from its 
public records “to prevent a clearly unwarranted invasion of personal 
privacy.” The public has a need to know, for example, the details of an 
agency opinion or statement of policy on an income tax matter, but there 
is no need to identify the individuals involved in a tax matter if the 
identification has no bearing or effect on the general public. Subsection 
(b) of S. 1160 would prevent the privacy deletion from being used as a 
general excuse for secrecy by requiring that the justification for each 
deletion be explained in writing. 

Subsection (b) would help bring order out of the confusion of agency 
orders, opinions, policy statements, interpretations, manuals, and instruc- 
tions by requiring each agency to maintain for public inspection an index 
of all the documents having precedential significance which would be 
made available or published under the law. The indexing requirement 
will prevent a citizen from losing a controversy with an agency because 
of some obscure or hidden order or opinion which the agency knows 
about but which has been unavailable to the citizen simply because he 
had no way to discover it. However, considerations of time and expense 
caused this indexing requirement to be made prospective in application 
only. 

Many agencies — including the Interstate Commerce Commission which 
is the oldest Federal regulatory agency — already have adequate indexing 
programs in operation. As an incentive to establish an effective indexing 
system, subsection (b) of S. 1160 includes a provision that no agency 
action may be relied upon, used, or cited as a precedent against a private 
party unless it is indexed or unless the private party has adequate notice 
of the terms of the agency order. 

Subsection (b) requires that Federal agency records which are avail- 
able for public inspection also must be available for copying, since the 
right .to inspect records is of little value without the right to copy them 
for future reference. Presumably the copying process would be without 
expense to the Government since the law (5 U.S.C. 140) already directs 
Federal agencies to charge a fee for any direct or indirect services such 
as providing reports and documents. 

Subsection (b) also requires concurring and dissenting opinions to be 
made available for public inspection. The present law, requiring most 
final opinions and orders to be made public, implies that dissents and 
concurrences need not be disclosed. As the result of a Government 
Information Subcommittee investigation a number of years ago, two 
major regulatory agencies agreed to make public the dissenting opinions 
of their members, but a recent survey indicated that five agencies — in- 
cluding the Federal Deposit Insurance Corporation and the Renegotia- 
tion Board— do not make public the minority views of their members. 
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Subsection (c). — In place of the negative approach of the present law 
(5 U.S.C. 1002) which permits only persons properly and directly con- 
cerned to have access to official records if the records are not held 
confidential for good cause found, subsection (c) of S. 1160 establishes 
the basic principle of a public records law by making the records avail- 
able to any person. 

The persons requesting records must provide a reasonable descrip- 
tion enabling Government employees to locate the requested material, 
but the identification requirement must not be used as a method for 
withholding. Reasonable access rules can be adopted stating the time 
and place records shall be available — presumably during regular working 
hours in the location where the records are stored or used — and stating 
the records search or copying fees which may be charged pursuant to 
5 U.S.C. 140. 

Subsection (c) contains a specific remedy for any improper withholding 
of agency records by granting the U. S. district courts jurisdiction to 
order the production of agency records improperly withheld. If a re- 
quest for information is denied by an agency subordinate the person mak- 
ing the request is entitled to prompt review by the head of the agency. 
An aggrieved person is given the right to file an action in the district 
where he resides or has his principal place of business, or where the 
agency records are situated. 

The proceedings are to be de novo so that the court can consider the 
propriety of the withholding instead of being restricted to judicial sanc- 
tioning of agency discretion. The Court will have authority whenever it 
considers such action equitable and appropriate to enjoin the agency from 
withholding its records and to order the production of agency records 
improperly withheld. The burden of proof is placed upon the agency 
which is the only party able to justify the withholding. A private citizen 
cannot be asked to prove that an agency has withheld information im- 
properly because he will not know the reasons for the agency action. 

The court is authorized to expedite actions under subsection (c) “in 
every way,” and the court review procedure would be expected to serve 
as an influence against the initial wrongful withholding instead of adding 
substantially to crowded court dockets. 

Subsection (d). — The subsection requires that a record be kept of all 
final votes of multiheaded agencies in any regulatory or adjudicative pro- 
ceeding and such record shall be open to public inspection. Practices 
of the many agencies vary in this regard. The subsection would require 
public access to the records of official votes unless the information is 
withheld pursuant to the exemptions spelled out in the following sub- 
section. 

Subsection (e)« — All of the preceding subsections of S. 1160 — require- 
ments for publication of procedural matters and for disclosure of operating 
procedures, provisions for court review, and for public access to votes — 
are subject to the exemptions from disclosure specified in subsection (e). 
They are: 

1. Matters specifically required by Executive order to be kept secret 
in the interest of the national defense or foreign policy: The language 
both limits the present vague phrase, “in the public interest,” and gives 
the area of necessary secrecy a more precise definition. The permis- 
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sion to withhold Government records “in the public interest” is unde- 
finable. In fact, the Department of Justice left it up to each agency 
to determine what would be withheld under the blanket term “public 
interest.” 13 No Government employee at any level believes that the 
“public interest” would be served by disclosure of his failures or wrong- 
doings, but citizens both in and out of Government can agree to restric- 
tions on categories of information which the President has determined 
must be kept secret to protect the national defense or to advance foreign 
policy, such as matters classified pursuant to Executive Order 10501. 

2. Matters related solely to the internal personnel rules and practices 
of any agency: Operating rules, guidelines, and manuals of procedure for 
Government investigators or examiners would be exempt from disclosure, 
but this exemption would not cover all “matters of internal management” 
such as employee relations and working conditions and routine administra- 
tive procedures which are withheld under the present law. 14 

3. Matters which are specifically exempted from disclosure by other 
statutes: There are nearly 100 statutes or parts of statutes which re- 
strict public access to specific Government records. These would not be 
modified by the public records provisions of S. 1160. 

4. Trade secret s and commercial or financial information obtained 
from any person and privileged or confidential: This exemption would 
assure the confidentiality of information obtained by the Government 
through questionnaires or through material submitted and disclosures 
made in procedures such as the mediation of labor-management con- 
troversies. 15 It exempts such material if it would not customarily be 
made public by the person from whom it was obtained by the Govern- 
ment. The exemption would include business sales statistics, inventories, 
customer lists, scientific or manufacturing processes or developments, and 
negotiation positions or requirements in the case of labor-management 
mediations. It would include information customarily subject to the doctor- 
patient, lawyer-client, or lender-borrower privileges such as technical 
or financial data submitted by an applicant to a Government lending or 
loan guarantee agency. It would also include information which is given 
to an agency in confidence, since a citizen must be able to confide in his 
Government. Moreover, where the Government has obligated itself in 
good faith not to disclose documents or information which it receives, 
it should be able to honor such obligations. 

5. Inter-agency or intra-agency memorandums or letters which would 
not be available by law to a private party in litigation with the agency: 
Agency witnesses argued that a full and frank exchange of opinions 
would be impossible if all internal communications were made public. 
They contended, and with merit, that advice from staff assistants and 
the exchange of ideas among agency personnel would not be completely 
frank if they were forced to “operate in a fishbowl.” Moreover, a Gov- 
ernment agency cannot always operate effectively if it is required to 
disclose documents or information which it has received or generated be- 
fore it completes the process of awarding a contract or issuing an order, 
decision or regulation. This clause is intended to exempt from disclosure 

“ Attorney General's Manual, p. 18. 

M Hearings, pp. 29 and 20. 
u Hearings, pp. 45 and 40. 
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this and other information and records wherever necessary without, at 
the same time, permitting indiscriminate administrative secrecy. S. 1160 
exempts from disclosure material “which would not be available by law 
to a private party in litigation with the agency.” Thus, any internal 
memorandums which would routinely be disclosed to a private party 
through the discovery process in litigation with the agency would be 
available to the general public. 

6. Personnel and medical files and similar files the disclosure of which 
would constitute a clearly unwarranted invasion of personal privacy: 
Such agencies as the Veterans' Administration, Department of Health, 
Education, and Welfare, Selective Service, and Bureau of Prisons have 
great quantities of files containing intimate details about millions of 
citizens. Confidentiality of these records has been mantained by agency 
regulation but without statutory authority. 16 A general exemption for 
the category of information is much more practical than separate statutes 
protecting each type of personal record. The limitation of a “clearly 
unwarranted invasion of personal privacy” provides a proper balance 
between the protection of an individual's right of privacy and the preserva- 
tion of the public's right to Government information by excluding those 
kinds of files the disclosure of which might harm the individual. The 
exemption is also intended to cover detailed Government records on an 
individual which can be identified as applying to that individual and not 
the facts concerning the award of a pension or benefit or the compilation 
of unidentified statistical information from personal records. 

7. Investigatory files compiled for law enforcement purposes except 
to the extent available by law to a private party: This exemption covers 
investigatory files related to enforcement of all kinds of laws, labor 
and securities laws as well as criminal laws. This would include files 
prepared in connection with related Government litigation and adjudica- 
tive proceedings. S. 1160 is not intended to give a private party in- 
directly any earlier or greater access to investigatory files than he would 
have directly in such litigation or proceedings. 

8. Matters contained in or related to examination, operating, or con- 
dition reports prepared by, on behalf of, or for the use of any agency 
responsible for the regulation or supervision of financial institutions: 
This exemption is designed to insure the security and integrity of financial 
institutions, for the sensitive details collected by Government agencies 
which regulate these institutions could, if indiscriminately disclosed, cause 
great harm. 

9. Geological and geophysical information and data (including maps) 
concerning wells: This category was added after witnesses testified that 
geological maps based on explorations by private oil companies were not 
covered by the “trade secrets” provisions of present laws. Details of oil 
and gas findings must be filed with Federal agencies by companies which 
want to lease Government-owned land. Current regulations of the Bureau 
of Land Management prohibit disclosure of these details only if the 
disclosure “would be prejudicial to the interests of the Government” (43 
CFR, pt. 2). Witnesses contended that disclosure of the seismic reports 
and other exploratory findings of oil companies would give speculators an 

* Hearings, pp. IS. SO. 27. and 30. 
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unfair advantage over the companies which spent millions of dollars in 
exploration. 

Subsection (f). — The purpose of this subsection is to make clear beyond 
doubt that all the materials of Government are to be available to the 
public unless specifically exempt from disclosure by the provisions of 
subsection (e) or limitations spelled out in earlier subsections. And sub- 
section (f) restates the fact that a law' controlling public access to Govern- 
ment information has absolutely no effect upon congressional access to 
information. Members of the Congress have all of the rights of access 
guaranteed to “any person” by S. 1160, and the Congress has additional 
rights of access to all Government information which it deems necessary 
to carry out its functions. 17 

Subsection (g). — This subsection defines “private party” as any party 
other than an agency. The term is not defined elsewhere in the Ad- 
ministrative Procedure Act to be amended by S. 1160. 

Subsection (b). — A delay of 1 year in the effective date of the Federal 
public records law is designed to give agencies ample time to conform 
their practices to the new law. 

V. CONCLUSION 

A democratic society requires an informed, intelligent electorate, and 
the intelligence of the electorate varies as the quantity and quality of 
its information varies. A danger signal to our democratic society in 
the United States is the fact that such a political truism needs repeating. 
And repeated it is, in textbooks and classrooms, in newspapers and broad- 
casts. 

The repetition is necessary because the ideals of our democratic society 
have outpaced the machinery which makes that society w'ork. The needs 
of the electorate have outpaced the laws which guarantee public access 
to the facts in Government. In the time it takes for one generation to 
grow up and prepare to join the councils of Government — from 1946 to 
1966 — the law' w'hich w'as designed to provide public information about 
Government activities has become the Government’s major shield of 
secrecy. 

S. 1160 will correct this situation. It provides the necessary machinery 
to assure the availability of Government information necessary to an 
informed electorate. 

17 Hearings, p. 23. 
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U.S. HOUSE OF REPRESENTATIVES 

COMMITTEE ON BANKING. FINANCE AND URBAN AFFAIRS 
ONE HUNDRED FIRST CONGRESS 

2121 RAYBURN HOUSE OFFICE BUILDING 
WASHINQTON. DC 20B1B 

April 6, 1990 



Honorable T. Timothy Ryan 
Director 

Offica of Thrift Suparviaion 
1700 G Street, N.W. 

Washington, D.C. 20552 

Daar Mr. Ryan: 

As you ara a vara, tha Committaa on Banking, rinanca and 
Urban Affairs pursuant to its ovarsight rasponsibility for tha 
thrift industry has baan raviawing tha condition of tha savings 
and loans and tha ralatad suparvision and ragulation. As part of 
that ovarsight, I hava diraotad tha invastigativa staff of tha 
Committaa to conduct intarviavs and gathar information covaring 
tha suparvision, ragulation and subsaquant closing of Silvarado 
Banking, a savings and Loan, of Danvar. 

Currantly, tha Committaa staff is planning to conduct 
interviava and gathar information at tha Topaka Regional Offica 
during tha weak of April 16, 1990. During this period, it is 
essential that all requests for access to individuals and 
information be promptly satisfied, in addition, documents should 
be provided on site in thair entirety without redaction. Any 
information provided to tha Committaa will ba utilized for tha 
purpose of tha Committee. 

** y° u ^ ave an V bastions please do not hesitate to contact 
Erik North of my staff at 225-2924. 



Chairman 
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March 8, 1990 


Mr. Salvatore R. Martoche 
Director 

Office of Thrift Supervision 
1700 G Street, N.W. 

Washington, D.C. 20552 

Dear Mr. Martoche: 

As you are aware from my earlier correspondence to Director 
Wall dated February 28, 1990, it is essential that we have the 
cooperation of the Office of Thrift Supervision in the 
Committee's investigation of the failure of Centrust Savings 
Bank. 

If this investigation is to proceed, it is critical that 
Committee personnel assigned by me to this case have complete 
access to records and documents relating to Centrust which are in 
possession of your office. 

As has been true in other similar investigations, we fully 
appreciate the confidential and sensitive nature of the material. 
It will be utilized solely for the purposes of the Committee's 
investigation. 

I thank you for your cooperation. The hearing is scheduled 
for March 26 and I am certain you appreciate the need for 
immediate access to the meteriai. 



Henry %. 
Chairman 
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U.S. HOUSE OF REPRESENTATIVES 

COMMITTEE ON BANKING. FINANCE AND URBAN AFFAIRS 


ONE HUNDRED FIRST CONGRESS 
2129 RAYBURN HOUSE OFFICE BUILDING 
WASHINGTON. DC 20916 

March 12, 1990 
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Honorable L. william Seidman, Chairman 
Federal Deposit Insurance Corporation 
550 17th Street, N.W. 

Washington. D.C. 20429 

Dear Chairman Seidman: 


As part of the Committee on Banking, Finance and Urban 
Affairs' continuing oversight of insured depository institutions 
and the implementation of the Financial Institutions Reform, 
Recovery and Enforcement Act of 1989, the Committee will hold 
hearings on M*reh as. to explore the operation, supervision, 
regulation and subsequent closing of CenTrust Bank, a state savings 
bank of Florida. ~ * 


The Committee will need to identify the problems which led to the 
institution's failure, when the problems were discovered by the 
regulatory agents, the timing and nature of any subsequent 
responses or actions by federal and state regulatory authorities, 
and the estimate of the ultimate loss to the deposit insurance fund 
and related issues. So that the Congress and the public will have 
a full and accurate picture of the CenTrust case, the Committee 
will need your complete and timely cooperation. 

Your eppoarenoe before the Banking, Finance and Urban Affairs 
Committee is requested for 10 a.m. Monday, March 28, 1990, in Room 
2128 of the Rayburn House Office Building, Washington, D.C. At 
that time, the Committee will expect you to be prepared to discuss 
in detail all issues involved in CenTrust Bank, including: (l) 
the financial condition of the institution at the time FDIC was 
appointed conservator, (2) FDIC's assessment of the prior 
management of the institution, (3) a discussion of any practices 
by prior management that contributed to the institution's failure, 
and (4) FDIC's analysis of the supervisory history of CenTrust 
Bank with an emphasis on how future supervisory efforts can be 
improved. The Committee will need a response to this request for 
your appearance by no later than March 19, 1990. 

In accordance with the Committee rules, please deliver 200 
copies of your prepared statement to B-303 Rayburn House Office 
Building. In order to ensure that members of the Committee have 
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sufficient time to review your statement, the Committee requires 
that such testimony be provided by Thursday, March 22, 1990. Your 
entire statement will be included in the hearing record and, if 
delivered when requested, the statement will be made available to 
all Committee members in advance of your appearance. 

In the interim, the Committee will need to review the 
documents necessary to reconstruct the history of CenTrust Bank. 
Committee staff will be in contact with your office to identify 
specific documents, now in the possession of the Federal Deposit 
Insurance Corporation, that the Committee has identified at this 
time as essential to the inquiry. This letter is also intended to 
cover additional documents which are subsequently identified and 
requested by the Committee as essential to the inquiry. 

I can not over emphasize the need for full and timely 
compliance with this request. Any questions regarding your 
testimony or the production of documents should be immediately 
directed to Gary Bowser of my staff at (202) 225-2924. 

Henry B. Gonzales/ 

Chairman 


HBGidBv 


2426 


9254 


Ducw T< 


H? autfjorttp of tfje House of fcepresenfattbes of tfje 
Congress of tfje fHniteb States of America 


7 % Office of Thrift Supervision 


You are hereby commanded to produce the things identified on the attached schedule before the 
wutxtt on a nk i ng # Fi nance and Urban Af fairs ^ 

of the House of Representatives of the United States, of which the Hon. 

is chairman, by producing such things in Room of the 

Jggggjg Building — ., in the city of Washington, on 

the date specified 

in the attachmen t a t the hour of 5;00 p.m. # 


To an Y professional staff member of the Ho u se B anking Co mmitt ee 
to serve and make return. 


Witness my hand and the seal of the House of Representatives 
of the United States, at the city of Washington, this 


Aiynf August 


19 . 


91 


//jut a. 

w tkinB«, 
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Subpena for 0ffice of Thrift 
Supervision 




before the Committee on tb/ 

Finance and Urban Affairs 
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Attachment to subpoena dated August 9, 1991 
to the Office of Thrift Supervision 


The following documents are to be delivered to the Committee by 
August 16, 1991: 


1. All reports of examination and supporting documents for 
Centrust Savings Bank and its affiliates; 

2. All correspondence, applications, agreements, and any other 
documents or memoranda regarding any possible relationship 
between Centrust Savings Bank and any of its affiliates and 
BCCI or any of its affiliates including all correspondence 
between the Office of Thrift Supervision or any other Federal 
agencies; 


The following documents are to be delivered to the Committee by 
August 21, 1991: 


3. All correspondence between the Office of Thrift Supervision 
and the Federal Reserve System regarding BCCI or its 
affiliates or related parties; 

4. All correspondence between the Office of Thrift Supervision 
and the Federal Reserve System regarding Centrust Savings Bank 
or its affiliates or related parties; 

5. All correspondence between the Office of Thrift Supervision 
and BCCI or its affiliates or related parties; 

6. All correspondence between the Office of Thrift Supervision 
and Centrust Savings Bank or its affiliates or related 
parties ; 

7. All correspondence between the Office of Thrift Supervision 
and current or former officers, directors, employees or major 
stockholders of BCCI or its affiliates or related parties; 

8. All correspondence between the Office of Thrift Supervision 
and current or former officers, directors, employees or major 
stockholders of Centrust Savings Bank or its affiliates or 
related parties; 

9. All correspondence, agreements, documents, memoranda or 
referrals concerning BCCI or its affiliates or related parties 
or Centrust Savings Bank's relationship to BCCI, made to or 
received from any U.S. Attorney, the Justice Department, the 
U.S. Customs Service or other lav enforcement agency or 
organization; 

10. All documents received from any other country including 
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Luxembourg, the Cayman Islands, and Abu Dhabi regarding BCCI 
or its affiliates or related parties or Centrust Savings Bank 
or its affiliates or related parties; 

11. All other documents including reports of examination, 

correspondence, applications, agreements, internal memoranda, 
depositions, facsimiles, telexes, or reports, regarding the 
Office of Thrift Supervision oversight and investigation of 
BCCI or its affiliates or related parties; 

12. All other documents including reports of examination, 

correspondence, applications, agreements, internal memoranda, 
depositions, facsimiles, telexes, or reports, regarding the 
Office of Thrift Supervision oversight and investigation of 
Centrust Savings Bank or its affiliates or related parties. 
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2 

but of course, that’s a matter of record for my personal gratifica- 
tion, if you please, though no satisfaction. 

If we were to be told that let us say the Dominion of Canada 
prided itself in having a deposit insurance system that the commer- 
cial banks in their insured deposits had a total of $2.9 trillion and 
the insurance fund had less than $16 billion to cover that, what 
would we say of the Canadians? Wouldn’t we say they were delud- 
ing themselves into calling that an insurance system? I’m very sen- 
sitive because we have and we in the Congress tell that working 
stiff out there that pays the taxes, that’s taking the onus of the 
shift of burden of the payment of taxes when the biggies escape, 
somebody has to pick up that burden and it’s that guy. 

This is that literal average stiff that goes to church on Sunday, 
works everyday, pays his taxes, supports his family and he thinks 
that this solemn pledge that if he has up to 100,000 in an insured 
depository, that he’s insured. Well, the average citizen that I re- 
ferred to depends on us to tell him the truth. No matter how unpa- 
latable it is. What I’m saying is, the day of reckoning and the day 
of reality has long past and we’ve got to face it. But we’ve got to do 
it in intelligent a manner and the only way I can see that could be 
done is by having these hearings and eliciting the necessary infor- 
mation. 

This is the first of what will be quite a number of hearings in 
which we will hear from all levels of our society in and out of the 
financial community. I think it’s time for the committee to begin 
the practice of this preventive medicine. A comprehensive and sys- 
tematic examination of this system powered by reforms that will 
allow us to say with more confidence, “Never again.” 

During last session’s hearings and markups, the same issues 
arose time and time again. What should institutions be allowed to 
do with insured deposits? How do we eliminate the moral hazard 
incident to deposit insurance? How much capital is enough to pro- 
tect the funds? How do we reduce the extent of coverage fairly and 
without destabilizing our financial markets? 

Some of these issues by necessity were addressed by FIRREA. 
The task before us now though is to address the remaining deposit 
insurance issues so that needed reforms can be undertaken before 
a new crisis strikes. 

Testifying today are Chairman Seidman of the FDIC and Mr. 
Bowsher, Comptroller General. I have asked the witnesses to ad- 
dress numerous issues in their testimony. I look forward to their 
views on the big picture questions such as the need for deposit in- 
surance and how other countries insure their depository institu- 
tions as well as detailed questions such as the desirable amount of 
insurance per person. 

I have especially voiced my concern that deposit insurance is too 
broad and has gotten away from its original purposes to protect the 
small depositor. 

I’m anxious to hear the witnesses’ thoughts on this. It has long 
been my contention that any expansion of bank powers such as 
that advocated by the fans of the Glass-Steagall repeal cannot be 
considered separately from deposit insurance reform. In other 
words, if our private commercial banking system has developed 
this type of “insurance,” are we to trust them with the sale of in- 
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n— dulton Trust Corporation 

Washington. DC 20434 


L William Seidman 
Chairman 

March 22, 1991 


Dear Mr. Wylie: 

Thank you for your letter requesting information in 
connection with the House Banking Committee's continuing efforts 
to monitor problems in the savings and loan industry. Your 
letter indicated your particular interest in reviewing certain 
records of Columbia Savings and Loan in Beverly Hills, 
California. 

As you requested, ve are pleased to enclose copies of the 
examination reports for the years 1986 through 1990 conducted by 
the Federal Deposit Insurance Corporation and the California 
Department of Savings and Loan. We understand that you have 
requested the examination reports conducted by the Federal Home 
Loan Bank Board from the Office of Thrift Supervision. 

We also are sending copies of Columbia Savings board of 
directors minutes for the years 1986 through 1990, along with 
exhibits to the board minutes. We are still in the process of 
copying additional exhibits to these minutes and expect to have 
this information to you early next week. 

Please let me know if we can be of further assistance. 

With best wishes. 


Sincerely, 



Chairman 


Honorable Chalmers P. Wylie 
Ranking Minority Member 
Committee on Banking, Finance 
and Urban Affairs 
House of Representatives 
Washington, D.C. 20515 

Enclosures 
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U.S. HOUSE OF REPRESENTATIVES 

COMMITTEE ON IAN KINO. FINANCE ANO URBAN AFFAIRS 
ONE HUNDRED FIRST CONGRESS 
2118 RAYBURN HOUSE OFFICE BUILDING 
WASHINGTON. DC 20S1B 

September 19, 1989 


Honorable M. Danny Wall 
Director 

Offlca of Thrift Supervision 
1700 G Striae, N.W. 
Washington, 0. C. 20552 


Dear Mr. Wall: 



Pursuant to its lagislativs and oversight jurisdiction 
assigned by the House of Rsprssentativea , the Committas on Banking, 
Finance and Urban Affairs will commence hearings on October 17, 
1919, regarding the supervision, regulation and subsequent closing 
of Lincoln Savings and Loan Association of California. The 
Committee will need to identify the problems which led to the 
institution's failure, when the problems were discovered by the 
regulatory agents and tha Certified Public Accountants, the timing 
and nature of any subsequent responses or actions by federal and 
state regulatory authorities and the Certified Public Accountants, 
and tha estimate of the ultimate loss to tha deposit insurance fund 
and related issues. So that tha congrsss and tha public will have 
a full and accurate picture of the Lincoln case, the Committee will 
need your complete and timely cooperation. 


your appearance before the Banking, Finance and Urban Affairs 
Committee is requested for 10 a.m. Tuesday, November 7, 1989, in 
Room 2128 of the Rayburn House Office Building, Washington, D.c. 
At that time, the Committee will expect you to be prepared to 
discuss in detail the issues involved in the management, operation 
and regulation of Lincoln savings and Loan Association from 
February T4, 1984 to April 14, 1989. The Committee will need a 
response to this request for your appearance by no later than 
October 2, 1989. 


In accordance with the Committee rules, please deliver 200 
copies of your prepared statement to B-303 Rayburn House Office 
Building. In order to ensure that members of the committee have 
sufficient time to review your statement, the committee requires 
that such testimony be provided no later than Friday, November 3, 
1989. four entire statement will be included in the hearing record 
and will be made available to all Committee members in advance of 
your appearance. 
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In the intar is, the Committee will naad to raviav the 
documents necessary tc rt cans truer the history of Lincoln Saving*. 
Attachad is a list of documents, now in ths posssssion of cho 
Of flea of Thrift Suparvision, that ths Committee has identified at 
this time as essential to ths inquiry. This letter is also 
intended * to cover additional documents which are subsequently 
identified and requested by the Committee as essential to the 
inquiry. 

In addition, the Committee requests that you provide a copy 
of all communications and correspondence related to Lincoln Savings 
and i's affiliated entities, either internal in naturs or with 
third partiss. regarding the condition end sale of Lincoln to 
American Continental Corporation. It is specifically intended that 
cosBunicationa and correspondance be interpreted as including, but 
not limited to. letters, memoranda, notae of telephonic meetings, 
electronic mail or other computer-related communication, and any 
ainutae taken at aeetir.gs where Lincoln Savings was discussed. We 
also ask that you raview tha documents in your posssssion for ths 
purpose of compiling a list of any meetings between employees of 
any federal and stata regulatory agency and officials, employees 
or representatives of Lincoln Savings, American continental 
corporation or any of thalr subsidiaries. Please provide the date 
and purpose of any such meetings*. 

I can not ovar emphasise the need for full and timely 
compliance with this request* Any questions regarding your 
taetiaony or the production of documents should be immediately 
directed to Gary Bowser of my staff at (202) 229-2024. 



KBGSdBV 

Attachment 


M3 7 



9265 


9/20/89 

PMLaixmi Bagman amm imt,- maa/Qia 


September 1987, 2«quut by executives of Lincoln Savings to asst 
with Chairman Wall; and Chairman Wall's correspondence or talaphone 
rscords granting ths masting* Also, any rscord of the contants cf 
the masting. 

November 1987, Mamo from Chairman wall appointing tha Executive 
Director of ORPOS (ORA) , Darrel Dochov, to invastigata and resolve 
tha Lincoln Savings cans. 

February 1988, Documentation or phone records of Lincoln's refusal 
to have tha San Francisco Bank's General Counsel, William Black, 
at tha meeting with tha FHLBB. 

March 1988, Lincoln's presentation to members of the ERC. 

March 10, 1988, San Francisco Bank's request to have authority over 
Lincoln returned to tha San Francisco District. 

May 1988, Request by Lincoln that the FHLBB 'a examination be 
completed in six months* 

Transcribed minutes of all FHLBB and ERC meetings concerning 
Lincoln Savings. 

Results of Darrel Dochov* s review of the Federal Home Loan Bank of 
San Francisco's examination of Lincoln Savings. 

Any related correspondence to the 1988 examination of Lincoln 
Savings by the FHLBB, and any subsequent specialty examinations 
conducted in 1988 or 1989. 
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Office of Thrift Supervision 
Dep artment ot the Treasury 

1700 C Street. N.W.. Washington. DC. 20552 • t202) 906*6280 

April 1, 1991 


nmot/rv r?\ur. 
Dwtur 


The Honorable Frank Riggs 

United States House of Representatives 

Washington, D.C. 20515 

Dear Congressman Riggs: 

I am writing in response to your letter of March 8, 

1991, requesting documents concerning Centennial Savings and 
Loan Association of Santa Rosa, California. All of the 
documents requested are confidential in nature and, as you 
may be aware, the Office of Thrift Supervision is directed to 
maintain the confidentiality of this information by a number 
of statutory and regulatory principles. 

while we have no hesitation in providing the requested 
information pursuant to the oversight authority of the House 
Banking, Finance and Urban Affairs Committee, we are 
unable to determine from your letter whether your request is 
an exercise of that authority. We must, therefor*, 
respectfully ask for clarification of the nature of your 
request. 

The Office of Thrift Supervision shares your concern for 
the aggressive prosecution of the fraudulent practices of 
Centennial Savings and Loan Association officers and 
employees. Most recently, S. Shah, a former Executive Vice 
President of the thrift, was sentenced to an additional six 
months in prison as a result of his guilty plea fer failure 
- . .crt aesily SI million in income resulting from several 
Centennial-related transactions. 

We look forward to your reply. 
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Office of Thrift Supervision 

Department of the Treasury 

1 700C Street. N.W . W^*h«iwon. D.C. 20552 • *202) 906-6280 


T imotfiN Ryjr 
Dtrecur 


July 18, 1991 


The Honorable Prank Riggs 
U.S. House of Representatives 
Washington, D.C. 2051S 

Dear Congressaan Riggs: 

This is in response to your correspondence dated March 8, 1991, and 
received May 22, 1991, expressing your continued interest in obtaining 
confidential documents concerning Centennial Savings and Loan Association of 
Santa Rosa, California. 

As indicated in correspondence dated April 1, 1991, and later explained 
to Jason Conger of your staff, the Office of Thrift Supervision is directed to 
maintain the confidentiality of this information. It is still unclear whether 
your request is pursuant to the oversight authority of the House Banking, 
Finance and Urban Affairs Committee, or in response to a constituent request. 
Vhile confidential information may be provided pursuant to Committee oversight 
authority, it would not be released pursuant to the Freedom of Information Act 
if requested by a constituent. 

Until such time as a legislative purpose for your request is 
established, we are unable to provide the confidential materials you have 
requested. 
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2129 RAYBURN HOUSE OFFICE BUILDING 
WASHINGTON. DC 2051B-B060 

April 6, 1992 


MU MX MGGS CALiROANlA 
AM NUSSU. IOWA 



V P — O HT 


UUMTY LaAOCCO IDAHO 
•ill OXTON UTAH 
JIM SACCHUI. FLOAKXA 
-AMIS MOAAN. JX VlAG 
JOHN COX. JA . ILLINOIS 
TfO WtlSS NfW YOAX 
JIM SLATTfAT XANSAS 


Mr. Timothy Ryan 
Director 

Office of Thrift Suoervision 
1700 G Street, N.W. 
Washington, D.C. 20552 

Dear Tim: 


Based on my continued interest in the operations of failed savings 


associations, it has come to my attention that interesting and unique 
regulatory issues may exist at the former Centennial Savings, Guerneville, 
California. Pursuant to the Committee's oversight responsibilities related to 
insured depository institutions, I would like to direct Republican staff to 
examine the operations of this savings association. Accordingly, I would like 
to request that supervisory documents related to this institution, including 
exam reports and the S-memo and L-memo prepared for its closing, be made 
available for review by Republican staff. All documents reviewed will be 
utilized only for the purposes of the Committee. 


Thank you for your consideration. If you have any questions 


concerning this request please contact either Tony Cole (225-7502) or Joe 
Seidel (226-3241) of my staff. 



CPWrjsd 
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U.S. HOUSE OF REPRESENTATIVES 

COMMITS! ON ■AMKMO. MNANCC ANO URSA* AFFAIRS 
ONI NUMMB ttCOHO CONQAfSS 
2129 RAYSURN MOUSI ORMCf SCALDING 
WASHINGTON. DC 2091*4090 


May 29, 1992 



Mr. Timothy Ryan 
Director 

Office of Thrift Supervision 
1700 6 Street, N.w. 

Washington, O.C. 20552 

Dear Mr. Ryan: 

It has come to my attention that the Ranking Member of the 
Banking Committee, Cong. Chalmers wylie, has requested access to 
various OTS documents relating to the supervision and examination 
of the former Centennial Savings in Gusmeville, California. 

Throughout my tenure as Chairman of the Committee on Banking, 
Finance and Urban Affairs, I have made it my policy to include the 
minority in every aspect of the operation of our Committee. The 
work of our Committee is the work of the people who have elected 
us. Accordingly, I certainly do not oppose OTS complying with 
Congressman Wylie's request for documents, but I would insist that 
whatever is provided to Mr. Wylie is also made available to the 
entire Committee. 

In addition to the staff contacts provided by Mr. wylie, I 
would insist that you also include the Committee's Staff Director, 
Mr. Kelsay Meek, as a contact person relating to the release of any 
documents to the Committee* 

I assure you of the full cooperation of this Committee in the 
examination of the records of Centennial Savings. 



Chairman 
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Office of Thrift Supervision 

Department of the Treasury 

1700 C Sireet. N W . Wash.naton. DC -0552 • iZCZ) 906-6250 


June 2, 1992 


i tmotny n\j- 
Dtrecn 


The Honorable Chalmers P. Wylie 
Ranking Minority Member 
Committee on Banking, Finance 
and Urban Affairs 

United States House of Representatives 
Washington, D.C. 20515 

Dear Congressman Wylie: 

Per your letter of April 6, 1992, requesting documents 
relating to Centennial Savings and Loan Association, Santa 
Rosa, California, we are providing access to the following: 

1. August 20, 1985, Board Package regarding appointment of 
FSLIC as Receiver for Centennial (package contains an 
Issue Memorandum, dated 8/20/85, and a memorandum to 
Lawrence W. Hayes, dated 8/19/85); 

2. S-memorandum dated March 20, 1987; 

3. S-Memo randura dated April 22, 1987, regarding FSLIC 
liquidation of Centennial S&LA; 

4. Issues Memorandum dated April 23, 1987. 

All of the above indexed reports are confidential in nature. 
As you may be aware, a number of statutory and other 
principles direct the Office of Thrift Supervision to 
maintain the confidentiality of this information. These 
include the Freedom of Information Act ("FOIA") which 
specifically protects examination reports and other related 
material from public disclosure. 5 U.S.C. 552(b)(8). 
Department of Treasury and Office of Thrift Supervision 
regulations also protect the confidentiality of such 
information. 31 C.F.R. 1 . 2 ( c ) ( vi i i ) , 12 C.F.R. 510.5. 

FOIA also protects from mandatory public disclosure 
"commercial or financial information obtained from a person 
as privileged or confidential". 5 U.S.C. 552(B)(4), 31 C.F.R 
1 . 2 ( c ) ( i v ) . in addition, 18 U.S.C. 1905 makes it a crime for 
employees of the United States to disclose confidential 
information except as provided by law. 
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The Honorable Chalmers P. Wylie 
Page 2 


There are two reasons for protecting the confidentiality 
of sensitive information concerning insured institutions. 
First the confidential nature of the examination process 
facilitates the free flow of information between savings 
institutions and examiners. Second, examiners are encouraged 
to express freely their conclusions about examined 
institutions and the confidential nature of the reports 
permits them to do so. For these reasons breaches of the 
confidentiality of examination reports and related 
information erode the effectiveness of the examination 
process. While we have no hesitation in providing access to 
the requested information for the Committee's investigation, 
we request that you respect the need for confidentiality and 
refrain from placing sensitive information in the public 
record or otherwise disclosing its contents. 



Timothy 

Director 
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Office of Thrift Supervision 
Department of the Treasury 

1 TOO C Street. N.W.. W^hiwon. D.C. -C552 • i2C2> 906*0280 


Timotm R\an 
Director 


June 8, 1992 


The Honorable Henry B. Gonzalez 
Chairman 

Committee on Banking, Finance 
and Urban Affairs 
U.S. House of Representatives 
Washington , O.C. 20515 

Dear Mr. Chairman: 

This is in response to your May 29, 1992, correspondence regarding 
Congressman Chalmers Vylie's request for access to confidential documents 
pertaining to Centennial Savings and Loan Association, Santa Rosa, 
California. 

The Office of Thrift Supervision recently responded to Congressman 
Vylie indicating access to the requested documents vould be provided to 
his staff. I have enclosed a copy of our response for your information. 
Should your staff wish to view these sane documents, please contact 
Stephanie Bluher at 906-6288. 

If I nay be of further assistance, please do not hesitate to contact 
me. 


Enclosure 



Timothy Ryai 
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DIRECTOR Or THE OFFICE OF THRIFT SUPERVISION 

Order No. ”-230 
Date : June 2# 1992 

whereas , Congress in the performance of its official 
duties, is investigating regulatory issues at the former 
Centennial Savings and Loan Association of Santa Rosa, California; 

WHEREAS, Congressman Chalmers P. Wylie, has written to the 
Office of Thrift Supervision (OTS) requesting that OTS make 
available to his staff, any supervisory documents relating to 
Centennial Savings and Loan Association of Santa Rosa, as well as 
exam reports and the S-memo and L-memo prepared for the closing of 
the subject institution? 

WHEREAS, pursuant to to 31 C.F.R. 1.2(c)(5), the OTS may 
specifically authorize the disclosure of information that would 
otherwise be treated as confidential; 

NOW, THEREFORE, pursuant to the delegated power and 
authority vested in me as Director of the Office of Thrift 
Supervision, all present and former employees of the Federal Home 
Loan Bank Board ( FHLBB ) and OTS and present and past agents of the 
FHLBB and OTS are hereby directed and authorized to disclose to 
Congressman Chalmers P. Wylie, and/or his staff, pursuant to 
established OTS procedures, the requested information regarding 
the subject institution. 



Timothy Ryan; Director 
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Resolution Trust Corporation 

Office of Sovernmer^oi Peict’Cfs 
Wosrirg’or. DC 2C434-0CC* 

(2C2) 4' 6-7564 


July T3', 1993 

Honorable Frank McCloskey 
Chairman 

Subcommittee on Civil Service 
Committee on Post Office 
and Civil Service 
House of Representatives 
Washington, D. C. 20515 

Dear Mr. Chairman: 

I am writing in response to your letter dated June 30, 1993, and 
in further response to the letter from Congresswoman Patricia 
Schroeder dated January 21, 1993, to which you refer in your 
letter, which requested that the Resolution Trust Corporation 
provide information and documentation relating to last year's 
reorganization of the RTC's Division of Legal Services, personnel 
decisions in the Denver office, the restructuring of the 
Professional Liability Section, and the use of certain outside 
counsel and their fees. 

On April 29, 1993, we provided Congresswoman Schroeder 's staff 
with a preliminary response which consisted of materials relating 
to the planning involved in the reorganization and downsizing of 
the Legal Division. In a letter to Congresswoman Schroeder dated 
June 21, 1993, we explained the privileged and confidential 
nature of some of the remaining material responsive to her 
request, and we requested that the Subcommittee agree to protect 
the confidentiality of this material. At this time, in 
accordance with the terms documented in your letter to us dated 
June 30, 1993, we are pleased to provide to you, as Chairman of 
the Subcommittee on Civil Service, the remaining material 
responsive to Congresswoman Schroeder 's request. 

We appreciate your recognition of our concerns relating to the 
privileged and confidential nature of this material. If you have 
any questions, please let me know. 


Sincerely, ; 


j 


Peter £. Knight 
Acting Director 


Enclosures 
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AUSTIN 
DALLAS 
OUSTON 
MOSCOW 
NEW YORK 


BAKER & BOTTS 

L.L.P 

THE WARNER 

1209 PENNSYLVANIA AVENUE. N.W. 

WASHINGTON. DC. 20004-2400 


TELEPHONE 1 *2021 639-7700 
FACSIMILED 021 639-7690 


June 13, 1994 


Ms. Nancy Mayer- Whittirigton 
Clerk 

Room 1834 

U.S. Distn^dourt for the 
Distri^M Columbia 
3rd and Constitution Avenue, N.W. 

^aftington, D.C. 20001 

Re: Leach v. RTC and OTS. Civ. No. 94-1033 (D.D.C.). 

Dear Ms. Mayer- Whittington: 

Enclosed for filing in the above-referenced action, please find the original and 
one copy of the Joint Statement of Facts to be filed with the Court Please time-stamp the 
two additional copies and return them to our messenger. 

I have also enclosed a Joint Motion for Extension of Time. Please time-stamp 
the two additional copies and return them to our messenger. 

Thank you for your assistance in this matter. 

Veiy truly yours, 



0001:34011 
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IN THE UNITED STATES DISTRICT COURT/ ^ 

FOR THE DISTRICT OF COLUMBIA 

- • . :i 

Civ. No. 94-1033 (CRR) 


JOINT STATEMENT OF FACTS 

Pursuant to the Court's May 16, 1994 Order, Plaintiff James A. Leach ("Rep. 
Leach”) and Defendants Office of Thrift Supervision ("OTS") and Resolution Trust 
Corporation ("RTC") file this Joint Statement of Facts. In its May 16, 1994 Older 
recognizing that the parties may disagree as to certain facts, the Court directed the parties to 
submit a joint statement of facts that includes both undisputed, material facts and any 
disagreements about whether a fact is undisputed or whether a fact is material. Therefore, 
the parties submit a joint statement of facts that is subdivided into four categories: 1) joint 
statement of undisputed and material facts; 2) joint statement of undisputed facts as to which 
materiality is disputed; 3) Plaintiffs statement of facts which Plaintiff believes to be material 
and as to which Plaintiff believes there is no genuine dispute; and 4) Defendants’ statement 
of facts which Defendants believe to be material and as to which Defendants believe there is 
no genuine dispute. 


JAMES A. LEACH, ) 

) 

Plaintiff, ) 

) 

v. ) 

) 

RESOLUTION TRUST CORPORATION and ) 

OFFICE OF THRIFT SUPERVISION, ) 

) 

Defendants. ) 
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I. Joint Statemen t Of Undisputed And Material Facts. 

1. Rep. Leach is the duly elected Member of the United States House of 
Representatives from the First Congressional District of Iowa. Rep. Leach is presently the 
Ranking Minority Member of the House Committee on Banking, Finance and Urban Affairs 
("House Banking Committee”). 

2. In his capacity as a Member of Congress and as the Ranking Minority 
Member of the House Banking Committee, Rep. Leach has requested that Defendants 
produce all documents in their possession, custody or control pertaining to Madison Guaranty 
Savings Sc Loan Association ("Madison") and its affiliates and subsidiaries. 

3. The Defendants in this lawsuit have treated Rep. Leach’s request as one 
made pursuant to the Freedom of Information Act ("FOIA”). 

4. Rep. Leach has exhausted his administrative remedies in seeking 
documents pertaining to Madison and its subsidiaries from RTC and OTS. 

5. Neither Defendant has withheld documents pertaining to Madison based 
on a claim of executive privilege. 

6. The House Banking Committee has legislative oversight responsibility 
for the activities of RTC, OTS, the Financial Institutions Reform, Recovery and Enforcement 
Act of 1989 ("FIRREA"), and other banking statutes, including the manner in which the 
Defendants have dealt with the fiultue of Madison. 

7. On March 22, 1994, by a vote of 408 to 15, the House of 
Representatives adopted H.R. Res. 394 which provides in full: 

Resolved , That it is the Sense of the House of 

Representatives that - 

(a) Congress has a Constitutional obligation to conduct 

oversight of matters relating to the operations of the 

- 2 - 
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government, including matters related to any governmental 
investigations which may, from time to time, be undertaken. 

(b) The Speaker, Majority and Minority Leaders should 
meet to determine the appropriate timetable, procedures, and 
forum for appro p r iate Congressional oversight, including 
hearings on all matters related to "Madison Guaranty Savings 
and Loan Association ('MGS&L'), Whitewater Development 
Corporation and Capital Management Services Inc. (‘CMS’)." 

(c) No witness called to testify at these hearings shall be 
granted immunity under sections 6002 and 6005 of Title 18, 

United States Code, over the objection of Special Counsel * 

Robert B. Fiske, Jr. 

(d) The hearings should be structured and sequenced in 
such a manner that in the judgment of the Leaders they would 
not interfere with the ongoing investigation of Special Counsel 
Robert B. Fiske, Jr. 

Rep. Leach voted for H.R. Res. 394. 

8. On May 24, 1994, Rep. John Doolittle introduced H.R. Res. 437, 
under which five House Committees would formally initiate oversight hearings on Madison 
before August 15, 1994. Rep. Leach co-sponsored H.R. Res. 437. 

9. The RTC has submitted all annual and semi-annual reports to Congress 
required by 12 U.S.C. $8 1441a(k)(4) St (5). The Thrift Depositor Protection Oversight 
Board ("Oversight Board”) and the RTC submitted their most recent semiannual reports to 
Congress on November 1, 1993 and April 29, 1994. 

10. The Chairman of the House Banking Committee has not requested the 
RTC or the Oversight Board to attend oversight hearings relating to the April 29, 1994 
semiannual r epor t submitted by the RTC and the Oversight Board. An oversight hearing 
concerning the November 1, 1993 semiannual report was originally scheduled by the 
Chairman of the House Banking Committee for March 24, 1994, but was postponed and has 
not been rescheduled. The hearing was postponed without a vote of the Committee. Under 


- 3 - 
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the House Banking Committee Rules, the Chairman may postpone hearings without obtaining 
a vote by the Committee. 

11. On February 21, 1991, then~Ranldng Minority Member Chalmers P. 
Wylie wrote to the Honorable L. William Seidman, Chairman of Defendant RTC, 
referencing "the House Banking Committee’s continuing efforts to monitor problems in the 
savings and loan industry as they relate to deposit insurance reform," and requesting copies 
of die board of directors minutes and examination reports of Columbia Savings and Loan of 
Beverly Hills, California, for the five years prior to its conservatorship. All requested 

i 

documents were provided. A response letter from Mr. Seidman to Rep. Wylie, dated March 
22, 1991, references Rep. Wylie’s request for "information in connection with die House 
Banking Committee’s continuing efforts to monitor problems in the savings and loan 
industry.” Defendant RTC provided the Ranking Minority Member and his staff access to 
RTC investigative files relating to Columbia Savings and Loan at the office of Defendant 
RTC. The documents provided to the Minority included minutes of board of directors 
meetings (with exhibits), confidential memoranda summarizing the documents, as well as 
materials that in the opinion of Defendant RTC were subject to the attorney work-product 
doctrine. At the time Rep. Wylie’s request was made, the House Banking Committee was 
conducting an investigation into deposit insurance reform, and the Committee held a hearing 
on that subject six days after Rep. Wylie submitted his request. 

12. The Committee conducted an investigation, including hearings, 
concerning Charles Keating and Lincoln Savings and Loan Association of Irvine, California. 
During that investigation, Defendant OTS provided the Ranking Minority Member and his 
staff access to documents he requested relating to Lincoln, including examination reports and 


2453 



9281 


all supervisory materials, many of which were not requested by the Committee or Chairman 
Gonzalez. 

13. The Committee conducted an investigation of Silverado Savings and 
Loan Association of Denver, Colorado. In a letter from Hon. H. Gonzales to T. Ryan, 
dated April 6, 1990, the Chairman of the Committee stated, ”[a]s part of [the Committee's 
oversight responsibility for the thrift industry], I have directed the investigative ‘"staff of the 
Committee to conduct interviews and gather information covering the supervision, regulation 
and subsequent closing of Silverado Banking, a Savings and Loan, of Denver.” During that 
investigation, Defendant OTS allowed the Ranking Minority Member and his staff access to 
documents he requested relating to Silverado, including examination reports and all 
supervisory materials, in Washington, D.C. and Topeka, Kansas. In response to that 
request, Jonathan Fiechter on behalf of Defendant OTS wrote: ” As you are aware, the 
Freedom of Information Act ("FOIA”) specifically protects examination reports and other 
materials from public disclosure.” 

14. The Committee conducted an investigation into the failure of CenTrust 
Savings and Loan Association of Miami, Florida. 

a. During the 101st Congress, the Chairman of the Committee 
requested L. William Seidman, Chairman of the Federal Deposit Insurance Corporation, to 
produce records relating to CenTrust Simultaneously, the Chairman of the Committee 
requested Defendant OTS to provide "committee personnel assigned by me . . . complete 
access” to records relating to CenTrust The OTS and RTC provided the Ranking Minority 
Member and his staff with records he requested relating to CenTrust, including but not 
limited to, examination reports, criminal referrals, telephone logs, desk calendars, and 
internal memoranda. 
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b. Subsequently, during the 102nd Congress, the Chairman of the 
Committee signed a subpoena to Defendant OTS seeking certain confidential CenTrust 
documents. Defendant OTS provided the Ranking Minority Member and his staff with 
access to investigative materials he requested simultaneously with the access provided to the 
rest of the Committee. In addition, Defendant RTC provided the Ranking Minority Member 
and his staff with materials regarding CenTrust during the 102nd Congress. * 

15. The parties jointly stipulate to the authenticity of the documents 
attached to the Declaration of Joseph L. Seidel filed on May 16, 1994. 

16. The parties jointly stipulate to the authenticity of the documents 
attached as Exhibits to the Defendants’ Memorandum in Support of Defendants' Motion to 
Dismiss, or for Summary Judgment and in Opposition to Plaintiffs Motion for Summary 
Judgment filed June 6, 1994. 

II. Joint Statement Of Undisputed Facts As To Which Materiality Is Disputed . 

A. Undisputed Facts Which Defendants Believe Are Material . 

1. The House of Representatives, as a whole, has not issued a subpoena or 

t 

other authorized written request for the documents at issue in this litigation. Further, no 
Committee of the House, or any Committee Chairman, has issued a subpoena or other 
authorized written request for the documents at issue. 

2. The House Banking Committee has not voted to authorize an 
investigation or hearings on Madison, Whitewater Development Corporation, or Capital 
Management Services Inc. 

3. Neither the House of Representatives, as a whole, nor the House 
Banking Committee has specifically assigned any oversight or investigative authority to any 
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individual Member of the House with respect to Madison, Whitewater Development 
Corporation or Capital Management Services Inc. 

4. Hon. Henry B. Gonzalez, Chairman of the House Banking Committee, 
has not made any request to Defendants for any information on Madison, Whitewater 
Development Corporation or Capital Management Services Inc. 

b. Undisputed Facts Which Plaintiff Believes Are Material* * 

1. Published reports indicate that the failure of Madison has cost United 
States taxpayers approximately $67 million. A number of questions have been raised by state 
and federal regulatory authorities, the media and Congress concerning Madison. 

2. On March 17, 1994, Senator Donald Riegle of Michigan, Chairman of 
die Senate Committee on Banking, House, and Urban Affairs, which has oversight 
responsibility over Defendants and FIRREA for the United States Senate, stated on the floor 
of the Senate: 


"Within the text of that part of [FIRREA] we 
went so for as to say that any institutions that 
foiled in that time period [January 1, 1989 
through a date between January 1 and July 1, 
1995] . . . that if any Senator on the Committee 
wanted to come in and ask questions about that 
particular institution, that they had the right in 
law to do so. We did not foresee the Madison 
case at that time, but it applies precisely to the 
Madison case and every other case out of that 
time period. So the other day, when officials 
from the RTC came in to present their semi- 
annual r ep or t, every member of the Senate 
Banking Committee had the legal right and 
authority to ask specific questions about any 
institution that foiled [between 1989 and 1995], 
and that included Madison Guaranty.” 

Cong. Rec. S3153 (daily ed., March 17, 1994). 
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3. On December 9, 1993 Congressman Henry B. Gonzalez, Chairman of 
the Committee, stated: 


"I might add that we simply have not closed out 
as a Committee, and certainly I as a Chairman, 
the BNL, BCCI, or for that matter, we have yet 
to issue, at least whether we call it a staff or a 
Chairman's r epo rt , on the savings and loan and 
banking situations. There seems to be a 
complacency and a smugness at this point, but as 
I see it, we are not out of the shadows in our 
country, and it wouldn't take much to knock 
down the house of cards that has been building up 
here, and this Committee has a responsibility - 
prime responsibility." 

House Banking Committee Hearing No. 103-104, Granting Sovereign Immunity to Sheik 
Zayed, the Emir of Abu Dhabi, December 9, 1993. 

4. On March 17, 1994, the United States Senate, during consideration of 

S. 1275, adopted an amendment offered by Senate Majority Leader Mitchell and Senate 
Minority Leader Dole authorizing hearings relating to Madison, Whitewater Development 
Corporation, and Capital Management Services, Inc. 

5. After passage of S. 1275 by the Senate and H.R. Res. 394 by the 
House, President Bill Clinton stated in a nationally televised news conference on March 24, 
1994: 


I support the actions of the House and the Senate clearing the 
way for hearings at an appropriate time that does not interfere 
with [Special Counsel Robert] Fiske's responsibilities. And I 
will cooperate with their work as well . . . cooperation, 
disclosure, and doing the people's business are the order of the 
day. 


6. Except for the subpoena concerning CenTrust issued by the Committee 
to Defendant OTS during the 102nd Congress, in none of the investigations described in 
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paragraphs 1.11 through 1.14 did the Chairman issue a formal subpoena to Defendants for 
documents. 

m. Plaintiff’s Statement Of Facts Which Plaintiff Believes To Be Material And As To 
Which Plaintiff Believes There Is No Genuine Dispute. 

1. As part of his oversight responsibilities over Defendants OTS and RTC 
pursuant to the Constitution, the Financial Institutions Reform, Recovery and Enforcement 
Act of 1989 ("FIRREA"), and House Rules, Rep. Leach has requested that the Defendants 
produce all documents in their possession, custody, or control pertaining to Madison 
Guaranty Savings A Loan Association ("Madison Guaranty") its subsidiaries, and affiliates. 
Rep. Leach has requested these documents pursuant to the Freedom of Information Act 
("FOIA”), the Administrative Procedure Act, Defendants’ custom and practice of providing 
documents pertaining to foiled savings and loan institutions to the Ranking Minority Member 
of the Committee, the United States Constitution, and FIRREA. 

2. By letter dated August 9, 1993, from Rep. Leach to Mr. Jonathan L. 
Fiechter, Acting Director of Defendant OTS, the Ranking Minority Member sought 
information concerning financial derivatives for purposes of a minority report on the effect of 
derivatives on the global financial system. On October 4, 1993, Mr. Fiechter provided the 
requested information to Rep. Leach. In addition, Defendant OTS provided a confidential 
examination report and supervisory memorandum concerning Franklin Savings Association 
based upon an oral request from the staff of the Ranking Minority Member. Although the 
Committee later conducted hearings on financial derivatives, those hearings were initiated 
after Defendant OTS provided information in response to the Ranking Minority Member. 

3. As of March 22, 1991, neither the Committee nor Chairman Gonzalez 
had requested any documents relating to Columbia Savings and Loan. 
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4. In none of the investigations described in paragraphs 1. 11 through 1.14 
did the Senate, House, or Committee vote to authorize access to documents by the Ranking 
Minority Member. 

5. The executive branch was engaged in ongoing criminal and civil 
investigations and law enforcement proceedings during all of the investigations described in 
paragraphs 1.11 through 1.14. At no time did any representative of Defendants' RTC or OTS 

. 4 - 

inform the Ranking Minority Member that such executive branch investigations or 
proceedings were banned or compromised, nor did Defendants withhold documents based 
upon such a concern. 

IV. Defendants’ Statement Of Facts Which Defendants Believe To Be Material And As 
To Which Defenda nts Believe Th ere Is No Genuine Dispute . 

1. While Rep. Leach reserves the right to do so, at present, Rep. Leach 
has not challenged Defendants* assertion that the documents at issue are exempt from 
disclosure by virtue of the FOIA. 

2. In 1991, for the reasons set forth in the letters from T. Ryan to Hon. 

F. Riggs, dated April 1, 1991 and July 18, 1991 (attached as Exs. 19 and 20 to the 
Defendants* Memorandum in Support of Defendants’ Motion to Dismiss, or for Summary 
Judgment and in Opposition to Plaintiffs Motion for Summary Judgment ("Defendants* 
Memorandum")), the OTS denied a request from an individual Member of the House 
Banking Committee for confidential and privileged agency information pertaining to 
Centennial Savings & Loan ("Centennial”). In response to a similar request for documents 
pertaining to Centennial from the then-Ranking Minority Member of the House Banking 
Committee, the OTS, for the reasons set forth in the letter to Hon. H. Gonzalez from T. 
Ryan dated June 8, 1992 (Ex. 24 to Defendants* Memorandum), released the requested 


- 10 - 


2459 


9287 


materials only after the OTS received a letter from the Chairman of the House Banking 
Committee authorizing OTS compliance with the then-Ranldng Minority Member’s request. 

3. In 1993, the RTC denied a request for privileged and confidential 
materials submitted by Rep. Patricia Schroeder as an individual Member of Congress. 
However, for the reasons set forth in the letter from P. Knight to Hon. F. McCloskey dated 
July 13, 1993 (Ex. 23 to Defendants’ Memorandum), the RTC granted the request when 
submitted by the Chairman of the Subcommittee on Civil Service. 

4. The OTS is not required by 12 U.S.C. {} 1441a(k)(4) or (5) to submit 
reports to Congress. The Director of the OTS is an ex officio member of the Oversight 
Board. SfiB 12 U.S.C. $ 1441a(a)(3)(A)(iii). 

3. Although Chairman Gonzalez’s March 2, 1990, letter requesting 
documents relating to CenTrust was sent to L. William Seidman, Chairman of the FDIC, the 
FDIC acted as managing agent of the RTC at the time. 
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Dated: June 13, 1994 


Bobby R. duchfield — 
Jackson R. Sharman in 
COVINGTON & BURLING 
1201 Pennsylvania Avenue, N.W. 
P.O. Box 7566 

Washington, D.C. 20044-7566 
Attorneys for James A. Leach 


Respectfully submitted, 


Kirk K. Van Tine 
D.C. Bar No. 257139 
Jesse R. Adams m 
D.C. Bar No. 433600 
BAKER & BOTTS, L.L.P. 

The Warner 

1299 Pennsylvania Avenue, N.W. 
Washington, D.C. 20004-2400 
(202) 639-7700 


Ellen B. Kulka 
General Counsel 
Andrew E. Tomback 
Deputy General Counsel (Litigation) 
Gregg H.S. Golden 
Counsel 

John C. Binkley 
Counsel 

RESOLUTION TRUST CORPORATION 
801 17th Street, N.W. 

Washington, D.C. 20434-0001 


Attorneys for Defendant 
Resolution Trust Corporation 


Carolyn^. Lieberman 
Acting Chief Counsel 
Thomas J. Segal 
Deputy Chief Counsel 
Elizabeth R. Moore 


A 


7 ^^ ^ . 


Assistant Chief Counsel 


D.C. Bar No. 358769 


Gary L. Goldberg 
Senior Trial Attorney 
OFFICE OF THRIFT SUPERVISION 


1700 G Street, N.W. 
Washington, D.C. 20552 
(202) 906-7039 


Attorneys for Defendant 
Office of Thrift Supervision 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


) 

JAMES A. LEACH, ) 

) 

Plaintiff, ) 

) 

v. ) Civ. No. 94-1033 (CRR) 

) 

RESOLUTION TRUST CORPORATION and ) 

OFFICE OF THRIFT SUPERVISION, ) 

) 

Defendants. ) 


JOINT MOTION FOR EXTENSION OF TIME 


On May 16, 1994, the Court entered an order in the above-referenced matter that 
required the parties to submit a joint statement of undisputed facts on or before 4:00 p.m. on 
June 13, 1994. The parties have met and conferred and prepared a draft joint statement of 
undisputed facts. The parties are in the process of finalizing the joint statement. However, to 
allow sufficient time for an adequate review of the final version, the parties jointly request that 
the deadline established in the May 16 Order be extended to 8:30 p.m. on June 13, 1994. 
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Respectfully submitted. 


Dated: June 13, 1994 


Bobby R.^Burchfield 
Jackson R. Sharman III 
COVINGTON & BURLING 
1201 Pennsylvania Avenue, N.W. 
P.O. Box 7566 

Washington, D.C. 20044-7566 
Attorneys for James A. Leach 




Kirk K. Van Tine 
D.C. Bar No. 257139 
Jesse R. Adams III 


D.C. Bar No. 433600 


BAKER & BOTTS, L.L.P. 

The Warner 

1299 Pennsylvania Avenue, -N.W. 
Washington, D.C. 20004-2400 
(202) 639-7700 


Ellen B. Kulka 
General Counsel 
Andrew E. Tomback 
Deputy General Counsel (Litigation) 
Gregg H.S. Golden 
Counsel 

John C. Binkley 
Counsel 

RESOLUTION TRUST CORPORATION 
801 17th Street, N.W. 

Washington, D.C. 20434-0001 


Attorneys for Defendant 
Resolution Trust Corporation 


EJUJJbLZ 

Carolyn B. Lieberman * peMmsSS/m/ 

Acting Chief Counsel 
Thomas J. Segal 
Deputy Chief Counsel 
Elizabeth R. Moore 
Assistant Chief Counsel 
D.C. Bar No. 358769 
Gary L. Goldberg 
Senior Trial Attorney 
OFFICE OF THRIFT SUPERVISION 
1700 G Street, N.W. 

Washington, D.C. 20552 
(202) 906-7039 

Attorneys for Defendant 
Office of Thrift Supervision 
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IN TOE UNITED STATES DISTRICT COURT 
FOR TOE DISTRICT OF COLUMBIA 

) 

) 

) 

) 

) 

) Civ. No. 94-1033 (CRR) 

) 

) 

) 

) 

) 


ORDER 

Upon consideration of the joint motion for extension of time, it is this 

day of , 1994. 

ORDERED that the parties shall have until 8:30 p.m. on June 13, 1994 to file 
their joint statement of facts. 


CHARLES R. RICHEY 

UNITED STATES DISTRICT JUDGE 


JAMES A. LEACH, 

Plaintiff, 

v. 

RESOLUTION TRUST CORPORATION and 
OFFICE OF THRIFT SUPERVISION, 

Defendants. 
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Copies to: 


Elizabeth R. Moore 
Assistant Chief Counsel 
D.C. Bar No. 3S8769 
Gary L. Goldberg 

Senior Trial Attorney 

OFFICE OF THRIFT SUPERVISION 
1700 G Street, N.W. 

Washington, D.C. 20SS2 


Bobby R. Burchfield 
Jackson R. Shannan m 
COVINGTON & BURLING 
1201 Pennsylvania Avenue, N.W. 
P.O. Box 7566 

Washington, D.C. 20044-7566 


Kirk K. Van Tine 
D.C. Bar No. 257139 
Jesse R. Adams in 
D.C. Bar No. 433600 
BAKER & BOTTS, L.L.P. 

The Warner 

1299 Pennsylvania Avenue, N.W. 
Washington, D.C. 20004-2400 
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Covington & Burling 

1201 PENNSYLVANIA AVENUE. N.W. 
P.O. BOX 7566 

WASHINGTON. D.C. 2004-4-7566 
(2021 662-6000 

TELEFAX: 12021 002-9291 
TELEX: 89-593 ICOVLING WSHI 
CABLE COVLING 


JACKSON R. SHARMAN III 

DIRECT DIAL NUMBER 

12021 882-5192 


June 20, 1994 


LECONFICLO MOUSE 
CURE ON STREET 


TELEPHONE O71-R0S-MSS 
TELEFAX 071 4RS 3101 


•RUSSELS CORRESRONOENT OFFICE 
*• AVENUE DCS ARTS 
■RUSSELS 1040 BELGIUM 
TCLCRMOME J»-mi BBBO 
TELEFAX SB-B-90B-I9M 


BY HAND DELIVERY 

Nancy Mayer-Whittington 
Clerk 

United States District Court 
for the District of Columbia 
3rd and Constitution Avenue, N.W. 

Washington, D.C. 20001 

Re: James A. Leach v. Resolution Tmst Corporation 

and Office of Thrift Supervision. Civ. No. 94-1033 

Dear Ms. Mayer-Whittington: 

Transmitted herewith for filing are the original and two copies of 
Plaintiffs Memorandum in Further Support of His Motion For Summary Judgment, 
and in Opposition To Defendants’ Cross-Motion For Summary Judgment. Please 
have one copy date-stamped and return it to the messenger who is delivering this 
filing. 


Enclosures 


Sincerely yours, 
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IN THE 

UNITED STATES DISTRICT COURT FOR 
THE DISTRICT OF COLUMBIA 


JAMES A. LEACH, 


Plaintiff, 

v. 


RESOLUTION TRUST CORPORATION 
and 

OFFICE OF THRIFT SUPERVISION, 

Defendants. 


) 

) 

) 

) 

) Civ. No. 94-1033 (CRR) 

) 

) 

) 

) 

) 

) 

) 

) 

) 


PLAINTIFF’S MEMORANDUM IN FURTHER SUPPORT 
OF HIS MOTION FOR SUMMARY JUDGMENT, AND 
IN OPPOSITION TO DEFENDANTS’ CROSS-MOTION 
FOR SUMMARY JUDGMENT 


Bobby R. Burchfield 
(D.C. Bar No. 289124) 

Jackson R. Sharman III 
(D.C. Bar No. 428799) 
COVINGTON & BURLING 
1201 Pennsylvania Ave., N.W. 
P.O. Box 7566 

Washington, D.C. 20044-7566 
(202) 662-6000 

Attorneys for Plaintiff 
James A. Leach 


June 20, 1994 
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INTRODUCTION 

Defendants’ response to Plaintiffs motion for summary judgment suffers 
from a number of deficiencies, three of which are fundamental. First, Defendants’ 
effort to expand the political question and equitable discretion doctrines to bar judicial 
review for a Member of Congress under the Freedom of Information Act, 5 U.S.C. 

§ 552 et sea. ("FOIA"), and the Administrative Procedure Act, 5 U.S.C. § 551 et sea. 
("APA") would, if successful, deprive Members of Congress of a right to judicial 
review available by statute to all other citizens. Never before have the courts 
deprived a person of his right to judicial review under these statutes merely because 
he is a Member of Congress. Indeed, the acting Deputy General Counsel of 
Defendant Resolution Trust -Corporation ("RTC") advised Plaintiff on May 2, 1994, 
that the RTC’s action is renewable in thjs very Court . 

Second, though claiming that Plaintiffs "construction of [5 U.S.C. § 552(d)] 
has no basis in law" (D. Mem. at 25), Defendants avoid discussion of the seminal case 
construing that provision, Murphy v. Department of Army . 613 F.2d 1151 (D.C. Cir. 
1979), until page 30 of their paper. Even then, they cannot persuasively distinguish its 
holding or confront its reasoning, which undermines their entire argument. 

Finally, Defendants strive mightily to rebut the four examples - Columbia, 
Lincoln, Silverado, and CenTrust - in which they provided the Ranking Minority Member 
independent access to documents. To begin with, Defendants have failed to follow their 
policy even as they have described it. (D. Mem. at 36.) Moreover, in only one instance 
can Defendants point to formal Committee action as a contemporaneous basis for 
releasing documents to the Ranking Minority Member. Finally, they cannot cite even 
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one example in which they have denied the Ranking Minority Member access to 
documents concerning a failed thrift institution. 

The principal message of Defendants’ brief is clear When one party 
controls both Houses of Congress and the Executive Branch, the Ranking Minority 
Member of a committee with dearly-established oversight responsibilities can be 
denied documents necessary to the fulfillment of those responsibilities by the very 
agencies he is required to oversee, and it is no business of the Judicial Branch that 
statutes may have been violated. This position is unattractive as policy and 
unsupported in the law.- 


STATEMENT OF FACTS 

A careful review of the Joint Statement of Facts ("Jt. St.") submitted on 
June 10, 1994, and the Supplemental Declaration and Exhibits of Joseph L. Seidel 
("Supp. Seidel Decl.") (attached hereto as Exhibit H) demonstrates that there is no 
factual dispute precluding entry of summary judgment on behalf of Plaintiff. It is 
important, however, to address several misinterpretations by Defendants of the 
undisputed facts. We do this at the outset because these errors permeate 
Defendants' presentation. 


- As stated in Plaintiffs opening paper, an unfavorable disposition by this Court 
of Plaintiffs Motion for Summary Judgment would require Defendants to submit a 
'Vaughn index." Plaintiffs Complaint could not be dismissed on the merits unless 
and until Plaintiff had an opportunity to determine if the FOIA exemptions have been 
properly invoked. Defendants’ effort to avoid review of their application of the FOIA 
exemptions neglects both the breadth of Plaintiffs Complaint (see, e.a.. 36, 37) 

and the breadth of their denial of his FOIA appeals (see Ex. 38 to Seidel Decl. (RTC 
invocation of FOIA Exemptions 4, 5, 6, 7(A), 7(C) and 8, and explanation of how 
those exemptions apply to various categories of documents)). 
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Defendants’ Confusion of " Hearings " with " Documents Defendants try 

to show that judicial review of their decision to withhold documents will thwart the will 

of Congress or interfere with the Independent Counsel's investigation. (D. Mem. at 5- 

9.) Time after time, however, Defendants confuse "hearings" - which are not at 

issue in this case - with "documents" - which are the focus of this case. For 

example, in the letter from Independent Counsel Robert B. Fiske, Jr., to Plaintiff and 

Congressman Henry Gonzalez, dated March 7, 1994 (Defendants’ Ex. 1), Mr. Fiske 

was quite clear that his "strong concern" arose from the possibility of premature 

hearings, not from the production of documents from the RTC and OTS: 

"Among other-concerns, the Committee certainly would 
seek to interview the same witnesses or subjects who 
are central to the criminal investigation. Such interviews 
could jeopardize our investigation in several respects, 
including the dangers of Congressional immunity, the 
premature disclosures of the contents of documents or 
of witnesses' testimony to other witnesses on the same 
subject (creating the risk of tailored testimony) and of 
premature public disclosure of matters at the core of the 
criminal investigation. 


For these reasons, we request that vour Committee not 
conduct anv hearings in the areas covered bv the Grand 
Jury's on-going investigation . . .." (Ex. 1 to Defendants’ 

Mem.) (emphasis added.) 

Defendants have never explained how release of documents to 
Congress - as opposed, for example, to granting immunity to key witnesses - would 
interfere with the Independent Counsel’s investigation, and we can postulate no such 
interference. 
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Defendants’ Misreading, of House Res. A to. 394 . House Resolution No. 

394 states in pertinent part that: 

The Speaker, Majority and Minority Leaders should meet 
to determine the appropriate timetable, procedures, and 
forum for appropriate Congressional oversight, including 
hearings on all matters related to ’Madison Guaranty 
Savings & Loan Association’ . . (Jt. St U 1.7) (emphasis 
added.) 

First, like Mr. Fiske's letter, the resolution focused on potential hearings devoted to 
Madison Guaranty, Whitewater Development Corporation, and Capital Management 
Services, Inc., not on production of documents. Moreover, Defendants seriously 
misconstrue the resolution not as supplementary authority to investigate Madison 
Guaranty, but as the exclusive authority for investigating it (D. Mem. at 8-9.) 

Nothing in the resolution indicates that it was intended to supersede the oversight 
hearings and responsibilities required by the Financial Institutions Reform Recovery 
and Enforcement Act, 12 U.S.C. § 1441a at aeg. ("FIRREA"), much less the obliga- 
tion of agencies to produce documents pursuant to FOIA or their obligations to 
exercise their discretion properly pursuant to the APA. And even if the Resolution 
were so intended, a House Resolution obviously could not override three duly 
enacted statutes. 

Defendants’ Refusal to Stipulate that They Easiness!. Documents Qunnq 

Criminal. Civil, and Regulatory Investigations of Columbia. Lincoln. Silverado, and 

CenTrust . Mr. Seidel’s Declaration states: 

The executive branch was engaged in ongoing criminal 
and civil investigations and law enforcement proceedings 
during all of the foregoing investigations by the Minority 
fi.e.. Columbia, Lincoln, Silverado, and CenTrust]. At 
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no time did any representative of Defendants RTC or OTS 
inform Plaintiff or me that such executive branch investi- 
gations or proceedings were harmed or compromised, 
nor to the best of my knowledge did Defendants withhold 
documents based upon such a concern." (Seidel Decl. 

H10.) 

Although Defendants failed to submit any contrary evidence, see Fed. R. Civ. 

P. 56(e), they have refused to acknowledge this as an undisputed material fact. (See 
Jt. St. U III. 5.) 

The existence of civil and criminal investigations during the legislative 
investigations of Columbia, Lincoln, Silverado, and CenTrust is simply undeniable. 
These investigations were well-documented in agency records, Congressional 
hearings, and in the mainstream media. See Supp. Seidel Decl. mi 3-6 and Exs. 39- 
57. For Lincoln, there were no less than 8 such investigations; for Columbia, 3; for 
Silverado, 3; for CenTrust, 5. jd. In short, these thrift failures gave rise to scores of 
criminal referrals, investigations, and prosecutions; massive civil litigation based on 
the Racketeer Influenced and Corrupt Organizations Act and other grounds; and 
extensive administrative proceedings initiated by Defendants themselves. 
Nevertheless, in each instance, Defendants produced documents to the Ranking 
Minority Member while these investigations were in progress. 

Defendants’ Effort to Rebut Their Pattern of Providing Documents to the 
Ranking Minority Member . The Joint Statement of Facts has resolved the differing 
factual issues relating to the independent minority investigations of Columbia, Lincoln, 
Silverado, and CenTrust. Despite what must have been a concerted effort, 
Defendants have been unable to unearth a single example of their refusal to grant 
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the Ranking Minority Member of the Committee access to the documents concerning 
a specific failed thrift institution. 

Further, Defendants concede that "except for the subpoena concerning 
CenTrust issued by the Committee to Defendant OTS during the 102nd Congress, 
in none of [those] investigations ... did the Chairman issue a formal subpoena to 
Defendants for documents." (Jt St. H II.B.6.) Nor have Defendants pointed to any 
other formal Committee action in those instances, since there was none. (Supp. 
Seidel Decl. U 8.) 

Significantly, Defendants concede that documents were made available 
to the Ranking Minority Member and his staff relating to Columbia Savings & Loan 
when the only remotely pertinent Committee investigation was "the House Banking 
Committee's continuing efforts to monitor problems in the savings and loan industry." 
(Jt. St. U 1.11.) Having conceded that Congressman Leach is seeking the documents 
at issue here "in his capacity as a Member of Congress and as the Ranking Minority 
Member of the House Banking Committee" (Jt. St. H 1.2), Defendants cannot deny 
that he has requested the documents in connection with "the House Banking 
Committee's statutorily mandated, semi-annual RTC Oversight Hearing . -. .." (Seidel 
Decl. Exs. 19, 20.) 


ARGUMENT 

I. DISMISSAL OF PLAINTIFF’S ACTION WOULD BE INAPPROPRIATE. 

Invoking the "political question" and "equitable discretion” doctrines, 
Defendants attempt to foreclose all judicial review of their actions. Unlike the cases 
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on which [Defendants rely, however, Plaintiff in this case has invoked the specific 
judicial review provisions of the Freedom of Information Act and the Administrative 
Procedure Act, 5 U.S.C. §§ 552(a)(4)(B) and 702. Indeed, in the RTC's letter deny- 
ing Plaintiffs administrative appeal, RTC Acting Deputy General Counsel James 
Barker stated: 

"You have the rioht to obtain judicial review of this decision in the 
United States District Court for the District in which you reside or 
have your principal place of business, in the United States District 
Court for the District of Columbia , which is where some of the 
records you seek are located, or in the Western District of 
Missouri, which is where other records you seek are located. 5 
U.S.C. § 553(a)(4)(B)." (Ex. 38 to Seidel Aff., attached to 
Plaintiffs opening memorandum) (emphasis added.) 

Moreover, since Congress acting as a whole could always instruct an 

agency to take action, Defendants' expansive readings of the political question and 

equitable discretion doctrines would preclude any Member of Congress from ever 

seeking judicial review of any agency action. As shown below, neither doctrine 

requires such a result. 

Further, since Defendants have already stipulated that Plaintiff is 
seeking the documents "[i]n his capacity as a Member of Congress and as the 
Ranking Minority Member" (Jt. St. U 2), the Court need not inquire into the thicket of 
House rules, resolutions, and customs invoked by Defendants. Whether this Court 
rules for or against Plaintiff, a judicial decision interpreting and applying FOIA, APA, 
and FIRREA will not interfere with the activities of Congress. If the Court rules in 
favor of Plaintiff, the agencies will produce documents; Congress need not do 
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anything. For these reasons, both the political question and equitable discretion 
doctrines are irrelevant to this case. 

A. This Case Does Not Present a Political Question. 

Since the dawn of the Republic, the Supreme Court has made clear 
that it is "emphatically the province and duty of the judicial department to say what 
the law is." Marburv v. Madison. 5 U.S. (1 Cranch) 137, 177 (1803). Just as it is the 
province of the Congress to legislate, and of the Executive branch enforce the laws, it 
is the duty of the Judiciary to interpret the law. The Federalist No. 78, at 467 (A. 

Hamilton) (C. Rossiter ed. 1961). (The interpretation of the laws is the proper and 

* 

peculiar province of the courts.") More recently, the United States Supreme Court 
has made clear that, "under the Constitution, one of the Judiciary's characteristic 
roles is to interpret statutes, and we cannot shirk this responsibility merely because 
our decision may have significant political overtones." Japan Whaling Ass’n v. 
American Cetacean Society . 478 U.S. 221, 230 (1986).- The political question 
doctrine is not, as Defendants would have it, a "refuge from the adjudication of 
difficult constitutional [or in this case, statutory] claims." Ramirez de Arellano v. 
Weinberger . 745 F.2d 1500, 1514 (D.C. Cir. 1984) (en banc), vacated in light of 


- See also Kinne v. United States. 21 Cl. Ct. 104, 109-110 (Cl. Ct 1990) fThe 
Constitution and laws of the United States charge the courts with the responsibility to 
discern the meaning of the law ... . Congress and the courts may not . . . abrogate 
the judicial branch's responsibility to interpret the law."). 
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subsequent legislation . 471 U.S. 1113 (1985), on remand . 788 F.2d 762 (D.C. Cir. 
1986).- 


This case cannot be dismissed based on the political question doctrine 

for three reasons. First, it does not fell within any of the categories identified by the 

courts as presenting nonjusticiable political questions. The scope of the political 

question doctrine was set forth in Baker v. Carr . 369 U.S. 186 (1962): 

N [1] a textually demonstrable commitment of the issue to a 
coordinate political department; or [2] a lack of judicially 
discoverable and manageable standards for resolving it; or 

[3] the impossibility of deciding without an initial policy 
determination of a kind clearly for nonjudicial discretion; or 

[4] the impossibility of a court’s undertaking independent 
resolution without expressing lack of the respect due 
coordinate branches of government; or [5] an unusual need 
for unquestioning adherence to a political decision already 
made; or [6] the potentiality of embarrassment from 
multifarious pronouncements by various departments on 
one question." jd. at 217. 

Defendants fail to identify which of these categories they believe encompass this 
case. Their failure to do so is not surprising because this lawsuit does not fit within 
any of them. Because Congress has expressly legislated a right to judicial review, 
and because the obligation to interpret statutes is "textually committed" to the 
Judiciary, all six categories are inapplicable here. 


- See Klinahoffer v. S.N.C. Achille Lauro . 937 F.2d 44, 49 (2d Cir. 1991) ('The 
fact that the issues before us arise in a politically charged context does not convert 
what is essentially an ordinary tort suit into a non-justiciable political question."); 
Ukrainian-American Bar Ass’n. Inc, v. Baker . 893 F.2d 1374, 1380 (D.C. Cir. 1990) 
('That a claim implicates important government policies, however, does not necessar- 
ily mean that the political question doctrine precludes the judiciary from hearing it. 
Here, . . . [the claim] is cognizable because the court is competent to consider the 
strength of the governmental interests involved"). 
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Second, this case presents precisely the type of question that is 
committed to the Judiciary by the Constitution, and for which the Judiciary has 
developed expertise. At issue here are questions of statutory interpretation and 
proper use by Executive branch agencies of their discretion. As this Court well 
knows, these issues are mainstays of the judiciary. The Japan Whaling Ass’n 
decision is instructive here. In that case, the Supreme Court refused to apply the 
political question doctrine even though its interpretation of a statute could have had a 
major impact on a sensitive issue of foreign policy relating to whaling treaties. The 
Court emphasized that "not every matter touching on politics is a political question," 
jd- at 229, and declined to "shirk [its] responsibility" to construe the statutes merely 
because of potential political overtones, jd. at 230. It concluded that "the courts 
have the authority to construe treaties and executive agreements, and it goes without 
saying that interpreting congressional legislation is a recurring and accepted task for 
the federal courts." jd 

Similarly, in United States v. Nixon . 418 U.S. 683 (1974), the Court 
rejected application of the political question doctrine even though the dispute was an 
"intra-branch dispute" between the President and a subordinate official in the 
Executive Branch. 418 U.S. at 693. Because the controversy arose in the context of 
a federal criminal prosecution, the Court ruled that it was "the kind of controversy 
courts traditionally resolve." jd. at 696. 

Third, as shown (pp. 11, 19-21), this is not a dispute between Plaintiff 
and his colleagues in the House. The documents are in the possession of 
Defendants, the decision to withhold them was made by Defendants, and the statutes 
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at issue in this case are binding on Defendants. Plaintiff is invoking the statutes as 
enacted. Although it is understandable that Defendants would wish to absolve 
themselves of responsibility for their actions, they cannot, consistent with their 
statutory obligations, do so. 

Rather than focus on the essence of the political question doctrine, 
Defendants joust with two straw-man arguments. See D. Mem. at 10. First, 
Defendants claim that the Court must decide "whether the Rules of the House of 
Representatives and the Rules of the House Banking Committee preclude Rep. 

Leach from asserting that he ‘speaks for Congress.’" To the contrary, Plaintiff seeks 
application of FOIA as previously construed by the D.C. Circuit in Murohv . of the APA 
as construed by the Court in numerous cases, and of FIRREA. Whether other 
members of the House support, oppose, or take no position regarding Plaintiffs effort 
is irrelevant to those issues. All that matters under Murphy ’s construction of FOIA is 
- as the parties have stipulated - that Plaintiff is seeking the documents "[i]n his 
capacity as a Member of Congress and the Ranking Minority Member of the 
Committee" (Jt. St. H 1.2), not in his personal capacity. 

Indeed, it is Defendants, not Plaintiff, who invite interpretation of non- 
binding resolutions, House Rules, Committee Rules, and even the rights of the 
Committee Chairman in relation to the Ranking Minority Member. This is precisely 
what the D.C. Circuit was trying to avoid in Murohv : 

"It would be an inappropriate intrusion into the legislative 
sphere for the courts to decide without congressional 
direction that, for example, only the chairman of a 
committee shall be regarded as the official voice of the 
Congress for purposes of receiving such information, as 
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distinguished from its ranking minority, other committee 
members, or other members of Congress." 613 F.2d at 
1157. 

Second, Defendants argue that the Court must decide whether Plaintiff 
"may disregard a binding Resolution of the full House of Representatives, for which 
he voted." (D. Mem. at 10.) As shown (p. 4, above), however, the so-called "binding 
resolution" is no such thing. It neither purports to be nor admits of a construction as 
the exclusive basis for investigating Madison; it does not even address the production 
of Defendants’ documents; and it cannot override three duly-enacted statutes. 

Therefore, none of the foregoing questions about resolutions and Rules 
is central to Plaintiffs claims, or even material to them. Either Section 552(d) of 
FOIA renders the FOIA exemptions inapplicable to Plaintiff, or it does not. Either 
Defendants have abused their discretion in construction of the APA by withholding the 
requested documents, or they have not. Either Plaintiff is entitled to the documents 
pursuant to the oversight responsibilities imposed on him by FIRREA, or he is not. 

The House Rules and the Committee Rules have nothing to do with these issues. 

/ 

B. This Circuit’s Doctrine of Equitable Discretion Does Not AddIv. 

Defendants argue that this Court’s "equitable discretion" or "remedial 
discretion" doctrine* 7 precludes Plaintiff from pursuing his claims under FOIA, the 


- The phrase "remedial discretion" appropriately refers to the Court’s discretion 
when a plaintiff has requested both injunctive and declaratory relief. When only 
equitable relief is sought, the phrase "equitable discretion" applies. Vander Jaat v. 
O’Neill . 699 F.2d 1166, 1175 & n. 25 (D.C. Cir.), cert, denied . 464 U.S. 823 (1983). 
This paper uses "remedial discretion" when referring to the doctrine because Plaintiff 
requests both declaratory and injunctive relief. 
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APA, and FIRREA because he is a Member of Congress. They contend that Plain- 
tiff's real dispute is with his fellow legislators and that resolution of the case would 
improperly entangle the Court in the internal workings of a co-equal branch of 
government. See Rieole v. Federal Open Market Committee. 656 F.2d 873, 881 
(D.C. Cir.) ("Where a congressional plaintiff could obtain substantial relief from his 
fellow legislators through the enactment, repeal, or amendment of a statute, this court 
should exercise its equitable discretion to dismiss the legislator’s action.” ), cert, 
denied. 454 U.S. 1082 (1981). For reasons quite similar to those stated above, the 
doctrine of remedial discretion is inapplicable to this case. 

First, Plaintiff in this case is invoking, not challenging, statutes, and can 
be granted complete relief without any involvement of Congress. See pp. 10-12 
above. 

Moreover, none of the cases in which the remedial discretion doctrine 
has been invoked arose in the context of a congressional plaintiff invoking a right of 
judicial review explicitly granted by the subject statutes to "any person." Indeed, 
except in the very sensitive area of foreign policy and war powers, areas in which 
courts typically defer to the Executive Branch,- the remedial discretion doctrine has 
been most commonly applied to cases in which Members of Congress have invoked 

- See, e^, Dellums v. Bush. 782 F. Supp. 1 141 , 1 148 (D.D.C. 1990) (effort to 
invoke War Powers Resolution to constrain conduct of Persian Gulf War); Lowrv v. 
Reaaan. 676 F. Supp. 333 (D.D.C. 1987); Convers v. Reagan. 578 F. Supp. 324 
(D.D.C. 1984), dismissed as moot. 765 F.2d 1124 (D.C. Cir. 1985) (challenging 
President's actions in the invasion of Grenada); Crockett v. Reaoan. 720 F.2d 1355 
(D.C. Cir. 1983), cert , denied. 467 U.S. 1251 (1984) (action by Members of Congress 
who alleged that military aid to El Salvador violated the War Powers Resolution and 
the Foreign Assistance Act dismissed as a political question). 
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the Constitution to attack legislative action (or inaction).- Again, this is not such a 
case. 

Finally, contrary to Defendants’ suggestion (see D. Mem. at 15-20), the 
remedial discretion doctrine does not require a court to dismiss every action brought 
before it by a Congressional plaintiff. There are situations, like this one, in which the 
doctrine has no application. "Courts may not avoid resolving genuine cases or 
controversies - those ’of a type which are traditionally justiciable’ - simply because 
one or both parties are coordinate branches." Barnes v. Kline . 759 F.2d 21, 27 (D.C. 
Cir 1985), vacated as moot due to expiration of challenged act sub nom . Burke v. 


* See Vander Jaat v. O’Neill . 699 F.2d 1166 (D.C. Cir.), cert denied . 464 U.S. 
823 (1983) (dismissing action by Members of Congress who alleged that the 
composition of House committees was unconstitutionally partisan); Lee v. Kelley . 99 
F.R.D. 340 (D.D.C. 1983), afFd sub nom . Southern Christian Leadership Conference 
v. Kelley . 747 F.2d 777 (D.C. Cir. 1984) (dismissing action by Senator based on 
Speech and Debate Clause and "on inadequate factfinding process in the Senate"); 
Gregg v. Barrett . 771 F.2d 539 (D.C. Cir. 1985) (rejecting plaintiffs’ demand, on 
constitutional grounds, for changes in preparation of the Congressional Record); 
Melcher v. Federal Open Market Committee . 836 F.2d 561 (D.C. Cir. 1987), cert . 
denied . 486 U.S. 1042 (1988) (rejecting challenge to constitutionality of method used 
to select some members of the Federal Open Market Committee); Rieale v. Federal 
Open Market Comm. . 656 F.2d 873 (D.C. Cir.), cert denied . 454 U.S. 1082 (1981) 
(same); Reuss v. Balles . 73 F.R.D. 90 (D.D.C. 1976), affd, 584 F.2d 461 (D.C. Cir.), 
cert , denied . 439 U.S. 997 (1978) (rejecting challenge to constitutionality bf method 
used to select some members of Federal Open Market Committee); Moore v. United 
States House of Representatives . 733 F.2d 946 (D.C. Cir. 1984), cert, denied . 469 
U.S. 1106 (1985) (rejecting challenge to constitutionality of the Tax Equity and Fiscal 
Responsibility Act). 

Other decisions cited by plaintiffs involved actions brought by Members of 
Congress that were dismissed on ripeness or standing grounds. See , e.g. . Goldwater 
v. Carter . 444 U.S. 996 (1979) (ripeness and political question); United Presbyterian 
Church in the USA v. Reagan . 738 F.2d 1375 (D.C. Cir. 1984} (standing); Harrington 
v. Bush . 553 F.2d 190 (D.C. Cir. 1977) (standing). Defendants concede that Plaintiff 
has exhausted his administrative remedies (Jt.St. If 4), and do not suggest Plaintiff 
lacks standing. 
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Bames . 479 U.S. 734 (1987) (citation omitted). Just this year, the D.C. Circuit has 
twice refused to apply the doctrine.- 

In Michel v. Anderson . 817 F. Supp. 126 (D.D.C. 1993), aff& 14 F.3d 
623 (D.C. Cir. 1994), this Court refused to dismiss a challenge by Members of the 
Minority to the constitutionality of a House Rule that granted territorial delegates a 
vote in the Committee of the Whole. In response to defendants’ expansive remedial 
discretion argument, the district court in Michel pointed out that if a court were 
required to dismiss a suit brought by a Congressional plaintiff every time he or she 
had a conceivable alternative remedy, remedial "discretion" would no longer be 
discretionary. Because, as- here, the remedy sought was "uncomplicated and 
unobtrusive,” 817 F. Supp. at 140, the Court retained jurisdiction and decided the 
case. See 14 F.3d at 628 (affirming without deciding applicability of doctrine). 

More recently, the D.C. Circuit allowed a challenge by Members of 
Congress to a statute enacted by the District of Columbia City Council imposing strict 
liability on manufacturers, dealers, and importers of assault weapons. Blilev v. Kelly . 
No. 92-7112 (D.C. Cir., decided May 20, 1994) (attached hereto as Exhibit I). The 
Congressional plaintiffs contended that enactment of the statute without congres- 
sional approval deprived them of their right to vote on the statute. The District 
argued that the plaintiffs "could (and still can) seek relief simply by introducing 

- The most recent invocation of the doctrine cited by Defendants occurred in 
1988 in Humphrey v. Baker . 848 F.2d 211, 214 (D.C. Cir.), cert, denied. 488 U.S. 966 
_(1988). In that decision, Judge Starr acknowledged that the doctrine "has not even 
been addressed, much less endorsed, by the Supreme Court," and has drawn 
substantial criticism, jd. at 214. Accordingly, after finding the doctrine applicable, the 
court in Humphrey proceeded to address the merits of the claim. 
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legislation to repeal the Liability Act," slip op. at 6, but the court rejected this 
argument because "subsequent legislation could only repeal the Liability Act - a 
result not sought in this action - not give the plaintiffs back their right to prior 
approval of if" ]d. (quoting Blilev v. Kellev. 793 F. Supp. 353, 355) (D.D.C. 1992)). 
Similarly, Plaintiff here does not seek an amendment to any of the statutes on which 
he bases his claim. Rather, he seeks enforcement of those statutes, something the 
Judiciary and not Congress will be able to provide.- 


II. FOIA REQUIRES DEFENDANTS TO PRODUCE THE 
REQUESTED DOCUMENTS. 


As this Court well knows, the scope of judicial review of an agency 

refusal to produce documents in response to a FOIA request is extremely broad: 

"It is well-established that the FOIA places the burden 
upon the agency to prove that requested information 
should not be released and that the Court must review 
de novo the agency's decision not to disclose. 5 U.S.C. 

§ 552(a)(4)(B)." Stone v. FBI, 727 F. Supp. 662, 663 
(D.D.C. 1990) (Richey, J.) 

See also United States Department of State v. Ray, 112 S. Ct. 541, 547 (1991) ("the 
strong presumption of disclosure places the burden on the agency to justify the 
withholding of any requested documents"); PHE. Inc, v. Department of Justice . 


- Courts are also hesitant to dismiss Congressional-plaintiff actions in situations 
in which no private plaintiff could bring a similar claim. See , e.o.. Michel . 

817 F. Supp. at 138 (courts have considered several factors, including the possibility 
of alternate remedy through private plaintiff, in determining whether to exercise 
remedial discretion). Only a Member of Congress could invoke FOIA’s Congressional 
savings clause, 5 U.S.C. § 552(d), and thus it is impossible for a private plaintiff to 
bring this action. To dismiss Plaintiffs suit would afford Defendants an unlawful 
dispensation from federal law and in particular would grant them a cloak of secrecy 
that FOIA was designed to strip away. 
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983 F.2d 248, 250 (D.C. Cir. 1993). Defendants have not come close to justifying 
their action under settled construction of the statute, executive branch policy, or their 
own custom and practice. 

A. Defendants' Arguments for Invoking FOIA 
Exemptions Have Been Previously Rejected 
by the D.C. Circuit in Murphy. 

In Plaintiffs opening paper, we demonstrated that the "congressional 
savings clause" of FOIA, 5 U.S.C. § 552(d), renders the exemptions from disclosure 
upon which Defendants rely inapplicable to Plaintiff in his capacity as the Ranking 
Minority Member of the Committee. In response, Defendants advance three argu- 
ments, each of which was previously rejected by the D.C. Circuit in Murohv v. 
Department of the Army . 613 F.2d 1151 (D.C. Cir. 1979). 

First, Defendants argue that "[t]he language of the statute" refers to 
"Congress," not a "Member of Congress." But this argument proves too much. As 
Defendants correctly note, "Article I, Section I of the Constitution defines 'Congress’ 
as an institution, comprised of a 'Senate and a House of Representatives."' (D. Mem. 
at 20.) Yet Defendants cannot reasonably contend that Section 552(d) applies only 
when both the Senate and the House have acted together. Nor do they reasonably 
contend that a vote of the full House is necessary for Section 552(d) to apply. Nor do 
they contend that even so much as a Committee vote is necessary. Indeed, in this 
very case, Defendants concede that they would produce the requested documents to 
Congressman Henry B. Gonzalez, the Chairman of the Committee, even in the 
absence of a Committee vote. (D. Mem. at 7, 28; P. Exs. 23 and 24.) 
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As shown in our opening paper (P. Mem. at 16), this very argument was 

rejected by the D.C. Circuit in Murphy . Construing Section 552(d), which was 

formerly codified at Section 552(c), the Court stated: 

"Except when it finally and formally enacts legislation, 
the Congress rarely acts as a body. Its manifold duties 
in the legislative, investigative, and oversight fields 
are almost invariably carried out through committees, 
committee chairman, individual members, and staff 
personnel. Thus, a construction of Section [552(d)] which 
would relate it only to action of Congress as an entity 
would render the provision largely meaningless, and it is 
no doubt for that reason that it has previously been 
implicitly rejected by this court . . 613 F.2d at 1156-57 
(footnote omitted). 

~ . 

But lest there be any doubt that the Court meant exactly what it said, 

it continued: 

" fWle find no basis in the statute or in public policy for 
distinguishing for FOIA purposes between a congressional 
committee and a single member acting in an official 
capacity . The Senate and the House are so organized 
that certain legislative and quasi-legislative activities may 
be accomplished only through committee action. In other 
respects, however, the legislature acts through its 
individual Members. All Members have a constitutionally 
recognized status entitling them to share in general 
congressional powers and responsibilities, many of them 
reouiring access to executive information ." ]d. at 1157 
(emphasis added). 

The D.C. Circuit reaffirmed this holding in FTC v. Owens-Coming 

Fiberglas Coro. . 626 F.2d 966, 974 n.16 (D.C. Cir. 1980), stating: 

"If Murphy applies here, the Commission could not lawfully 
withhold information sought by a member of Congress 
regardless of whether he complied with applicable 
committee or subcommittee rules, at least when he 
requests the information pursuant to his legislative duties 
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and not ‘in a purely private or personal capacity,’ [citation 

omitted]." 

As we will show (pp. 28-30 below), Defendants have consistently 
provided information to individual Members of Congress, sometimes when the 
individual was a Committee Chairman acting without a vote of his Committee (much 
less a vote of the full "Congress"), and sometimes when the individual was the 
Ranking Minority Member. Thus, in the past, Defendants have acted consistently 
with Murohv . Their convenient attempt to reconstrue the statute at this juncture 
should be rejected. 

Second, Defendants argue that an order from this Court requiring them 
to produce the requested documents to Plaintiff would improperly intrude into the 
legislative process. They do not explain why an order requiring them to produce 
documents will have any effect on the legislative process. To the contrary, as the 
Court recognized in Murphy , it is Defendants’ attempt to proscribe the rights of an 
individual Member that threatens to entwine the Court in the legislative process. In 
their four-page exegesis (D. Mem. at 25-29), Defendants purport to demonstrate that 
Plaintiff is not "Congress" under the House Rules, the Committee Rules, and various 
House Resolutions. This effort fulfills the prophecy of Murohv (quoted at p. 11 
above) that efforts to decide whether "only the Chairman" and not "the ranking 
minority member" qualifies under Section 552(d) would entail "an inappropriate 
intrusion into the legislative process . . . ." 613 F.2d at 1157. While cautioning the 
Court not to intrude into the legislative process, Defendants have cynically asked the 
Court to do exactly that. 
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Third, Defendants emphasize that "[ujnder the Committee Rules, before 
the Committee may issue or enforce a subpoena, a vote must be taken and a 
majority must support the action." (D. Mem. at 27.) Again, Section 552(d) as 
construed In Murphy requires no such action. Moreover, Defendants have now 
stipulated that they previously provided their most sensitive documents to Chairman 
Gonzalez and the Ranking Minority Member in the absence of such a subpoena (Jt. 
St. U H.B.6.), and concede that they would release the requested documents here if 
only Chairman Gonzalez would give his consent. (D. Mem. at 7, 28; P. Exs. 23 and 
24.) Even though Defendants now concede that Plaintiff is seeking the documents 
"[i]n his capacity as a Member of Congress and as Ranking Minority Member of the 
House Banking Committee" (Jt. St. H 2), they have failed to reconcile their willingness 
to provide documents to the Chairman, acting unilaterally without a Committee vote 
or a subpoena, with their unwillingness to provide requested documents to Plaintiff. 

In short, Defendants’ argument that Plaintiff has not complied with House or 
Committee rules dissolves under the weight of their admitted policy of requiring no 
such compliance. 

At long last, having advanced every argument rejected by Murphy . 
Defendants attempt to distinguish it. Murphy dealt with the situation, they contend, 
of "the agencies’ voluntary disclosure of documents," whereas this case deals with 
"whether the agency [is] required to disclose documents to an individual Member 
of Congress." (D. Mem. at 30.) This distinction is meaningless in the context of 
Murphy . In that case, the agency had provided a document to a Member of 
Congress; a private individual then sought the same document, arguing that provision 
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of the document to an individual Member of Congress constituted a waiver of the 
applicable FOIA exemption. 

The Court held that voluntary production of the document to the Member 
could not have constituted a waiver of an exemption, because by virtue of the 
Congressional savings clause the exemption was not applicable to an individual 
Member of Congress in the first place. This construction of Section 552(d) obviated 
decision of the waiver issue. 613 F.2d at 1155. Thus, if the exemption was 
inapplicable to a voluntary disclosure - which is no different from saying that the 
agency in that case properly decided not to assert FOIA exemptions against the 
Congressman - it is difficult to understand how other exemptions could be applicable 
to the disclosures sought here. 

Indeed, the Court in Murohv recognized that the issue of "Congressional 
access to information" is "related" to the issue of "whether such access, when 
achieved, constitutes a waiver of FOIA exemptions . . .." 613 F.2d at 1157. In FTC 
v. Owens-Comina . the D.C. Circuit interpreted Murohv as requiring disclosure of 
documents in response to a Member’s request regardless of his compliance with 
committee or subcommittee rules. 626 F.2d at 974 n.16. Thus, by its holding, by its 
reasoning, and by subsequent judicial interpretation, Murohv controls this case. 

Finally, it is significant that FOIA has been amended twice since Murohv 
was decided in 1979.- Yet, neither time did Congress exercise its prerogative to 

- Pub. L. 99-570, 99th Cong., 2d Sess., adopted on October 27, 1986, 
amended FOIA by, inter alia , adding a new subparagraph 552(c) and redesignating 
the Congressional savings clause at issue here as section 552(d). Congress 

(continued...) 
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overrule Murphy and Owens-Comino . Congress is presumed to know of the court's 
construction of the statute, and its failure to amend Section 552(d) constitutes tacit 
approval of this construction. See, e.a.. Lindahl v. PPM. 470 U.S. 768, 782 n.15 
(1984) ("Congress is presumed to be aware of an administrative or judicial interpreta- 
tion of a statute and to adopt that interpretation without change.") (interior quotation 
marks omitted). See also Albemarle Pacer Co. v. Moodv. 422 U.S. 405, 414 n.8 
(1975); NLRB v. Gullet! Gin Co.. 340 U.S. 361, 366 (1951). 


B. Defendants' Effort to Avoid Section 552(d) 
by Relying Upon the Trade Secrets Act and 
the Privacy Act Is Misguided. 

Defendants argue that many of the withheld documents are subject to 

the Privacy Act, 5 U.S.C. § 552a, and the Trade Secrets Act, 18 U.S.C. § 1905, and 

thus are not subject to disclosure even if the FOIA exemptions are otherwise 

inapplicable. This position is certainly incorrect.— 

To begin with, Defendants have repeatedly made identical categories of 

documents available to the Ranking Minority Member, without invoking the Privacy 

Act or the Trade Secrets Act. (See pp. 5-6 above; Seidel Decl. U 9.) They have also 


-(...continued) 

made no change to the Congressional savings clause. See also Pub. L. 98-620, 
98th Cong., 2d Sess. (deleting former Section 552(a)(4)(D), which provided docket 
preferences for FOIA cases). In addition, Pub. L. 95-454, 95th Cong., 2d Sess., 
was passed and became effective while Murohv was under post-argument 
submission to the D.C. Circuit. 

— Even if the Court were to conclude that the Privacy Act or the Trade Secrets 
Act provide an independent basis for refusing to produce documents, they clearly do 
not apply to all documents withheld by Defendants under each of the FOIA exemp- 
tions placed at issue in this case. 
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provided similar documents to the Committee Chairman without requiring a Commit- 
tee vote or a subpoena. (Jt. St. li.B.6.) If the Privacy Act and the Trade Secrets 
Act operated to preclude disclosures of particular documents to the Members of 
Congress in the absence of a formal subpoena, then Defendants have been violating 
those statutes for years. 

Second, FOIA expressly incorporates an exemption for "trade secrets" 
and for materials protected by the Privacy Act. See 5 U.S.C. § 552(b)(4), (6). It is 
well-established that FOIA’s exemptions "are exclusive under the Act." Anderson v. 
Department of Health & Human Services . 907 F.2d 936, 941 (10th Cir. 1990). See 
also EPA v. Mink . 410 U.S. J3, 79 (1973). If, as the D.C. Circuit held in Murohv . 
Section 552(d) renders the FOIA exemptions inapplicable to Members of Congress, 
neither the Trade Secrets Act nor the Privacy Act can preclude disclosure here. See 
Savada v. Department of Defense . 755 F. Supp. 6, 9 (D.D.C. 1991). See also 
Shapiro v. Drug Enforcement Administration . 762 F.2d 611, 612 (7th Cir. 1985) 
("[l]nformation may be unavailable . . . under the Privacy Act but may be available 
. . . under the Freedom of Information Act."). 

Finally, Defendants’ effort to invoke the Trade Secrets Act is 
unpersuasive. In this judicial circuit, the definition of "trade secrets" in the context of 
FOIA is extremely narrow: 

"[W]e define trade secret, solely for the purpose of FOIA 
Exemption 4, as a secret, commercially valuable plan, 
formula, process, or device that it is used for the making, 
preparing, compounding, or processing of trade commodi- 
ties and that can be said to be the end product 6f either 
innovation or substantial effort.” Public Citizen Health 





9326 


-24- 


Research Group v. FDA . 704 F.2d 1280, 1288 (D.C. Cir. 

1983) (footnote omitted). 

See also Anderson . 907 F.2d at 944 (agreeing ''with the D.C. Circuit’s narrow 
definition [of trade secret'] because we believe that it is more consistent with the 

policies behind the FOIA H ). It is quite doubtful that the documents of a failed 

savings and loan institution contain such information.- 

Thus, neither the Privacy Act nor the Trade Secrets Act can allow 
Defendants to avoid the holding in Murphy.— 


III. DEFENDANTS’ REFUSAL TO PRODUCE THE REQUESTED 

DOCUMENTS VIOLATES THE ADMINISTRATIVE PROCEDURE 
ACT, : 


In our opening memorandum, we demonstrated that, even if the FOIA 
exemptions are otherwise applicable, Defendants withheld the requested documents 


— 7 To invoke the provision in Exemption 4 for "confidential" commercial or 

financial information, Defendants would need to demonstrate that the information is 
"likely ‘(1) to impair the government’s ability to obtain necessary information in the 
future; or (2) to cause substantial harm to the competitive position of the person from 
whom the information was obtained.'" Washington Post Co. v. Department of Health 
& Human Services . 865 F.2d 320, 324 (D.C. Cir. 1989) (citation omitted). In view of 
the statutory mandates that financial institutions provide information to Defendants, 
and in view of the fact that the "person” who provided the information - Madison 
Guaranty — is no longer in business, it is highly questionable that Exemption 4 would 
be satisfied. See also Public Citizen Health Research Group . 704 F.2d at 1291 
(evidence of actual competition and the likelihood of substantial competitive injury is 
necessary to demonstrate confidentiality of commercial information). 

— The Ninth Circuit’s decision in Swenson v. United States Postal Service . 

890 F.2d 1075 (9th Cir. 1989), is not helpful to Defendants, since the Congressional 
request in that case was not made pursuant to FOIA. Nor is Defendants' citation of 
Exxon Coro, v. FTC, 589 F.2d 582 (D.C. Cir. 1978), cert, denied . 441 U.S. 943 
(1979), helpful. Because Exxon involved both the Federal Trade Commission Act 
and true trade secrets, it has little if any bearing in a FOIA case. 
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without regard to Presidential directive, their own prior custom and practice, and their 
obligation to make a decision concerning the documents independently without 
improper influence. By relying upon an improper basis and by failing to consider 
proper grounds, Defendants abused their discretion and acted arbitrarily and 
capriciously. 


A. Defendants* Action Is Subject to Review. 

Defendants once more assert that their action is beyond review, stating 
that "an agency’s decisions on whether and how to accommodate requests for 
information from Members of Congress are inherently discretionary, and thus, not 
proper subjects for judicial review ." (D. Mem. at 36) (emphasis added). This 
assertion flies in the face of the express wording of the Administrative Procedure Act, 
which authorizes the reviewing court to "hold unlawful and set aside agency action, 
findings, and conclusions found to be arbitrary, capricious, an abuse of discretion , or 
otherwise not in accordance with law . . 5 U.S.C. § 706(2)(A) (emphasis added). 

More specifically, the law in this Circuit is settled that, even when FOIA 
exemptions apply, the agency’s decision to withhold the requested documents is 
renewable for abuse of discretion. Mead Data Central. Inc, v. United States 
Department of the Air Force . 566 F.2d 242, 259 (D.C. Cir. 1977). 

B. Defendants Have Abused Their Discretion by 

Ignoring a Presidential Directive. 

In our opening memorandum, we demonstrated that this Administration 
has embraced the Memorandum for the Heads of Executive Departments and 
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Agencies issued by President Reagan on November 4, 1982. (P. Ex. F.) That 
memorandum states: 

The policy of this Administration is to comply with 
Congressional requests for information to the fullest extent 
consistent with the constitutional and statutory obligations 
of the Executive Branch.” 

See also P. Ex. 6 at p. 3 (announcing this Administration’s adherence to this 
directive'. Since the FOIA exemptions on which Defendants rely are not obligatory, 
Defendants must, in the absence of other "constitutional and statutory obligations,” 
comply with Plaintiff’s request. 

Defendants completely misconstrue the 1982 memorandum by reading it 
as addressing only situations in which the Executive Branch will invoke executive 
privilege. (D. Mem. at 35.) Rather, the memorandum makes clear that the Executive 
Branch will comply with Congressional requests for information except in those rare 
instances in which, after negotiations, the President himself decides to invoke 
executive privilege as a grounds for withholding the documents. In this instance. 
Defendants concede that there has been no such invocation of executive privilege. 

(Jt. St. U 1.6.) 

Defendants also argue that Plaintiff’s request does not fall within the 

November 4, 1982 Memorandum because it is not a "request from Congress ” 

(D. Mem. at 36.) As set forth above (pp. 17-22), the Murohv decision conclusively 
rejects that argument. 
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C. Defendants Have Ignored Administration 
Policy bv Withholding These Documents. 

Although Defendants dismiss the statements of President Clinton and 

Attorney General Reno regarding FOIA (P. Mem. at 19) as "merely policy statements" 

(D. Mem. at 34), they are certainly much more. The Attorney General’s 

memorandum dated October 4, 1993 (P. Ex. D), states: 

"The Department will no longer defend an agency’s 
withholding of information merely because there is a 
’substantial legal basis’ for doing so. Rather, in 
determining whether or not to defend a non-disclosure 
decision, we will apply a presumption of disclosure." 


"In short, it shall be the policy of the Department of Justice 
to defend of a FOIA exemption only in those cases where 
the agency reasonably foresees that disclosure would be 
harmful to an interest protected by that exemption."- 

In its initial response to Plaintiffs request, Defendant RTC promised to 
"thoroughly cooperate in this investigation." (Ex. 12 to Seidel Decl.) Contrary to the 
Attorney General’s memorandum and this initial response, however, Defendants have 
failed to identify any "interest protected by" the exemptions they invoke. First, they 
argue that the non-binding House Res. No. 394 states the "will of the House" that the 
documents not be produced (D. Mem. at 28). As shown (pp. 4, 11-12), the non- 
binding Resolution has nothing to do with Defendants’ documents, and could not 
possibly override the statutes upon which Plaintiff relies. 

Defendants also claim that production of the documents will somehow 
interfere with the Independent Counsel's investigation, but this claim is also incorrect. 

— We note that the Department of Justice is not defending this lawsuit. 
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Moreover, Defendants have consistently released documents pertaining to failed 
thrifts to the Ranking Minority Member with no adverse effect on ongoing 
investigations of those institutions. (See pp. 4-5, above.) 

D. By Deviating Without Explanation from Their Own 
Custom and Practice of Providing Documents 
to the Ranking Minority Member, Defendants 
Have Abused Their Discretion. 

1. Defendants Have Deviated from 
Their Custom and Practice. 

In our opening paper, we demonstrated that Defendants have 
consistently provided documents pertaining to failed thrift institutions to the Ranking 
Minority Member. (P. Mem. at 20-21.) Defendants have now stipulated to this feet. 
(Jt. St. DU 1.11-14.) They have also failed to show a single instance in which the 
Ranking Minority Member was denied access to documents pertaining to a failed 
thrift— 

Defendants respond, however, that they "have acted consistently with 
their general policy of releasing exempt documents where a formal investigation or 
other official action has been duly authorized by the Committee.” (D. Mem. at 36.) 
This policy, they say, explains their release of documents pertaining to Columbia 
Savings & Loan of Beverly Hills, California. Defendants contend that the House 


— In the one example tendered regarding a request from an individual Member, 
Congressman Riggs, Defendant OTS questioned whether the request for information 
was an exercise of the Member’s oversight authority (D. Ex. 19), rather than a 
request on behalf of a constituent (D. Ex. 20). Upon receiving those assurances from 
the Ranking Minority Member, the documents were provided. (D. Ex. 23.) Here, the 
parties have stipulated that Congressman Leach is seeking the documents ”[i]n his 
capacity as . . . Ranking Minority Member” of the Committee. (Jt SL U 1.2.) 
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Banking Committee’s investigation into "deposit insurance reform" was the appro- 
priate "formal investigation or other official action" justifying their disclosure. 

Defendants have not complied with their policy even as they have stated 
it. First, the Committee’s general oversight responsibilities are sufficient to justify 
Plaintiffs request. Defendants now concede that Plaintiff requested the documents at 
issue "[i]n his capacity as a Member of Congress and as the Ranking Minority 
Member of the House Banking Committee" (Jt. St. 1.1), and that, with one 
exception, "in none of the [four) investigations ... did the Chairman issue a formal 
subpoena to Defendants for documents." (Jt. St. U II.B.6.) As shown in our opening 
paper (P. Mem. at 28-29), the oversight hearings mandated twice yearly by FIRREA 
clearly contemplate inquiries into specific savings and loans, "including] Madison 
Guaranty." Cong. Rec. S.3153 (daily ed., Mar. 17, 1994) (Statement of Sen. Riegle). 
(Jt. St. 1) II.B.2.) The Speaker of the House, Mr. Foley, has publicly stated that the 
oversight hearings required by FIRREA should be held. (Ex. J hereto). Moreover, 
Chairman Gonzalez has stated during this Term of Congress that "we simply have 
not closed out as a committee ... the savings and loan and banking situations." (Jt. 
St. H II.B.3.) Clearly, Plaintiffs request comes within both the Committee's 
supervisory responsibilities imposed by FIRREA and the Committee’s ongoing 
investigation of the savings and loan industry. 

With regard to the other examples, involving Lincoln, Silverado, and 
CenTrust, Defendants have shown no requirement that the Committee vote, or 
otherwise act as a Committee, for them to provide documents to the Ranking Minority 
Member. To the contrary, in most instances, Defendants provided the documents 
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pursuant to an informal letter request, even though conceding that a Committee vote 
is necessary to obtain a subpoena. (D. Mem. at 26.) Indeed, there was a formal 
Committee vote to issue a subpoena in only one of those instances (Jt. St. II.B.6) 
and the Committee did not vote to initiate a Committee investigation in any of those 
instances. (Supp. Seidel Decl. U 8.) 

Finally, pursuant to House Res. No. 394, the House leadership has 
recently announced the first of several contemplated hearings involving Madison 
Guaranty. (Supp. Seidel Decl. H 10.) Even if Defendants are correct that they 
customarily release documents to the Ranking Minority Member only when hearings 
are announced, they now must release the documents forthwith. 

2. Defendants Cannot Ignore Their 
Established Custom. 

As a "fall back" position, Defendants object to being held to "a judicially- 
enforceable precedent" whenever they respond to a request for information from a 
Member of Congress. First , this argument is wildly exaggerated; what is at issue in 
this case is a specific request for information from the Ranking Minority Member of 
the Committee with undeniable oversight responsibility for both Defendants. 
Defendants have advanced no example in which they have previously refused to 
honor such a request. 

Second . Defendants would obviously be allowed to explain their grounds 
for granting one request and refusing another. Here, Defendants have provided 
identical categories of documents regarding similarly-situated failed thrift institutions 
to an identically-situated Member of Congress in numerous other instances. Yet, as 
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shown (pp. 4-5, above), their two reasons for distinguishing this situation from the 
previous ones - interference with the Independent Counsel's investigation and the 
so-called "binding" House Resolution -- do not withstand analysis. It is hardly a 
system of laws when an agency is entitled to follow a course of conduct over several 
years, and then without explanation deviate from that course of conduct. As 
indicated in our opening memorandum, an "agency may be bound by its own estab- 
lished custom and practice as well as by its formal regulations." Briscoe v. Kusper . 
435 F.2d 1046, 1055 (7th Cir. 1970). See P. Mem. at 24-25. 

The decisions cited by Defendants are perfectly consistent with the 
principle that an agency must explain deviations from its prior practice. In Halkin v. 
Helms . 598 F.2d 1, 9 (D.C. Cir. 1978), the Court noted that there was "nothing 
inconsistent" with the invocation of privilege in the case before the Court, and the 
disclosure in a prior case. Indeed, in Halkin . the Government went to great lengths, 
including submission of affidavits and allowing an in camera review of documents, to 
justify its decision to invoke the national security privilege. Moreover, the Court was 
emphatic in pointing out that the state-secrets privilege deserves virtually absolute 
judicial deference when properly invoked by the executive branch: 

"A ranking of the various privileges recognized in our 
courts would be a delicate undertaking at best, but it is 
quite clear that the privilege to protect state secrets must 
head the list. The state's secret privilege is absolute." 

Id- at 7. 

The FOIA exemptions asserted by Defendants do not rise to such majestic heights. 

Similarly, in Stone v. FBI . 727 F. Supp. 662 (D.D.C. 1990) (Richey, J.), 
this Court addressed the FBI’s refusal to identify non-supervisory agents or officers 
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involved in the investigation of Robert F. Kennedy's assassination. After carefully 
reviewing the privacy interests at stake, id- at 664-66, and noting that Congress had 
expanded the privacy exemption by amending FOIA Exemption 7(C) in 1986, jd. 
at 665,- the Court rejected the plaintiffs argument that the FBI had to make the 
same disclosures with regard to Senator Kennedy's assassination that it made with 
regard to the assassinations of President Kennedy and Dr. Martin Luther King, Jr. 

The Court declined to resolve the FBI's argument that it had followed the same 
disclosure policy with regard to Senator Kennedy’s files as it had with regard to the 
other two assassination investigations. Jd. at 666 n.3. As had the agency in Halkin . 
the FBI in Stone carefully explained its reasons for withholding the requested 
information. Id. at 664. In this case, Defendants simply assert an unreviewable right 
to do so. 

Moreover, plaintiffs in Stone were seeking information for publication, 
whereas Congressman Leach is seeking information in fulfillment of his responsibil- 
ities as a Ranking Minority Member. Even if Defendants are correct in reading 
Murphy narrowly, at the very least Murphy means that Defendants' disclosure of 
documents to Plaintiff would not require them to make the same documents available 
to the public. 

Next, Defendants contend that in each of the examples cited by Plaintiff, 
the Committee, or at least the Chairman of the Committee, somehow acquiesced in 


— Although the Court did not expressly say so, we assume the intervening 
amendment to the privacy exemption would explain treating the files concerning 
Senator Kennedy differently than those concerning President Kennedy or Dr. King. 
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the Ranking Minority Member’s request. The undisputed facts undermine this 
suggestion, however. See pp. 29-30, above. 

E. Defendants’ Consideration of Congressman Gonzalez’ 

Instruction Was an Abuse of Discretion. 

Defendants now concede that they considered Congressman Gonzalez’ 
instruction to withhold the requested documents. See , e.a. . D. Mem. at 41 ("Under 
FOIA, it was entirely appropriate for Defendants to consider Chairman Gonzalez’ 
views . . Although Defendants deny that Congressman Gonzalez instructed them 
to withhold the documents,- they admit deferring to his view that Plaintiff is not 
acting with the authorization of Congress. (]d.) The dispute concerns whether 
Defendants’ deference was proper. 

Chairman Gonzalez is not "Congress," nor is he the "Committee." 
Defendants have cited no authority for one Member of Congress, even if that Member 
is the Chairman of a Committee, acting unilaterally, to deny agency documents to 
another Member of Congress. At best, their examples indicate that they disclose 
documents when the Chairman directs them to disclose; they have cited, and Plaintiff 
is aware of, no instance in which these Defendants have followed an instruction not 
to produce documents. Thus, Chairman Gonzalez’ interference is clear on the 
administrative record, had an affect on Defendants’ action, and, lacking any basis in 
law or Committee rules, was improper. See Peter Kiewit Sons’ Co. v. U.S. Army 

— Defendants contend that Chairman Gonzalez’ letters contain no such 
instruction. (D. Mem. at 40 ("the letters from Chairman Gonzalez say nothing of the 
sort").) Although the letters do not, pro haec verbis , contain such an instruction, not 
much experience in Washington is required to understand what is going on here. 
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Corps of Engineers. 714 F.2d 163, 169 & n.36 (D.C. Cir. 1983); Town of Oranaetown 
v. Ruckelshaus. 740 F.2d 185, 188 (2d Cir. 1984). 

Finally, it is worth noting that the policy of this Administration in 
responding to FOIA requests, as stated in writing by the President and the Attorney 
General, is one of openness and of making "discretionary disclosures wherever 
possible . . .." Rather than relying upon a strained interpretation of House Res. 

No. 394, the fabricated prospect of interference with the Independent Counsel's 
investigation, and Chairman Gonzalez’ wishes, Defendants could have exercised their 
discretion in exactly the opposite way - by providing the documents - and acted 
consistently with their own custom. Executive Branch policy, judicial precedent, as 
well as without violating any law or disrupting the Independent Counsel's 
investigation. In a proper exercise of their discretion, that is what they should have 
done. 


IV. DEFENDANTS CANNOT AVOID THEIR OBLIGATIONS UNDER FIRREA 

Defendants argue that their refusal to provide the requested documents 
to Plaintiff does not violate FIRREA because the statute does not specify that 
documents are to be produced for the oversight hearing mandated by 12 U.S.C. 

§ 1441a(k)(6) and because the Chairman of the Committee has not called the 
statutorily-mandated hearing. (D. Mem. at 42-43). Defendants also argue that 
"because neither the Committee nor the Committee Chairman has made a request to 
the Defendants for documents related to Madison, Defendants have no present 
obligation to produce those documents." (D. Mem. at 43). 
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Defendants again attempt to characterize this action as an argument 
about House and Committee Rules, rather than a dispute about the meaning of the 
statutes upon which Plaintiff relies. Plaintiff agrees that Defendants need not appear 
on Capitol Hill before a hearing is scheduled, but Plaintiffs oversight responsibilities 
remain unchanged by scheduling issues. Moreover, the Speaker of the House has 
publicly stated that the oversight hearings will be held, and Senator Riegle has made 
clear that inquiry into Madison Guaranty is inappropriate in those hearings. (Ex. J; Jt. 
St. H II.B.2.) 

As Plaintiff demonstrated in his opening brief, Defendants are frustrating 
Plaintiffs oversight obligations by withholding the requested documents. Defendants 
do not dispute that FIRREA contemplates unrestricted inquiry by Members of the 
Committee into the business of Defendants, and into Defendants’ handling of specific 
institutions. They also tacitly concede that fulfillment of these responsibilities 
presupposes access by Members of the Committee to information about such institu- 
tions, including Madison Guaranty.— Madison Guaranty was an institution within 
the jurisdiction of Defendant RTC, and documents concerning Madison Guaranty are 
indispensable to Plaintiffs performance of his statutory oversight responsibilities. For 


— 7 Defendants argue that FIRREA does not require them to provide documents 

necessary for oversight to an individual Member of the Committee, but rather only to 
the Chairman. (D. Mem. at 43). Defendants do not deny that the statute requires 
that oversight hearings be held; nor do they deny that the Chairman and the 
Committee will discharge their legal obligations by holding hearings; nor do they deny 
that Plaintiff, in his capacity as a member and Ranking Minority Member of the 
Committee, has oversight responsibilities for Defendants under FIRREA; nor do they 
deny that Madison Guaranty is a permissible subject of inquiry at the oversight 
hearing. 
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that reason, Defendant’s refusal to allow Plaintiff access to the documents frustrates 
a primary purpose of FIRREA. 


CONCLUSION 

For the reasons set forth above and in Plaintiffs opening brief, Plaintiff 
James A. Leach respectfully urges the Court to grant his Motion for Summary 
Judgment, and order production of the requested documents forthwith. 


Respectfully submitted, 


(D.C. Bar No. 289124) 

Jackson R. Sharman III 
(D.C. Bar No. 428799) 
COVINGTON & BURLING 
1201 Pennsylvania Ave. t N.W. 
P.O. Box 7566 

Washington, D.C. 20044-7566 
(202) 662-6000 

Attorneys for Plaintiff 
James A. Leach 

Dated: June 20, 1994 
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IN THE 

UNITED STATES DISTRICT COURT FOR 
THE DISTRICT OF COLUMBIA 


JAMES A. LEACH 

U.S. House of Representatives 

Washington, D.C. 20515 

In his capacity as the Ranking Minority 
Member of the Committee on Banking, 
Finance and Urban Affairs of the United 
States House of Representatives, 

Plaintiff, 

v. 

RESOLUTION TRUST CORPORATION 
15th & Pennsylvania Avenue, N.W. 
Washington. D.C. 20220 

and 

OFFICE OF THRIFT SUPERVISION 
1700 G Street, N.W. 

Washington, D.C. 20552, 


Defendants. 


) 

) 

) 

) 

) 

) 

) 

) Civ. No. 94-1033 (CRR) 
) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

J 


SUPPLEMENTAL DECLARATION OF JOSEPH L. SEIDEL 


I, Joseph L. Seidel, hereby declare as follows: 

1. I incorporate herein by reference my background and 
qualifications as stated in the Declaration I previously submitted in this action, and I 


reaffirm all statements made in that Declaration. 
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2. I understand that Defendants Resolution Trust Corporation 
("RTC") and Office of Thrift Supervision ("OTS") have declined to stipulate that 
criminal, civil, and/or regulatory investigations were ongoing at the time Defendants 
allowed the Ranking Minority Member of the Committee on Banking, Finance and 
Urban Affairs of the United States House of Representatives ("the Committee") and 
his staff access to documents requested by him pertaining to Columbia Savings and 
Loan of Beverly Hills, California; Lincoln Savings & Loan Association of Irvine, 
California; Silverado Savings and Loan Association of Denver, Colorado; and 
CenTrust Savings & Loan Association of Miami, Florida. These investigations were a 
matter of public record and were well-known to Defendants, as indicated in 
paragraphs 3 through 6 below. 

3. At or about the time Defendant RTC provided documents to 
then-Ranking Minority Member Chalmers P. Wylie pertaining to Columbia Savings 
and Loan of Beverly Hills, California, the following investigations were in progress: 

a. administrative enforcement actions by Defendant OTS 

(Ex. 39); 

b. conservatorship proceeding by Defendant RTC (Ex. 40); 

c. criminal prosecutions (Ex. 41). 

4. At or about the time Defendant OTS allowed the Ranking Minority 
Member access to documents pertaining to Lincoln Savings & Loan Association of 
Irvine, California, the following investigations were in progress: 
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a. civil lawsuit by the Federal Deposit Insurance Corporation 
("FDIC") alleging violations of the Racketeer Influenced and Corrupt Organizations 
Act ("RICO") (Ex. 42); 

b. investigations by the United States Department of Justice 
pursuant to criminal referrals from Defendant OTS (Ex. 43); 

c. joint investigations by the Federal Home Loan Bank Board 
("FHLBB") and other agencies (Ex. 44); 

d. investigation resulting in cease-and-desist order by the 
Commissioner of the California Department of Savings & Loans (Ex. 45); 

e. ongoing investigations by Defendant RTC (Ex. 46); 

f. investigation by the Securities and Exchange Commission 

("SEC") (Ex. 47); 

g. lawsuits by the California Department of Corporations and 
by bondholders of American Continental Corp., the parent company of Lincoln 

(Ex. 48); 

h. investigation by the Los Angeles District Attorney’s Office 


(Ex. 49). 

5. At or about the time Defendant OTS allowed the Ranking Minority 
Member access to documents pertaining to Silverado Savings and Loan Association 
of Denver, Colorado, the following investigations were in progress: 

a. OTS criminal and civil investigations (Ex. 50); 


2514 
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b. investigations by the United States Department of Justice 
pursuant to criminal referrals from Defendant OTS (Ex. 51); 

c. investigations by Defendant OTS resulting in consent 

orders (Ex. 52). 

6. At or about the time Defendants RTC and OTS allowed 

the Ranking Minority Member access to documents pertaining to Centrust Savings & 
Loan Association of Miami, Florida, the following investigations were in progress: 

a. criminal referrals from Defendant OTS (Ex. 53); 

b. investigation by Defendant RTC and the FDIC (Ex. 54); 

c. lawsuit by Defendant RTC (Ex. 55); 

d. investigation resulting in cease-and-desist order by 
Defendant OTS (Ex. 56); 

e. investigations by the United States Department of Justice 
pursuant to criminal referrals from the FHLBB (Ex. 57). 

7. By letter dated August 9, 1993 from Plaintiff to Jonathan L. 
Fiechter, Acting Director of Defendant OTS, Plaintiff sought information concerning 
financial derivatives for purposes of a Minority report on the effect of derivatives on 
the global financial system. (Ex. 58). On October 4, 1993, Mr. Fiechter provided the 
requested information to Plaintiff. (Ex. 59). Defendant OTS also provided a 
confidential examination report and supervisory memorandum concerning Franklin 
Savings Association based upon an oral request from Plaintiffs staff. Although the 
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Committee later conducted hearings on financial derivatives, those hearings occurred 
after Defendant OTS provided information in response to Plaintiffs request. 

8. No vote of the Committee was called for or taken in order to 
initiate any Committee investigation of the institutions described in paragraphs 3 
through 6 above. 

9. Under the Rules of the Committee, the Chairman of the 
Committee cannot issue a subpoena without a Committee vote. 

10. The House Leadership has announced that the Committee will 
hold public hearings that will encompass issues relating to Madison Guaranty 
(Ex. 60). 


11. To the best of my knowledge and belief, the exhibits attached 
hereto are true and accurate copies of agency filings, transcripts of Committee 
hearings, news articles, and other documents. 

I declare under penalty of perjury that the foregoing is true and correct. 
Executed in Washington, D.C., this _ /^A*L» dav of June 1994. 
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UNITED STATES OF AMERICA 
Before The 

OFFICE OF THRIFT SUPERVISION 
DEPARTMENT OF THE TREASURY 


in the Matter of 

THOMAS SPIEGEL 

Former Director and 
Chief Executive Officer 

Columbia Savings and Loan, 
Association 

Beverly Hills, California 


Re: Order No. 90- 1346 


Dated: July 5, 1990 


NOTICE OF CHARGES AND HEARING AND 
NOTICE OF INTENTION TO REMOVE AND PROHIBIT, 
AND TO DIRECT RESTITUTION, 

AND NOTICE OF ASSESSMENT OF CIVIL MONEY PENALTY 


In accordance with the provisions of Sections 8(b) and 8(e) 
of the Federal Deposit insurance Act ( "FDIA" ) , as amended by the 
Financial Institutions Reform, Recovery, and Enforcement Act of 
1989, Pub. L. No. 101-73, 103 Stat. 183, 450-464 ( "FIRREA" ) , to be 
codified at 12 U.S.C. SS 1818(b) and (e), and Sections 407(e) and 
(g) of the National Housing Act of 1934, as amended , 12 U.S.C. 

SS 1730(e) and (g) (1982) ( "NHA" ) , the Office of Thrift 
Supervision COTS”), acting on its own behalf and as successor in 
interest to the Federal Savings and* Loan insurance Corporation 
CFSLIC”), being of the opinion that Thomas Spiegel ("Spiegel") 
willfully and with continuing disregard for Columbia Savings and 
Loan Association, Beverly Hills, CA ("Columbia"), has violated 
provisions of the Rules and Regulations Applicable to All Savings 
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Associations, 12 C.F.R. Part 561 et sea. (1990), has engaged in 
unsafe or unsound practices in violation of the FDXA and the NHA, 
and has coaaitted acts, omissions and practices that constitute 
breaches of fiduciary duty, which resulted in losses to Columbia 
and personal gain, and that grounds exist to institute 
administrative cease and desist, including restitution, and 
removal and prohibition proceedings against Spiegel, hereby issues 
this Notice of Charges and Hearing and Notice of Intention to 
Removal and Prohibit. 

Further, pursuant to the provisions of Section 8(i) of FOIA, 
as amended by FIRREA (to be codified at 12 U.S.C. S 1818(D) OTS, 
based upon its opinion that Spiegel knowingly committed violations 
of certain regulations outlined herein, engaged in unsafe or 
unsound practices and breached his fiduciary duty to Columbia, and 
has knowingly and recklessly caused a substantial loss to Columbia 
and derived substantial pecuniary gain and other benefits from 
such violations and unsafe or unsound practices, hereby issues 
this Notice of Assessment of a Civil Honey Penalty against 
Spiegel. 

1. Columbia Savings and Loan Association, Beverly Hills, 
California ("Columbia”), is a state chartered publicly-held stock 
savings association and maintains its principal place of business 
in Beverly Hills, California. 

2. Columbia is a "savings association" as defined by Section 
2(4) of the HOLA, as amended by Section 301 of the FZRREA (to be 

i e 



codified at 12 U.S.C. S 1462(4)), and Section 3(b) of the FDIA, as 


amended by Section 204 of the FXRREA (to be codified at 12 U.S.C. 

S 1813(b)), and is an "insured depository institution" as defined 
by Section 3(c) of the FDIA, as amended by Section 204 of the 
FIRREA (to be codified at 12 U.S.C. 5 1813(c)). 

(a) Until August 9, 1989, the accounts of Columbia were 
insured by the FSLIC pursuant to Section 403(b) of the NHA, 12 
U.S.C. 5 1726(b), by reason of which it was an "insured 
institution" within the meaning of the NHA. 

(b) As of August 9, 1989, pursuant to the provisions of 
FIRREA, the insurance of the accounts of Columbia was transferred 
to the Federal Deposit insurance Corporation. 

(c) until August 9, 1989, the rede ral Home Loan Bank 
Board ("Bank Board”), as operating head of the FSLIC, was the 
regulatory agency with jurisdiction over Columbia and its 
officials pursuant to Sections 403 and 407 of the NHA, 12 U.S.C. 

55 1726 and 1730. 

(d) As of August 9, 1989, pursuant to Section 3(q) of 
the FDIA, as amended by Section 204 of the FIRREA (to be codified 
at 12 U.S.C. S 1813(q)), the OTS succeeded to the interests of the 
FSLIC with respect to the supervision and regulation of ail 
savings associations, and thus became the "appropriate Federal 
banking agency” with jurisdiction over Columbia and persons 
participating in the conduct of the affairs thereof. 

(e) The Director of the OTS has the authority to bring 
administrative cease and desist order directing restitution and 
removal and prohibition proceedings and assessment of civil money 
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penalty against Spiegel pursuant to Section 5(d)(1)(A) of the 
HOLA, as amended by Section 301 of the FIRREA (to be codified at 
12 U.S.C. S 1464(d)(1)(A)), and Section 8 of the FDIA, a_s amended 
by the FIRREA (to be codified at 12 U.S.C. S 1818). 

3. Spiegel was Chief Executive Officer and Chairman of 
Columbia from approximately 1977 through the end of 1989. He 
served on the executive, asset and liability, and loan and major 
loan committees of Columbia. Spiegel currently has a consulting 
contract with Columbia and is a director/trustee of the Columbia 
Savings Charitable Foundation. Spiegel is a major shareholder of 
Columbia who owns 32% of the preferred and 14.2% of the 
outstanding common s'tock, including options, of Columbia and who 
with his wi£e and family own 36% of the preferred and 16.4% of the 
common stock. 

4. Spiegel is an "institution-affiliated party" of Columbia 
as that term is defined by Section 3(u) of the FDIA, as amended by 
Section 204 of the FIRREA (to be codified at 12 U.S.C. S 1813(u)). 

5. As an institution-affiliated party, Spiegel is subject to 
the OTS'S authority to maintain cease and desist and removal and 
prohibition proceedings, and assessment of civil money penalty. 

II. FACTS 

A. Motor vehicles provided by Gregg Motors 

1. From on or about October 30, 1987 through on or about May 
22, 1989, Spiegel, directly or indirectly, caused Columbia to make 
and fund numerous loans totaling approximately $28 million to 
Howard Schneider, a personal friend of Spiegel, and the owner of 
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Santa Barbara Star Motors d/b/a Greg? Motors, Santa Barbara, 
California ("Gregg Motors"). 

2. Schneider's Gregg Motors is a luxury car distributor 
located in Santa Barbara and Beverly Hills, California with 16 
dealerships selling among other vehicles BMffs , Mercedes Benzes, 
Land Rovers, Bentleys, and Jaguars. 

3. Spiegel, directly or indirectly, caused Columbia to fund 
the following loans to Schneider all at below market interest 
rates: (1) approximately $4 million to Schneider on October 30, 
1987; (2) approximately $2.8 million to Schneider on December 23, 
1987; and (3) approximately $1 million to Schneider on March 31, 
1988. 

4. These loans described in the foregoing paragraph were 
structured so that no interest was received until the loan was 
modified in November 1988. 

5. On or about June 14, 1988, Columbia made an additional 
loan to Schneider in the amount of approximately $8 million: and, 
on or about August 17, 1988, Columbia made a loan to Schneider of 
approximately $2 million. Both of these loans were secured by the 
real estate under the distributorship in Santa Barbara. 

6. On or about November 22, 1988, the terms of the non-real 
estate loans discussed in paragraph 3 were modified 
("modification 11 ) and the terms of the modification retroactively 
were made effective to January 1, 1988. 

7. The modification provided for a new loan in the amount of 


approximately $6 million with a 6 percent interest rate. The 
modification was secured by Gregg Motors stock. 
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8. Also on or about November 22, 1988 , the same date as the 
modification, Columbia granted to Schneider a line of credit in 
the amount of approximately $6 million, which subsequently was 
drawn down by Schneider. 

9. Also on or about November 22, 1988, the same date as the 
modification, Columbia purchased options to acquire stock of Gregg 
Motors from Schneider for approximately $3.5 million. Schneider 
used approximately $1.8 million to reduce the principal of the 
original loan. The other $1.7 million went to Schneider. The 
total amount of interest that Schneider paid on all of his loans 
from Columbia from origination until Schneider's default in 
February 1990 was approximately $1.7 million. 

10. In or about May 1989, Columbia also funded a loan to 

Schneider in the amount of approximately $1.5 million, which also 

was collateralized by Gregg Motor stock. 

11. On or about June 1989, Columbia funded additional monies 

to Schneider in the amount of approximately $1.5 million when 

Gregg Motors had a loss of $1 million for the six months ended 
June, 1989. 

12. The $1.5 million funded in or about June 1989 was used 
by Columbia to acquire additional options from Schneider for $1.5 
million. 

13. The options acquired on or about November 22, 1988 
described in paragraph 9, and in or about June 1989 described in 
paragraph 12, represent S0% of Gregg Motors common stock. 

14. This option agreement was entered at the insistence of 
Spiegel and over the objections of some of Columbia's management 
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at a time when Spiegel knew that Columbia, as a practical matter, 
could not exercise the options. From at least November 23, 1988, 
all of Gregg Motors stock was pledged to Columbia as collateral 
for the loans. 

15. Spiegel; directly or indirectly, caused these loans 
described in the foregoing paragraphs to be made and funded 
without adequate underwriting, because, among other things, 
Columbia did not take the necessary steps to discover prior to the 
funding of the loans that some of the assets pledged as collateral 
previously were encumbered at a commercial bank. 

16. Despite Columbia's personal loans to Schneider, Columbia 
never obtained personal financial statements of Schneider. 

17. Columbia funded these loans to Schneider after receiving 
the day before funding only a loan application that had previously 
been submitted to a commercial bank. 

18. Columbia did not verify any of the assets on the loan 
application, although the application on its face reflected 
Schneider's ownership of blue-chip stock such as IBM, without 

- corresponding dividend income. 

19. Spiegel refused to allow a credit and background check 
to be conducted on Schneider, despite management's expressed 
concerns to Spiegel about the validity and accuracy of Schneider's 
application to the commercial bank. 

20. To date, Columbia has charged off as a "loss" the 
approximately $5 million investment in the Gregg Motor's options, 
has classified as a "loss” and established a specific reserve of 
approximately $1.5 million for the loan, described in paragraph 
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10, has classified as ''substandard" the approximate S10 million, 
real estate loan, and has classified as "doubtful" the two 
approximate $6 million loans. 

21. Columbia's management recently has become aware that 
Schneider's loans at a commercial bank secured by the automobiles 
at the dealership are in a workout situation at that bank. 

22. Moreover, on or about December 22, 1988, one day prior 
to the closing and funding of an approximately $2.8 million loan 
to Schneider, described above in paragraph 3, Spiegel received 
from Schneider use of a new 1988 BMW 750IL automobile ("1988 
BMW"), which Spiegel did not disclose to Columbia's directors, 
officers or management or the thrift regulators until the 
automobile inadvertently was discovered by management of Columbia 
the following year. 

23. When management confronted Spiegel about the use of the 
1988 BMW by Spiegel, Spiegel refused to return the 1988 BMW and, 
directly or indirectly caused management to include a clause in 
the option agreement described in paragraph 12, which was in the 
process of being negotiated, which supposedly retroactively was to 
permit "Columbia" to use this 1988 BMW from January 1, 1988, as 
well as to permit Columbia's future use of other automobiles. 

24. During the period when loans were being negotiated, made 
and funded to Schneider, Spiegel used the following automobiles 

■C~- 

provided by Schneider: (1) 1989 Mercedes Bens 560 SEL; (2) 1989 

Land Rover? (3) 1989 BMW 750 XL? (4) 1989 Bentley. With the 
exception of one senior officer's use of a Schneider automobile 
for a 5 month period, Spiegel was the only officer or director of 
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Columbia to whom Schneider provided automobiles for personal use. 

25. During the period when Columbia was negotiating with and 
making and funding loans to Schneider in 1987 described in 
paragraph 3, on or about December 22, 1987, Spiegel also purchased 
a 1988 Mercedes Benz 190E Sedan from Schneider at a favorable 
discounted price. 

26. Spiegel's causing Columbia to make loans that were 
improperly underwritten and at below market rates of interest is 
an unsafe and unsound act and a breach of his fiduciary duty. 

27. Spiegel's receipt of anything o£ value, including the 
use of automobiles provided by Schneider in connection with loans 
by Columbia to Schneider and the receipt from Schneider of a 
favorable price on the purchase, of an automobile, as described in 
the foregoing paragraphs, is a violation o£ 12 C.F.R. 5 563.40, 
"Restrictions on Loan procurement Fees, Kickbacks and Unearned 
Fees," and unsafe or unsound practice, and a breach of his 
fiduciary duty. Moreover, Spiegel's use of such automobiles from 
Schneider during the periods. of negotiation put Columbia in a 
precarious negotiating position, thereby causing Columbia to 
engage in an unsafe and practice by preventing Columbia from 
negotiating an arm's length transaction. 

28. Spiegel's causing Columbia to enter into the option 
agreement at a time when he knew Columbia could not exercise any 

n> 

Gregg motors options is an unsafe and unsound practice, and a 
breach of Spiegel's fiduciary duty. 

29. Spiegel willfully violated 12 C.F.R. 5 563.40 by 
obtaining automobiles from a potential borrower and seller of 

2 . 2 5 
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stock options. 

30. Spiegel willfully caused Columbia to violate 12 c.F.R. 

S 563.170(c)(2), "Examination and Audits; Appraisals; 

Establishment and Maintenance of Records," by making loans to 
Schneider without obtaining current financial information. 

31. Spiegel willfully caused Columbia to engage in unsafe or 
unsound practices by making loans to Schneider without verifying 
financial statements, obtaining a credit investigation, failing to 
examine into the status of the collateral and at below market 
interest rates. 

32. Spiegel willfully caused Columbia to engage in unsafe or 
unsound practices by acquiring investments in stock options that, 
as a practical matter, could not be exercised and without properly 
evaluating the value of the investment. 

33. As described above, Spiegel was personally dishonest, 
caused losses at Columbia and obtained personal gain due to 
violations, breaches of his fiduciary duty and unsafe or unsound 
practices. 

34. Spiegel breached his fiduciary duty and engaged in an 
unsafe and unsound practice by placing his interest before the 
interests of Columbia when he took automobiles from Schneider 
while Columbia was trying to negotiate these loans to and 
investments in Schneider and his company. 

B. Personal Travel 

35. Columbia reimbursed and paid Spiegel for personal 
expenses incurred by Spiegel and his family while on travel in 
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Europe . 

36. In or about July 1987, August 1988, October 1988 and 
July 1989 Spiegel traveled extensively in Europe. He went to 
London, England; Milan, Italy; Bologna, Italy; Frankfurt, West 
Germany; Munich, West Germany; Rome, Italy; Zurich, Switzerland 
and other European cities. He used the aircraft he had Columbia 
purchase on three of these trips and on the fourth trip in July 
1987, Spiegel and his wife flew on a commercial aircraft and 
charged the fare to Columbia. 

37. While on these trips Spiegel incurred expenses that were 

personal and charged these expenses to Columbia. For these four 
trips Spiegel incurred expenses of approximately $68,000 which 
were not business related. These expenses include: (1) $2,197 

for a hotel and room service bill for four nights in the 
Dorchester Hotel in London, England for himself and his wife in 
July 1987, (2) $742 for tips on the October 1988 trip, (3) $1,463 
for tips on the July 1989 trip and (4) $1,664 for lodging and 
miictlltnaoua expenses in Geneva, Switzerland during the October 
1988 trip. 

38. Spiegel willfully caused Columbia to engage in unsafe or 
unsound practices and breached his fiduciary duty by causing 
Columbia to pay for his personal travel, which caused loss to 
Columbia and personal gain to Spiegel. 

«T> 

39. Spiegel willfully caused Columbia to violate 

S 563.170(c) by incorrectly recording the above personal travel 
expenses on Columbia's books and records. 
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C. Personal Guns 


40. Through in or about 1989 , Spiegel purchased guns , 
ammunition and accessories for Spiegel's personal use and caused 
Columbia to pay for at least $55,000 for approximately 100 guns, 
ammunition and accessories including: 

a. approximately $349.95 for a S & W 44 Magnum; 

b. approximately $582.60 for a Sako Rifle; 

c. approximately $4,122.00 for .45 caliber ammunition; 

d. approximately $499.95 for a Beneilli, Super 90 shot 
gun ; and 

e. approximately $549.95 for a H & K P-7 Automatic 
Pistol. 

41. The guns, ammunition and accessories were not carried as 
assets on the books of Columbia. 

42. Of the guns purchased by Spiegel for at least $55,000, 
approximately forty guns purchased at a total cost of 
approximately $11,482 cannot be located at the present time. 

43. Of the guns purchased by Spiegel, approximately 55 guns 
including 4 rifles, 18 revolvers, 24 automatic pistols and 9 
shotguns remain in Spiegel's possession. To date, Spiegel has 
refused to return these guns to Columbia in response to 
management's request for him to do so. 

44. An example of the types of guns in Spiegel's possession 
include: 

a. Uzi . 9MM, Serial No. 10050; 
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fa. Uzi .45, Serial No. 001079; 

c. Beretta 92F, Serial No. C-634432; and 

d. Auto Pistols, Sig Sausrs P226, P220 and P230, Serial 

Nos. U-189833, 17189831 , U-189826, G-1350238, and 

S-004706. 

45. Spiegel willfully caused Columbia to engage in unsafe or 
unsound practices and breached his fiduciary duty by causing 
Columbia to pay for guns that he used personally, which caused 
loss to Columbia and personal gain to Spiegel. 

46. Spiegel willfully caused Columbia to violate 12 C.F.R. 

S 563.170(c) by incorrectly recording the above expenses on 
Columbia's books and records. 

D. Miscellaneous Personal Expenses 

47. Spiegel was reimbursed by Columbia in the amount of 
approximately $250,000 for expenditures that did not have any 
necessary business purpose* There was no business justification 
for the purchases listed below. 

48. Following is a list of some of these items: 

a* approximately $1,765 for silverware; 

b. approximately $5,290 for Pratesi cashmere throws; 

c. approximately $3,778 for Christmas gifts purchased 

from Martinel; 

d. approximately $2,132 for Cashmere blankets; 

e. approximately $2,000 for French wine tasting course; - 

f. approximately $7,840 for Michael Jackson concert 
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tickets ; 

g- approximately 51,120 for Steve Winwood concert 
tickets ; 

h. approximately $738 for two cases of wine; 

i. approximately $4,876 for towels; 

j. approximately $3,314 for Cashmere throws and quilts; 

k. approximately $2,245 for two comforters. 

49. To date, Spiegel has not reimbursed Columbia for these 
expenses, although Columbia has requested such payment or 
reimbursement. 

50. Spiegel's receipt of reimbursement or payment by 
Columbia for personal expenses described above constitutes a 
financial gain or benefit to Spiegel in the amount of 
approximately $250,000. 

51. Spiegel's receipt of reimbursement or payment by 
Columbia for expenses described above is an unsafe and unsound 
practice and constitutes a breach of Spiegel's fiduciary duty. 

E. Personal Services Provided by Columbia Employees 

52. From on or about January 1, 1985 through bn or about 
December 31, 1989, Spiegel received personal services from various 
Columbia employees. The personal services provided to Spiegel by 
Columbia employees were paid by Columbia. 

53. These personal services included, among other things, 
services provided by a chauffeur, a housekeeper, and a steward on 
Spiegel's personal flights on the aircraft owned by Columbia. 

54. Spiegel did not reimburse Columbia fully for these 
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services . 

55. Columbia's cost for these personal services that were 
not reimbursed or paid by Spiegel totaled approximately $200,000. 

56. Spiegel's use of personal services provided by Columbia 
employees constitutes a financial gain or other benefit to Spiegel 
in the amount that Columbia paid for their services. 

57. Spiegel's use of personal services of Columbia 
employees, paid for by Columbia, and without reimbursement, is an 
unsafe and unsound practice and a breach of Spiegel's fiduciary 
duty. 

58. Spiegel willfully caused Columbia to engage in unsafe or 
unsound practices 'and breached his fiduciary duty by causing 
Columbia to pay for personal expenses, which caused loss to 
Columbia and personal gain to Spiegel. 

F. Condominiums 

59. Spiegel, directly or indirectly, caused Columbia to 
purchase certain luxury condominiums in the resort areas of 
Jackson Hole, Wyoming, Indian Wells, California and Park City, 

Utah ("Columbia condominiums 11 ). 

60. The Columbia condominiums were recorded on Columbia's 
books as assets of Columbia. 

61. There is no evidence that Spiegel as Chief Executive 
Officer caused Columbia to perform a cost-benefit analysis or any 
review to determine the soundness of expenditures associated with 

~ acquisition, furnishing, decorating or maintenance of the Columbia 


L. 
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condominiums • 
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62. From on or about November 1985 through December 1989 
three of the Columbia condominiums referenced herein, were 
exclusively used or controlled by Spiegel, Spiegel's family or 
other persons designated by Spiegel or with Spiegel's permission 
and Spiegel controlled the use of one of Columbia's condominiums. 
Each of these condominiums was exclusively used or controlled by 
Spiegel . 

63. The Columbia condominiums which were exclusively used or 
controlled by Spiegel were known to Columbia's employees as 
"Spiegel's condominiums". 

64. Some employees believed that Spiegel actually owned the 
Columbia condominiums that were used or controlled by Spiegel. 

65. Columbia's board of directors did not approve the 
exclusive use or control of these condominiums by Spiegel or other 
persons designated by Spiegel or with Spiegel's permission. 

66. Columbia did not receive reimbursement for costs or 
expenses associated with the Columbia condominiums exclusively 
used or controlled by Spiegel. 

Jackson Hole Unit #3126 

67. From at least in or about August 1986 through the 
present time, Columbia owned or recorded on its books as an asset 
at an acquisition price of approximately $350,000, a condominium 
located at 1800 Spirit Dance Road, Jackson, WY ("Jackson Hole 
unit #3126"). 

68. From at least in or about August 1986 through in or 
about the present time, Columbia paid for decorations and 
furnishings of Jackson Hole unit #3126 in the amount of 
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approxiaately $285,000. 

69. During this period, Jackson Hole Unit #3126 was 
decorated and furnished to specifications of Spiegel cr a member 
of his family. 

70. From in or about August 1986, through in or about the 
present time, Columbia paid for the maintenance and operations of 
Jackson Hole Unit #3126 at a cost of approximately $42,000. 

71. From in or about August 1986 through in or about 
December 31, 1989, at the direction of Spiegel, Jackson Hole Unit 
#3126 was not maintained in Columbia's pool of condominiums 
available for use generally by employees, officers or directors of 
Columbia, other than Spiegel, his family, or other persons 
designated by Spiegel. 

72. From in or about August 1986 through in or about 
December 31, 1989, Spiegel had exclusive use or control of Jackson 
Hole Unit #3126. 

73. Spiegel's exclusive use or control of Jackson Hole Unit 
#3126 was not approved by Columbia's board of directors. 

74. To date, Columbia has not been paid or reimbursed the 
amount of funds Columbia expended on the acquisition, decorations, 
furnishings, maintenance or operations for Spiegel's exclusive use 
or control of Jackson Hole Unit #3126. 

Jackson Hole Unit #3116 

.V s ■' 

75. From in or about August 1986 through the present time, 
Columbia owned or recorded on ibs books as an asset at an 
acquisition price of approximately $350,000, a condominium located 
at 1800 Spirit Dance Road, Spring Creek Ranch, Jackson, WY. 
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(" Jackson Hole Unit #3116"). 

76. During this period, Columbia paid for the decorations 
and furnishings of Jackson Hole Unit #3116 at a cost of 
approximately 6280,000. 

77. Jackson Hole Unit #3116 was decorated and furnished to 
the specifications of Spiegel or a member of his family. 

78. From in or about August 1986 through in or about June 
1988, Columbia paid for the maintenance and operations of Jackson 
Hole Unit #3116 at a cost to Columbia of approximately 617,700. 

79. From in or about August 1986 through in or about June 
1988 at the direction of Spiegel, Jackson Hole Unit #3116 was not 
maintained in Columbia's pool of condominiums available for use 
generally by employees, officers or directors of Columbia, other 
than Spiegel, his family or other persons designated by Spiegel. 

80. From in or about August 1986 through in or about June 
1988, Spiegel controlled the use of Jackson Hole Unit #3116. 

81. Spiegel's control and use of the Jackson Hole Unit #3116 
was not approved by Columbia's board of directors. 

82. Prom in or about August 1986, until in or about June 
1988, in accordance with directions given by Spiegel, Jackson Hole 
Unit #3116 was used almost exclusively by Michael or Lowell 
Milken, who were not employees, officers or directors of Columbia, 
or other individuals associated with Orexel Burnham Lambert, Inc. 
("Orexel"). 

83. Spiegel's control of the use of Jackson Hole Unit #3116 
or exclusive use of Jackson Hole Unit #3116 by Michael or Lowell 
MilkAn or Orexel, as directed by Spiegel, was not approved by the 
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Columbia board of directors. 

84. To date, neither Spiegel, Michael or Lowell , Milken or 
Drexel or any other person or entity, has paid or reimbursed 
Columbia the amount of funds expended on the acquisition, 
decorations, furnishings, maintenance or operations for Spiegel's 
exclusive use or control of the condominium. 

vintage Club Condominium 

85. From in or about March 1987 through the present time, 
Columbia owned or recorded on its books as an asset a condominium 
located at 75-137 Kavenish Way, The Vintage Club, Indian Wells, 
California, known as the Vintage Club Condominiums ("Vintage Club, 
Condominium” ) . Columbia recorded the acquisition price of the 
vintage Club Condominium as approximately $725,000. 

85. During this period, Columbia paid for furnishings and 
decorations of the vintage Club Condominium at a cost to Columbia 
of approximately $366,000. 

87. The Vintage Club Condominium was decorated and furnished 
to the specifications of Spiegel or a member of his family. 

88. From in or about March 1987 through in or about October 
1988, Columbia paid for the maintenance and operations of the 
Vintage Club Condominium at a cost of approximately $21,000. 

89. From in or about March 1987 until in or about October 
1988,. in accordance with directions of Spiegel, the Vintage Club 
Condominium was not in Columbia's pool of condominiums available 
for use generally by employees, officers or directors of Columbia 
other than Spiegel, his family or other persons designated or 
authorized by Spiegel. 
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90. From in or about March 1987 until in or about October 
1988 , Spiegel had exclusive use or control of the Vintage Club 
Condominium. 

91. Spiegel's exclusive use or control of the Vintage Club 
Condominium was not approved by Columbia's board of directors. 

92. To date, Columbia has not been paid or reimbursed the 
amount of funds expended on the acquisition, decoration, 
furnishings, maintenance or operations of Vintage Club Condominium 
or for Spiegel's exclusive use or control of the condominium. 

Deer Valley Unit #24 

93. During in-or about April 1984 through in or about 
February 1990, Columbia owned or recorded on its books as an asset 
at an acquisition price of approximately $450,000, a condominium 
located at 1065 Pinnacle Drive, Deer Valley, Park City, Utah 
("Deer Valley Unit #24"). 

94. Columbia paid for furnishing and decorations of Deer 
Valley Unit #24 at a cost of approximately $225,000 to Columbia. 

95. Deer Valley Unit #24 was furnished and decorated to 
specifications of Spiegel or a member of his family. 

96. During in or about November 1985 through in or about 
November 1988, Columbia paid for the maintenance and operations of 
Deer Valley unit #24 at a cost to Columbia of approximately 
$29,376. 

97. During in or about November 1985 through in or about 
November 1988, Deer valley Unit #24 was not maintained in 
Columbia's pool of condominiums available for use generally by 
employees, officers or directors of Columbia, other than Spiegel, 
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his family, or other persons designated by Spiegel. 

98. During this period, Spiegel had exclusive use or control 
of Deer Valley Unit #24. 

99. Spiegel's exclusive use or control of Deer valley Unit 
#24 was not approved by Columbia's board of directors. 

100. To date, Columbia has not been paid or reimbursed the 
amount of funds expended on the decorations, furnishings, 
maintenance or operations for Spiegel's exclusive use or control 
of Deer Valley Unit #24. 

101. On or about February 1990, Columbia sold Deer valley 
Unit #24 at a cost 'of approximately $335,000, which constitutes a 
loss of approximately $357,343 to Columbia on the resale of the. 
Deer Valley Unit #24. 

102. Spiegel's exclusive willful use or control of the 
condominiums described in the foregoing paragraphs and Spiegel's 
control over the use of Jackson Hole Unit #3116 constitutes a 
financial gain and other benefit to Spiegel. 

103. Spiegel's exclusive willful use or control of the 
Columbia condominiums described in tbs foregoing pa-ragraphs and 
Spiegel's control of the use of the Jackson Hole Unit #3116, 
caused a financial loss to ^Columbia in the total amount of the 
cost to tho Columbia condominiums f including any acquisition price 
less.. the resale amount of the Columbia condominiums, expenditures 
for furnishing, decorating, maintaining, and operating the 
condominiums • 

104. Spiegel's exclusive willful use of or control of the 
Columbia condominiums described in the foregoing paragraphs and 
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Spiegel ' s control of the use of Jackson Hole Unit 
reimbursement or board of director approval is an 
unsound practice and constitutes a breach of Spi 
duty. 

G. Columbia Aircraft 

105. On or about October 1985, Spiegel willfully caused 
Columbia to purchase a new British Hawker jet aircraft for 
approximately $5.6 million. 

106. Neither Spiegel nor Columbia obtained a cost benefit 
analysis or conducted any review to determine whether the purchase 
of a seven passenger jet aircraft was prudent or necessary to 
conduct the business of Columbia. 

107. On or about December 1986, Spiegel willfully caused 
Columbia through its wholly owned subsidiary, Liberty Service 
Corporation ("Liberty"), to enter into a partnership called 
Airplane Hangar Partnership with Chieftain Investment Capital 
Corporation, a corporation established by Drexel Burnham Lambert 
and/or Michael Milken, ("Airplane Hangar Partnership" or 
"Partnership"). 

108. The purpose of Airplane Hangar Partnership was to 
purchase and/or lease aircraft for the partnership and to build 
and furnish an aircraft hangar at a cost of 50 percent of the 
expenditures to each of the two partners. 

109. From the inception of Airplane Hangar Partnership until 

its dissolution in February 1990, Airplane Hangar Partnership 
expended at least: (a) approximately $2.5 million for a lavish 
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airplane hangar and furnishings, including approximately $ 170,000 
on hangar equipment, $294,000 in office furniture and equipment, 
and approximately $50,000 in computer equipment, (b) approximately 
$16.8 million for a Gulfstream IV/CS Aircraft, a thirteen seat 
aircraft, including an additional amount of approximately $63,000 
for furnishings and equipment, and (c) approximately $18.6 million 
for a Gulfstream ZV/ML Aircraft. 

110. Spiegel willfully caused Columbia to expend funds for 
the Airplane Hangar Partnership described above without performing 
a cost benefit analysis or any review to determine whether such 
expenditures were prudent or necessary to conduct the business of 
Columbia .' 

111. Although the minutes of Columbia's board of directors 
meetings reflect that Spiegel informed the board that he was going 
to enter into some partnership to acquire airplanes, the minutes 
reflect that Spiegel did not inform the board of the costs 
associated with building or operating an airplane hangar, or the 
number of aircraft involved or the costs of purchasing, leasing or 
operating the individual aircraft. 

112. During the existence of the Airplane Hangar Partnership, 
neither Spiegel nor Columbia conducted an internal audit, and 
Columbia did not obtain an audit, of the Partnership from its 
outside auditors. 

113. There were net operating losses for the Airplane Hangar 

Partnership of approximately $12.9 million: approximately $2.7 

million for the year ended December 31, 1987, approximately $S.8 
million for the year ended 1988, and approximately $4.3 for the 
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nine month period ended September 30, 1989. Columbia was required 
to pay 50 percent or approximately $6.45 million. 

114. From on or about January 1, 1986 through on or about 
December 31, 1989, Spiegel used the aircraft owned or leased by 
Columbia, including the aircraft owned and leased by the Airplane 
Hangar Partnership ("Corporate Aircraft"), on both domestic and 
foreign flights for personal travel or travel that was unnecessary 
for the business conducted for Columbia. 

115. During this period, members of Spiegel's family or other 
persons designated by him used the corporate aircraft for personal 
travel or travel unrelated or unnecessary to the business of 
Columbia. For example, when Spiegel's wife accompanied Spiegel. on 
the corporate aircraft, she was designated as a business traveler 
on the flight manifests, although she never was employed by 
Columbia. Some of these flights included Spiegel and his family's 
travel to Milan, Italy; Paris, France; London, England; and 
Strasburg, Germany. 

116. Columbia paid for expenses associated with use of the 
corporate aircraft for domestic and foreign personal travel by 
Spiegel, his family, and other persons designated by Spiegel. 

117. From on or about January 1, 1986 through on or about 
December 31, 1989, Columbia paid approximately $850,000 for use of 
cor^rate aircraft for the personal travel for Spiegel, his 
immediate family and other persons which Spiegel permitted to use 
the Corporate Aircraft. 

118. Spiegel did not pay or reimburse Columbia for the use of 
the corporate aircraft for this domestic or foreign personal 
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travel or travel unnecessary to conduct Columbia's business for 
himself, members of his family or other persons. 

119. From on or about January 1, 1986 through on or about 
December 31, 1989, Spiegel had exclusive use and control of the 
aircraft and he was the only officer or director of Columbia to 
use the Corporate Aircraft except for other officers or directors 
who accompanied Spiegel on a trip, except for several trips by 
senior officers. 

120. Spiegel's causing Columbia to incur these expenditures 
related to the purchase or lease of the British Hawker jet and the 
other aircraft, and incurring the expenses associated with the 
Airplane Hangar Partnership, without performing or causing to be 
performed a review to determine the prudence and the necessity of 
such expenditures, without a viable business plan and without 
causing an audit to be conducted of the Partnership, constitutes 
willfully engaging in unsafe and unsound practices and willfully 
breaching his fiduciary duty. 

121. Spiegel's causing Columbia to purchase or lease an 
aircraft and to enter into the Airplane Hangar Partnership caused 
Columbia to incur a substantial loss and for Spiegel to obtain 
personal benefit. 

122. Spiegel's designation of his wife as a business traveler 
evidences personal dishonesty. 

123. Spiegel's use of corporate aircraft for personal travel 
on travel unrelated or unnecessary to conduct Columbia business 
described in the foregoing paragraphs constitutes a financial gain 
and other benefit to Spiegel and evidences personal dishonesty. 
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H. Compensation 

124. Spiegel caused the board of directors of Columbia to 
award him a $3 million bonus for 1988 at a time when Columbia's 
financial performance did not warrant such a bonus. 

125. In or about July 7, 1989, the Supervisory Agent of the 
Bank Board's Eleventh District informed the Columbia board of 
directors that Spiegel's receipt of the bonus was excessive 
compensation. 

126. In the letter of July 7, 1989 the Supervisory Agent 
sought the board' s 'rationale for such a bonus in light of 
Columbia's compensation plan, the Bank Board's standards for 
reasonableness of compensation in the Insurance Regulations at 
12 C.F.R. S 563.161(b), "Management and Financial Policies," and 
memorandum R42. 

127. Subsequent to the issuance of the Supervisory Agent's 
letter of July 7, 1989, Spiegel returned $600,000, retaining 
approximately $2.4 million of the bonus. 

128. Then, on or about September 25, 1989, in response to a 
letter from Columbia's board dated on or about August 15, 1989, 
the Supervisory Agent informed Columbia's board by letter that no 
bonus should have been paid until Columbia's investments in junk 
bonds were sold or the bonds were paid off and their true economic 
value determined, in view of the high credit risks associated with 
these investments. 

129. The Columbia board was further informed by the 
Supervisory Agent that no bonus should have been paid until an 
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independent review of Columbia's investment portfolio was 
performed. 

130 . Many of the securities in Columbia's investment 
portfolio subsequently were found to have values significantly 
below the amounts -at which they were carried on Columbia's books, 
causing Columbia's auditor to increase the credit reserves for 
Columbia's investment securities by over $400 million in 1989 . 

131. In or about September 1989, Columbia recorded a net 
income loss of approximately $240 million. 

132. To date, Spiegel has not returned approximately $2.4 
million of the bonus. 

133. Spiegel's receipt in the amount of the approximately 
$2.4 million bonus as described above constitutes willful 
engagement in an unsafe and unsound practice, and a willful breach 
of Spiegel's fiduciary duty, which resulted in loss to Columbia 
and gain to Spiegel. 

I . Columbia Charitable Foundation 

134. On or about 1985, Spiegel caused Columbia to fund a 
charitable foundation, entitled Columbia Savings Charitable 
Foundation ("Charitable Foundation"). 

135. Since its inception through the present time, Spiegel 

has been a director/trustee of the Charitable Foundation along 
with* Spiegel ' s father, Abraham Spiegel, who has been president of 
the Charitable Foundation. - - 

136. At tha present tine, Spiegel and Abrahan Spiegel, are 
two of the three trustees of the Charitable foundation. 
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137. Since its inception through the present tine, Spiegel or 
Abraham Spiegel directed the investments and contributions made by 
the Charitable Foundation. 

138. Since its inception, Spiegel has caused Columbia to 
contribute approximately $16,845,000 to the Charitable Foundation. 

139. From in or about January 1986 until in or about August 
1989, Spiegel invested on behalf of the Charitable Foundation 
approximately $13,500,000 of the assets of the Charitable 
Foundation in junk bonds, and approximately $6,700,000 in other 
corporate securities, including the stock of Columbia and other 
savings associations, such as CenTrust Savings and Loan 
Association and Gibraltar Savings and Loan Association. 

140. Some of these securities invested in by the Charitable 
Foundation have defaulted. 

141. As of on or about December 31, 1989, the Charitable 
Foundation established a reserve for losses on these defaulted 
securities of approximately $901,000. 

142. There exists an additional loss to the Charitable 
Foundation of at least approximately $7.6 million for which no 
reserves have been established. 

143. From the establishment of the Charitable Foundation in 
1986 through in or about December 1989, the Charitable Foundation 
used .Columbia premises and personnel without Columbia's approval. 
No reimbursement was made to Columbia for the use of its premises 
and personnel until after inquiries were made by the Office of 
Thrift Supervision. Thereafter, on or about Nay 1990 the 
Charitable Foundation paid Columbia approximately $30,000 for use 
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of Columbia's personnel and premises. 

144 . Since February 1990 , the remaining cash assets of the 
Charitable Foundation were transferred out of Columbia and the 
books, records and responsibility for operations of the Charitable 
Foundation were transferred from Columbia to Spiegel enterprises, 
an organization that manages some assets of Spiegel or the Spiegel 
family. 

145. Spiegel never provided the Columbia board with adequate 
justification for Columbia to establish a multi-million foundation 
such as the Charitable Foundation. 

146. On or abqut June 30. 1988. Spiegel caused Columbia to 
contribute to the Charitable Foundation approximately $1,845 
million more than the amount approved by the board. To date 
Spiegel has not caused the Charitable Foundation to return to 
Columbia the approximate $1,845 million that did not receive board 
approval. 

147. Spiegel willfully allowed Columbia to establish and fund 
a charitable foundation as described above, and thus engaged in an 
unsafe and unsound practice and breach of fiduciary duty. 

148. Spiegel's use of Columbia premises and personnel for 
Foundation related activities is a violation of 12 C.F.R. 

S 563.33(b), "directors, officers, and employees,” and an unsafe 
and unsound practice and a breach of Spiegel's fiduciary duty. 

III. GROUNDS FOR ISSUANCE OF ORDERS TO CEASE 

AND DESIST AND OF "REMOVAL AND PROHIBITION 

Based upon the foregoing facts, OTS states the the following 
ground exist for the issuance of orders to cease and desist 
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including restitution and of removal and prohibition against 
Thomas Spiegel: 

1. Spiegel has engaged in unsafe and unsound practices in 
conducting the business of Columbia; and/or 

2 . Spiegel has committed or engaged in acts, omissions or 
practices which constitute breaches of his fiduciary duties as a 
director and officer or institution-affiliated party of Columbia; 
and/or 

3. Spiegel has violated a law, rule or regulation; and 

a. Columbia has suffered and probably will suffer 
substantial financial loss or other damage; and/or 

b. the interests of Columbia's depositors have been or 
could be prejudiced; and/or 

c. Spiegel has received financial gain or other 
benefit by reason of such violations, practices and breaches of 
fiduciary duties; and 

4. Such practices or breaches of fiduciary duties: 

a. involve personal dishonesty on the part of Spiegel; 
or 

b. demonstrate Spiegel's willful or continuing 
disregard for the safety or soundness of Columbia. 

IV. NOTICE OP HEARING FOR CEASE AND DESIST 

AND REMOVAL AND PROHIBITION 

^ ■— — 

Notice is hereby given that pursuant to Sections 407(e) and 
(g) of the NHA, 12 U.S.C. 5 1730(e) and (g), and Sections 8(b) and 
(e) of the FDIA, as amended by FIRREA, to be codified at 18 U.S.C. 
S 1818(b) and (e), an administrative hearing will be held to 
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determine whether orders to cease and desist and removal and 
prohibition should be issued against Spiegel. The hearing also 
will include a determination as to whether Spiegel shall be 
required to take affirmative action to correct the conditions 
resulting from the- practices alleged herein, including 
restitution, reimbursement, indemnification, guarantees against 
loss, or such other action as is determined to be appropriate. 

The hearing will be held within the Federal judicial district for 
the State of California, and will commence on or before September 
4, 1990 the exact time of day and location to be announced at a 
later time. The hearing will be conducted by an Administrative 
Law Judge in accordance with the adjudicatory provisions of the . 
Administrative Procedure Act, 5 U.S.C. $S 554*557 (1982), and the 
Rules of Practice and Procedure of the Office of Thrift 
Supervision, 12 C.F.R. Part 509 et seq. (1990) ("Rules"). 

Spiegel is hereby directed to file an Answer to this Notice 
within twenty (20) days from the date of service. The 
requirements of the Answer, as well as the consequences of failure 
to file an Answer, are set forth in the Rules. 

V. GROUNDS FOR ASSESSMENT OF CIVIL MONEY PENALTY 

Based upon the foregoing facts, OTS states that Spiegel 
knowingly: 

a. violated the Rules and Regulations Applicable to all 
Savings Associations at 12 C.F.R. S5 563.33(b), 563.40, 563.161(b) 
and 563.170(c); 

b. engaged in unsafe and unsound practices in conducting 
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the affairs of Columbia; and/or 

c. breached his fiduciary duty to Columbia; and 

d. recklessly caused a substantial loss to Columbia and 
received a substantial pecuniary gain and other benefit by reason 
of such violations, unsafe and unsound practices or breaches of 
his fiduciary duty. 


VI. NOTICE or ASSESSMENT 

NOW THEREFORE, the OTS hereby assesses a civil money penalty 
against Spiegel for $5 million pursuant to the provisions of 
Section 8(i) of the. FOIA, as amended by FIRREA (to be codified at 
12 U.S.C. S 1818(D) . 

This assessment is issued on the basis of the above-mentioned 
violations taking into account the size of financial resources and 
good faith of Spiegel, the gravity of the violations, and the 
history of previous violations, as required by Section 8(i) of the 
FDIA, as amended by FIRREA (to be codified at 12 U.S.C. 

5 1818 ( i ) ( 2 ) ( G) ) . 

Thomas Spiegel's remittance of this penalty should be payable 
to the Treasurer of the United States and delivered to: 

Director of Enforcement 
Office of Thrift Supervision 
U.S. Treasury Department 
1700 G Street, N.W. 

~~ Washington, D.C. 20552 

Pursuant to Section 8 ( i ) of the FDIA, as amended by FIRREA - , 
to be codified at 12 U.S.C. S 1818(i) (2) (H) , Thomas Spiegel is 
hereby afforded the opportunity for a hearing before the OTS 
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concerning this assessment, if a request for such hearing is made 
by Spiegel within twenty (20) days after the issuance and service 
of this Notice of Assessment. Any such hearing shall be conducted 
pursuant to 12 C.F.R. S 509 et seq. (1990) which requires, among 
other things , the filing by Thomas Spiegel of an Answer to this 
Notice of Assessment. Upon receipt of a request for a hearing, 
the OTS shall stay further accrual of the penalty assessed herein 
pending the issuance by the OTS of a final Order of Assessment or 
the settlement or dismissal of this proceeding by the OTS. 

Zf Thomas Spiegel fails to request such a hearing within the 
above twenty (20) day period, this assessment shall constitute a 
final and unappealable order against Thomas Spiegel, pursuant to 
Section 0(i) of the FDIA, as amended by FIRREA (to be codified at 
12 U.S.C. S 1 8 18 ( i ) ( 2 ) ( E ) ) . 
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UNITED STATES OF AMERICA 
Before The 

OFFICE OF THRIFT SUPERVISION 
DEPARTMENT OF THE TREASURY 


In the Matter of 

THOMAS Spiegel 

Former Director and 
Chief Executive Officer 

Columbia Savings and Loan 
Association 

Beverly Hills , California 


Re: Order No. 90-1619 


Dated: Septenber 4, 1990 


AMENDED NOTICE OF CHARGES AND HEARING AND 
NOTICE OF INTENTION TO REMOVE AND PROHIBIT, 
AND TO DIRECT RESTITUTION, 

AND NOTICE OF ASSESSMENT OF CIVIL MONEY PENALTY 


In accordance with the provisions of Sections 8(b) and 8(e) 
of the Federal Deposit Insurance Act ("FDIA”), as amended by the 
Financial Institutions Reform, Recovery, and Enforcement Act of 


codified at 12 U.S.C. SS 1818(b) and (e), and Sections 407(e) an< 
(g) of the National Housing Act of 1934, as amended, 12 U.S.C. 

SS 1730(e) and (g) (1982) ("NHA"), the Office of Thrift 
Supervision ("OTS"), acting on its own behalf and as successor i 
interest to the Federal Savings and Loan Insurance Corporation 
(“FSLIC“), being of the opinion that Thomas Spiegel (“Spiegel") 
willfully and with continuing disregard for Columbia Savings and 
Loan Association, Beverly Hills, CA (“Columbia"), has violated 
provisions of the Rules and Regulations Applicable to All Saving 
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Associations, 12 C.F.R. Part 561 et seq . (1990), has engaged in 
unsafe or unsound practices in violation of the FDIA and the NHA 
and has committed acts, omissions and practices that constitute 
breaches of fiduciary duty, which resulted in losses to Columbia 
and personal gain, and that such violations or practices involve* 
reckless disregard for law or regulation or resulted in unjust 
enrichment, and that grounds exist to institute administrative 
cease and desist, including restitution, and removal and 
prohibition proceedings against Spiegel, hereby issues this Noti« 
of Charges and Hearing and Notice of Intention to Remove and 
Prohibit and to Direct Restitution. 

Further, pursuant to the provisions of Section 8(i) of FDIA 
as amended by FIRREA (to be codified at 12 U.S.C. $ 1818(1)) OTS 
based upon its opinion that Spiegel knowingly committed violatio 
of certain regulations outlined herein, engaged in unsafe or 
unsound practices and breached his fiduciary duty to Columbia, a 
has knowingly and recklessly caused a substantial loss to Columh 
and derived substantial pecuniary gain and other benefits from 
such violations and unsafe or unsound practices, hereby issues 
this Notice of Assessment of a Civil Money Penalty against 
Spiegel. 


I. JURISDICTION 

1. Columbia Savings and Loan Association, Beverly Hills, 
California ("Columbia 1 *) is a state chartered publicly-held s toe > 
savings association and maintains its principal place of busine; 
in Beverly Hills, California. 
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2. Columbia is a 'savings association' as defined by 
Section 2(4) of the HOLA, as amended by Section 301 of the F1RRE? 
(to be codified at 12 U.S.C. $ 1462(4)), and Section 3(b) of the 
FDIA, as amended by Section 204 of the FIRREA (to be codified at 
12 U.S.C. S 1813(b)), and is an "insured depository institution* 
as defined by Section 3(c) of the FDIA, as amended by Section 204 
of the FIRREA (to be codified at 12 U.S.C. S 1813(c)). 

(a) Until August 9, 1989, the accounts of Columbia were 
insured by the FSLIC pursuant to Section 403(b) of the NHA, 12 
U.S.C. S 1726(b), by reason of which it was an "insured 
institution 1 * within the meaning of the NHA. 

(b) As of August 9, 1989, pursuant to the provisions c 
FIRREA, the insurance of the accounts of Columbia was transferrec 
to the Federal Deposit Insurance Corporation. 

(c) Until August 9, 1989, the Federal Home Loan Bank 
Board ("Bank Board"), as operating head of the FSLIC, was the 
regulatory agency with jurisdiction over Columbia and its 
officials pursuant to Sections 403 and 407 of the NHA, 12 U.S.C. 
SS 1726 and 1730. 

(d) As of August 9, 1989, pursuant to Section 3(q) of 
the FDIA, as amended by Section 204 of the FIRREA (to be codif ie 
at 12 U.S.C. S 1813 (q) ) , the OTS succeeded to the interests of t 
FSLIC with respect to the supervision and regulation of all 
savings associations, and thus became the "appropriate Federal 
banking agency" with jurisdiction over Columbia and persons 
participating in the conduct of the affairs thereof. 

(e) The Director of the OTS has the authority to brin 
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administrative cease nd desist order directing restitution and 
removal and prohibition proceedings and assessment of civil money 
penalty against Spiegel pursuant to Section 5(d)(1)(A) of the 
HOLA, as amended by Section 301 of the FIRREA (to be codified at 
12 U.S.C. $ 1464(d)(1)(A)), and Section 8 of the FDIA, as amended 
by the FIRREA (to be codified at 12 U.S.C. S 1818). 

3. Spiegel was Chief Executive Officer and Chairman of 
Columbia from approximately 1977 through the end of 1989. He 
served on the executive, asset and liability, and loan and major 
loan committees of Columbia. Spiegel currently has a consulting 
contract with Columbia and is a director/ trustee of the Columbia 
Savings Charitable Foundation. Spiegel is a major shareholder of 
Columbia who owns 32% of the preferred and 14.2% of the 
outstanding common stock, including options, of Columbia and who 
with his wife and family own 36% of the preferred and 16.4% of tl 
common stock. 

4. Spiegel is an "institution-affiliated party" of Columb 
as that term is defined by Section 3(u) of the FDIA, as amended 
Section 204 of the FIRREA (to be codified at 12 U.S.C. S 1813(u) 

5. As an institution-affiliated party, Spiegel is subject 
to the OTS 's authority to maintain cease and desist and removal 
and prohibition proceedings, and assessment of civil money 
penalty. 
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II. FACTS 

A. Motor Vehicles provided by Gregg Motors 

6. From on or about October 30 , 1987 through on or about 
May 22, 1989, Spiegel, directly or indirectly, caused Columbia * 
make and fund numerous loans totaling approximately $23.5 milli< 
to Howard Schneider, a personal friend of Spiegel, and to 
Schneider's company, Santa Barbara Star Motors d/b/a Gregg Moto 
Santa Barbara, California ( " Gregg Motors"). During that same 
period, Spiegel also, directly or indirectly, caused Columbia t 
purchase options in the amount of approximately $5 million to 
acquire 50% of the stock of Gregg Motors. 

7. Schneider's Gregg Motors is a luxury car distributor 
located in Santa Barbara and Beverly Hills, California with 16 
dealerships selling among other vehicles, BMWs, Mercedes Benzes 
Range Rovers, Bentleys, Jaguars, Rolls Royees, Porsches, Linco. 
Saabs, Audis, Aston Martins, Cadillacs, Oldsmobiles, Nissans a 
Subarus . 

8. Spiegel, directly or indirectly, caused Columbia to f 
the following loans to Schneider all at below market interest 
rates s (1) approximately $4 million to Schneider on or about 
October 30, 1987; (2) approximately $2.8 million to Schneider 
or about December 23, 1987; and (3) approximately $1 million t 
Schneider on or about March 31, 1988. 

9. These loans described in the foregoing paragraph were 
structured so that no interest was received until the loan was 
modified in or about November 1988. 
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10. On or about June 14, 1988, Columbia made an additional 
loan to Gregg Motors in the amount of approximately $8 million; 
and, on or about August 17, 1988, Columbia made a loan to Gregg 
Motors of approximately $2 million. Both of these loans were 
secured by the real estate under the distributorship in Santa 
Barbara . 

11. On or about November 22, 1988, the terms of the non-re; 
estate loans to Schneider discussed in paragraph 8 above were 
modified ("modified loan") and the terms of the modified loan 
retroactively were made effective to or about January 1, 1988. 

12 . The inodifi ed loan provided for a term note in the 
amount of approximately $6 million with a 6 percent interest rat 
The note was secured by 100 percent of the stock of Gregg Motors 

13. Also on or about November 22, 1988, the same approxims 
date as the modified loan, Columbia granted to Gregg Motors a li 
of credit in the amount of approximately $6* million, which 
subsequently was drawn down. 

14. Also on or about November 22, 1988, the same date as 
modified loan, Columbia purchased options to acquire stock of 
Gregg Motors from Schneider for approximately $3.5 million. 
Schneider used approximately $1.8 million to reduce the princip 
of the original loan. The other $1.7 million was disbursed to 
Schneider. The total amount of interest that Schneider paid on 
all of his non-real estate loans from Columbia from origination 
until Schneider's default in February 1990 was approximately $J 
million. 

15. In or about May 1989, Columbia also funded a loan to 
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Schneider in the amount of approximately $1.5 million, which ais 
was collateralized by the previously encumbered Gregg Motor stcc 

16. In or about June 1989, Columbia funded additional mon: 
to Schneider in the amount of approximately $1.5 million when 
Gregg Motors had a loss of approximately $500,000 for the three 
months ended March 1989. The operations of Gregg Motors 
continued to deteriorate during the second quarter of 1989, 
resulting in a total loss of approximately $1 million for the s 
months ended June 1989. 

17. The approximately $1.5 million funded in or about Jun 
1989 was used by Columbia to acquire additional options from 
Schneider for $1.5 million. 

18. The options acquired on or about November 22, 1988 
described in paragraph 14 , and in or about June 1989 described 
paragraph 17, represent approximately 50% of Gregg Motors commc 
stock. 

19. Columbia purchased the options at the insistence of 
Spiegel and over the objections of some of Columbia's managemei 
at a time when Spiegel knew that Columbia, as a practical matt* 
could not exercise the options. From at least November 23, 19 
all of Gregg Motors stock was pledged to Columbia as collatera 
for the loans. 

20. Spiegel, directly or indirectly, caused these loans 
described in the foregoing paragraphs to be made and funded 
without adequate underwriting, because, among other things, 
Columbia did not take the necessary steps to discover prior tc 
funding of the loans that some of the assets pledged as collat 
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previously were encumbered at a commercial bank. 

21. Despite Columbia's personal loans to Schneider, Columbia 
never obtained adequate personal financial information on 
Schneider . 

22. Columbia funded these loans to Schneider after receiving 
the day before funding only a loan application of Schneider that 
previously had been prepared for a commercial bank. 

23. Columbia did not verify any of the assets on that loan 
application, although the application on its face did not contain 
financial information adequate to permit prudent underwriting 
without verification. 

24. Spiegel refused to allow a credit and background check 
to be conducted on Schneider, despite management's expressed 
concerns to Spiegel about the validity and accuracy of financial 
information contained in Schneider's application to the commercia 
bank. 

25. To date, Columbia has charged off as a "loss" the 
approximately $5 million investment in the Gregg Motor's options, 
has classified as a "loss" and established a specific reserve of 
approximately $1.5 million for the loan described in paragraph 
15, has classified as "substandard" the approximate $10 million 
real estate loans, and has classified as "doubtful" the two 
approximate $6 million loans. 

26. In or about October 1989, Columbia's management became 
aware that Schneider's loans at a commercial bank secured by the 
automobiles at Gregg Motors, were "out of trust" in an amount of 
approximately $4 million, which adversely impacted Columbia's li 
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position on its coll^ieral. 

27. Moreover, on or about December 22, 1987, 
approximately one day prior to the closing and funding of an 
approximately $2.8 million loan to Schneider, described above in 
paragraph 8, Spiegel received from Schneider use of a new 1988 B> 
750 IL automobile ("1988 BMW"), which Spiegel did not disclose to 
Columbia's directors, officers or management or the thrift 
regulators until Spiegel's use of the automobile inadvertently wc 
discovered by management of Columbia the following year. 

28. When management confronted Spiegel about the use of th< 
1988 BMW by Spiegel, Spiegel refused to return the 1988 BMW and, 
directly or indirectly, caused management to include a clause in 
the option agreement described in paragraphs 14 and 17, which wa 
in the process of being negotiated, which supposedly retroactive 
was to permit "Columbia 1 * to use this 1988 BMW from on or about 
January 1, 1988, as well as to permit Columbia's future use of 
other automobiles. 

29. During the period when loans were being negotiated, me 

and funded to Schneider, Spiegel used the following automobiles 
provided by Schneider: (1) 1989 Mercedes Benz 560 SEL; (2) 1985 

Range Rover; (3) the 1988 BMW referenced in paragraph 27; and, i 
a 1989 Bentley. With the exception of one senior officer's use 
a Schneider automobile for a 5 month period, Spiegel was the on. 
officer or director of Columbia to whom Schneider provided 
automobiles for personal use. 

30. During the period when Columbia was negotiating with 
making and funding loans to Schneider described in paragraph 8 
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on or about December 22 , 1987, Spiegel also purchased a 1988 
Mercedes Benz 560E Sedan from Schneider at a favorable discounted 
price. 

31. Spiegel's causing Columbia to make loans that were 
improperly underwritten and at below market rates of interest is 
an unsafe and unsound act and a breach of his fiduciary duty. 

32. Spiegel's receipt of anything of value, including the 
use of automobiles provided by Schneider in connection with loans 
by Columbia to Schneider and the receipt from Schneider of a 
favorable price on the purchase of an automobile, as described in 
the foregoing paragraphs, is a violation of 12 C.F.R. $ 563.40, 
"Restrictions on Loan Procurement Fees, Kickbacks and Unearned 
Fees," and an unsafe or unsound practice, and a breach of his 
fiduciary duty. Moreover, Spiegel's use of such automobiles froir 
the periods of negotiation put Columbia in a precarious 
negotiating position by preventing Columbia from negotiating an 
arm's length transaction, and thereby causing Columbia to engage 
in an unsafe and practice. 

33. Spiegel's causing Columbia to enter Into the option 
agreement at a time when he knew Columbia could not exercise any 
Gregg Motors options is an unsafe and unsound practice, and a 
breach of Spiegel's fiduciary duty. 

34. Spiegel willfully violated 12 C.F.R. § 563.40 by 
obtaining automobiles from a borrower of Columbia and a seller t 
Columbia of stock options. 

35. Spiegel willfully caused Columbia to violate 12 C.F.R. 
563.170(c)(2), "Examination and Audits; Appraisals; Establishmer 
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and Maintenance of Records," by making loans to Schneider without 
obtaining current adequate financial information. 

36. Spiegel willfully caused Columbia to engage in unsafe c 
unsound practices by making loans to Schneider without verifying 
financial information, and preventing Columbia personnel from 
verifying the validity of financial information and without 
obtaining a credit investigation, failing to examine into the 
status of the collateral, and making loans at below market 
interest rates. 

37. Spiegel willfully caused Columbia to engage in unsafe 
unsound practices by acquiring investments in stock options that 
as a practical matter, could not be exercised and without proper 
evaluating the value of the investment. 

38. As described above, Spiegel was personally dishonest, 
caused losses at Columbia and obtained personal gain due to 
violations, breaches of his fiduciary duty and his willful and 
continuing disregard for safety and soundness. 

39. Spiegel breached his fiduciary duty and engaged in an 
unsafe and unsound practice by placing his interest before the 
interests of Columbia when he took automobiles from Schneider 
while Columbia was trying tc negotiate these loans to and 
investments in Schneider and his company. 

B . Personal European Travel Expenses 

40. Columbia reimbursed or paid Spiegel for personal 
expenses incurred by Spiegel and his family while on travel in 
Europe. 
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41. In or about July 1987, August 1988, October and Novemoe 
1988 and July 1989, Spiegel traveled extensively in Europe. 
Spiegel made approximately four trips to Europe from on or about 
June 18, 1987 until on or about July 6, 1987, from on or about 
August 22, 1988 until on or about September 9, 1988, from on or 
about October 27, 1988 until on or about November 8, 1988 and frc 
on or about July 1, 1989 until on or about July 16, 1989. Durii 
these trips, Spiegel traveled to among other locations London, 
England? Milan, Italy? Bologna, Italy? Frankfurt, West Germany? 
Munich, West Germany? Rome, Italy? Zurich, Switzerland and other 
European cities. 

42. While on these trips Spiegel incurred expenses that we 
personal and charged these expenses to Columbia. For these four 
trips Spiegel incurred expense* -of approximately $70,000 which 
were not business related. These expenses includes 

(a) approximately $2,197 for a hotel and room service bill 
for four nights in the Dorchester Hotel in London, 
England, for Spiegel and his wife in or about July 19 £ 

(b) approximately $2,527 for a hotel and room service bill 
for two nights in the Hotel Principe Di Savoia in Mile 
Italy, for Spiegel and his family in or about August 
1988? 

(c) approximately $7,446 for a hotel and room service bii: 
for three nights in the Berkeley Hotel in London, 
England, for Spiegel and his wife in or about Novembe: 
1988? 

(d) approximately $1,642 for tips on the October-November 
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1988 trip? 

(e) approximately $16,519 for a hotel and room service bil 
for five nights in the Hotel du Cap in Cap 0' Antibes, 
France, for Spiegel and his wife in or about July 1989 

(f) approximately $2,786 for tips on the July 1989 trip; a 

(g) approximately $6,066 for a hotel and room service bill 
for three nights in the Hotel Plaza Athenee in Paris, 
France, for Spiegel and his wife in or about July 1989 

43. Spiegel willfully caused Columbia to engage in unsafe 
unsound practices and breached his fiduciary duty by causing 
Columbia to pay for his personal travel, which caused loss to 
Columbia and personal gain to Spiegel and evidences Spiegel's 
personal dishonesty and demonstrates Spiegel's willful and 
continuing disregard for the safety and soundness of Columbia. 

44. Spiegel willfully caused Columbia to violate 12 C.F.R 
563.170(c) by incorrectly recording the above personal travel 
expenses on Columbia's books and records. 


C. Personal Guns 

45. Through in or about 1989, Spiegel purchased guns, 
ammunition and accessories for Spiegel's personal use and cause< 
Columbia to pay for at least $ 91,000 for approximately 80 gun: 
ammunition and accessories including: 

a. approximately $359 for a S&W 44 Magnum; 

b. approximately $582 for a Sako Rifle; 

c. approximately $4,122 for .45 caliber 
ammunition; 

d. approximately $499 for a Beneilli, Super 90 
shot gun; and 
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e. approximately $589 for a H&K P-7 Automatic 
Pistol . 

46. The guns, ammunition and accessories were not carried 
as assets on the books of Columbia. 

47. Of the guns purchased by Spiegel for at least $91,000, 
approximately forty guns purchased at a total cost of 
approximately $14,589 cannot be located at the present time. 

48. Of. the guns purchased by Spiegel, approximately 53 
guns including 5 rifles, 13 revolvers, 25 automatic pistols and 
10 shotguns remained in Spiegel's possession until Spiegel 
returned 19 of these guns to Columbia on or about July 15, 1990, 
approximately three months after management's request for him to 
do so, and after the OTS issued its original Notice of Charges c 
July 5, 1990. 

49. An example of the types of guns in Spiegel's possessi 
include: 

a. Uzi . 9 MM, Serial No. 10050; 

b. Uzi .45, Serial No. 001079; 

c. Beretta 92F, Serial No. C-634432; and 

d. Auto Pistols, Sig Sauers P-226, P-220 and P-230, 
Serial Nos. U-189833, U-189831, U-189826, G-13502. 
and S-004706. 

50. Spiegel willfully caused Columbia to engage in unsafe 
or unsound practices and breached his fiduciary duty by causing 
Columbia to pay for guns that he used personally, which caused 
loss to Columbia and personal gain to Spiegel. This evidenced 
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Spiegei's personal .ishonesty and demonstrates Spiegel's willful 
and continuing disregard for the safety and soundness of Columbia 

51. Spiegel willfully caused Columbia to violate 12 C.F.R. 
S 563.170(c) by incorrectly recording the above expenses on 
Columbia's books and records. 

D. Miscellaneous Personal Expenses 

52. From on or about January 1, 1986 through on or about 
December 31, 1989, Spiegel was reimbursed or paid by Columbia in 
the amount of Approximately $250,000 for expenditures that did nc 
have any necessary business purpose or documented business- 
purpose . 

53. Following is a list of some of the expenses for which 
there was no business justifications 

(a) approximately $1,953 for silverware and table linens; 

(b) approximately $8,600 for towels; 

(c) approximately $19,775 for 16 cashmerto throws and 3 
comforters selected by Helene Spiegel; 

(d) approximately $6,830 for Christmas gifts, including 
$1,660 for champagne and $3,778 for televisions and 
clocks; 

(e) approximately $2,000 for a French wine tasting course; 

(f) approximately $11,840 for music concerts; and 

(g) approximately $1,800 for the installation of a stereo 
into a Mercedes Benz 560 SEL. 
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54. To date, Spiegel has not reimbursed Columbia for zhese 
expenses, although Columbia has demanded such payment or 

re imbur sement . 

55. Spiegel's receipt of reimbursement or payment by 
Columbia for personal expenses described above constitutes a 
financial gain or benefit to Spiegel in the amount of 
approximately $250,000. 

56. Spiegel's receipt of reimbursement or payment by 
Columbia for expenses described above is an unsafe and unsound 
practice and constitutes a breach of Spiegel's fiduciary duty, ar 
evidences Spiegel's personal dishonesty and Spiegel's willful ant 
continuing disregard for the safety and soundness of Columbia. 

E. Personal Services Provided bv Columbia Employees 

57. From on or about January l r 1985 through on or about 
December 31, 1989, Spiegel received personal services from vario 
Columbia employees. The personal services provided to Spiegel b 
Columbia employees were paid by Columbia. 

58. These personal services included, among other things, 
services provided by a chauffeur, a housekeeper, and a steward o 
Spiegel's personal flights on the aircraft owned by Columbia. 

59. Spiegel did not reimburse Columbia fully for these 
services . 

60. Columbia's cost for these personal services that were 
not reimbursed or paid by Spiegel totaled approximately $200,000 

61. Spiegel's use of personal services provided by Columb 
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employees constitutes a financial gain or other benefit to Spiegs 
in the amount that Columbia paid for their services. 

62. Spiegel's use of personal services of Columbia 
employees, paid for by Columbia, and without reimbursement, is ar 
unsafe and unsound practice and a breach of Spiegel's fiduciary 
dutyand evidences Spiegel's personal dishonesty and Spiegel's 
willful and continuing disregard and for the safety and soundness 
of Columbia. 

63. Spiegel willfully caused Columbia to engage in unsafe 
or unsound practices and breached his fiduciary duty by causing 
Columbia to pay for personal expenses, which caused loss to 
Columbia and personal gain to Spiegel. 

F. Condominiums 

64. Spiegel, directly or indirectly, caused Columbia 
purchase certain luxury condominiums in the resort areas of 
Jackson Hole, Wyoming, Indian Wells, California and Park City, 
Utah ( "Columbia condominiums" ) . 

65. The Columbia condominiums were recorded on Columbia's 
books as assets of Columbia. 

66. There is no evidence that Spiegel as Chief Executive 
Officer caused Columbia to perform a cost-benefit analysis or an 
review to determine the soundness of expenditures associated wit 
acquiring, furnishing, decorating or maintaining the Columbia 
condominiums . 

67. From on or about November 1985 through December 1989, 
three of the Columbia condominiums referenced herein were 
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exclusively used or controlled by Spiegel, Spiegel's family or 
other persons designated by Spiegel or only with Spiegel's 
permission, and Spiegel controlled the use of one of Columbia's 
condominiums. Each of these condominiums was exclusively used o 
controlled by Spiegel. 

68. The Columbia condominiums which were exclusively used 
or controlled by Spiegel were known to Columbia's employees as 
"Spiegel ' s condominiums " . 

69. Spiegel directly or indirectly caused Columbia to hire 
his personal decorator to furnish and decorate the Columbia 
condominiums which he exclusively used or controlled, after 
Spiegel requested and received a discount of more than $60,000 c 
services provided by the decorator on two of Spiegel's personal 
residences . 


70. Some employees believed that Spiegel actually owned t 
Columbia condominiums that were exclusively used or controlled t 
Spiegel. 

71. Columbia's board of directors did not approve the 
exclusive use or control of these condominiums by Spiegel or otl 
persons designated by Spiegel or with Spiegel's permission. 

72. Columbia did not receive reimbursement for costs or 
expenses associated with the Columbia condominiums exclusively 
used or controlled by Spiegel. 

Jackson Hole Unit »3126 

73. From at least in or about August 1986 through the 
present time, Columbia has owned or recorded on its books as an 
asset at an acquisition price of approximately $350,000, a 
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condominium located a: 1800 Spirit Dance Road, Jackson, Wyoming 
(•Jackson Hole Unit #3126"). 

74. From at least in or about August 1986 through in or 
about the present time, Columbia has paid for decorations and 
furnishings of Jackson Hole Unit #3126 in the amount of 
approximately $285,000. 

75. During this period, Jackson Hole Unit #3126 was 
decorated and furnished to specifications of Spiegel or a member 
of his family. 

76. From in or about August 1986 through in or about the 
present time, Cplumbia has paid for the maintenance and operations 
of Jackson Hole Unit #3126 at a cost of approximately $42,000. 

77. From in or about August 1986 through in or about 
December 31, 1989, at the direction of Spiegel, Jackson Hole Unit 
#3126 was not maintained in Columbia's pool of condominiums 
available for use generally by employees, officers or directors o 
Columbia, other than Spiegel, his family, or other persons 
designated by Spiegel. 

78. From in or about August 1986 through in or about 
December 31, 1989, Spiegel had exclusive use or control of Jackso 
Hole Unit *3126. 

79. Spiegel's exclusive use or control of Jackson Hole Unit 
#3126 was not approved by Columbia's board of directors. 

80. To date, Columbia has not been paid or reimbursed the 
amount of funds Columbia has expended on the acquisition, 
decorations, furnishings, maintenance or operations for Spiegel's 
exclusive use or control of Jackson Hole Unit #3126. 
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Jackson Hole t-:it #3116 

81. From in or about August 1986 through the present time, 
Columbia has owned or recorded on its books as an asset at an 
acquisition price of approximately $350 , 000 , a condominium locat< 
at 1800 Spirit Dance Road, Spring Creek Ranch, Jackson, Wyoming 
("Jackson Hole Unit #3116"). 

82. During this period, Columbia paid for the decorations 
and furnishings of Jackson Hole Unit #3116 at a cost of 
approximately $280,000. 

83. Jackson Hole Unit #3116 was decorated and furnished to 
the specifications of Spiegel or a member of his family. 

84. From in or about August 1986 through in or about June 
1988, Columbia has paid for the maintenance and operations of 
Jackson Hole Unit #3116 at a cost to Columbia of approximately 
$17,700. 

85. From in or about August 1986 through in or about June 
1988, at the direction of Spiegel, Jackson Hole Unit #3116 was r 
maintained in Columbia's pool of condominiums available for use 
generally by employees, officers or directors of Columbia, othex 
than Spiegel, his family or other persons designated by Spiegel. 

86. From in or about August 1986 through in or about June 
1988, Spiegel controlled the use of Jackson Hole Unit #3116. 

87. Spiegel's control and use of the Jackson Hole Unit #3! 
was not approved by Columbia's board of directors. 

88. From in or about August 1986 until in or about June 
1988, in accordance with directions given. by Spiegel, Jackson H< 
Unit #3116 was used almost exclusively by Michael or Lowell 
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Milken, or other individuals associated with Drexel Burnham 
Lambert, Inc. ( -Drexel ’*) who were not employees, officers or 
directors of Columbia. 

89. Spiegel's control of the use of Jackson Hole Unit #3116 
or exclusive use -of Jackson Hole Unit #3116 by Michael or Lowell 
Milken or Drexel, as directed by Spiegel, was not approved by the 
Columbia board of directors. 

90. To date, neither Spiegel, Michael or Lowell Milken, 
Drexel or any other person or entity, has paid or reimbursed 
Columbia the amount of funds expended on the acquisition, 
decorations, furnishings, maintenance or operations for Spiegel's 
exclusive use or control of the condominium. 

Vintage Club Condominium 

91. From in or about March 1987 through in or about the 
present time, Columbia owned or recorded on its books as an asset 
a condominium located at 75-137 Ka vanish Way, The Vintage Club, 
Indian Wells, California, known as the Vintage Club Condominiums 
(-Vintage Club Condominium M ) . Columbia recorded the acquisition 
price of the Vintage Club Condominium as approximately $725,000. 

92. During this period, Columbia paid for furnishings and 
decorations of the Vintage Club Condominium at a cost to Columbia 
of approximately $366,000. 

93. The Vintage Club Condominium was decorated and furnish* 
to the specifications of Spiegel or a member of his family. 

94. From in or about March 1987 through in or about Octobe 
1988, Columbia paid for the maintenance and operations of the 
Vintage Club Condominium at a cost of approximately $21,000. 
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95 . From in or about March 1987 until in or about October 
1988 , in accordance with directions of Spiegel, the Vintage Club 
Condominium was not in Columbia's pool of condominiums available 
for use generally by employees, officers or directors of Columbia 
other than Spiegel, his family or other persons designated or 
authorized by Spiegel. 

96. From in or about March 1987 until in or about October 
1988, Spiegel had exclusive use or control of the Vintage Club 
Condominium. 

97. Spiegel's exclusive use or control of the Vintage Club 
Condominium was not approved by Columbia's board of directors. 

98. To date, Columbia has not been paid or reimbursed the 
amount of funds expended on the acquisition, decoration, 
furnishings, maintenance or operations of Vintage Club Condomini 
or for Spiegel's exclusive use or control of the condominium. 

Deer Valiev Unit #24 

99. During in or about April 1984 through in or about 
February 1990, Columbia owned or recorded on its books as an ass 
at an acquisition price of approximately $450,000, a condominium 
located at 1065 Pinnacle Drive, Deer Valley, Park City, Utah 

( -Deer Valley Unit #24"). 

100. Columbia paid for furnishing and decorations of 
Deer Valley Unit #24 at a cost of approximately $225,000 to 

- Columbia. 

101. Deer Valley Unit #24 was furnished and decorated 
specifications of Spiegel or a member of his family. 

102. During in or about November 1985 through in or 
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about November 1988, Columbia paid for the maintenance and 
operations of Deer Valley Unit #24 at a cost to Columbia of 
approximately $29,376. 

103. During in or about November 1985 through in or 
about ’ November 1988, Deer Valley Unit #24 was not maintained in 
Columbia's pool of condominiums available for use generally by 
employees, officers or directors of Columbia, other than Spiegel 
his family, or other persons designated by Spiegel. 

104. During this period, Spiegel had exclusive use or 
control of Deer Valley Unit #24. 

105. Spiegel's exclusive use or control of Deer Valle? 
Unit #24 was not approved by Columbia's board of directors. 

106. To date, Columbia has not been paid or reimbursec 
the amount of funds expended on the decorations, furnishings, 
maintenance or operations for Spiegel's exclusive use or contro 
of Deer Valley Unit #24. 

107. In or about February 1990, Columbia sold Deer Valle 
Unit #24 at a cost of approximately $335,000, which constitutes 
loss of approximately $357,343 to Columbia on the resale of the 
Deer Valley Unit #24. 

Charges Against Spiegel Related to Columbia Condominums 

108. Spiegel's exclusive willful use or control of the 
Columbia condominiums described in the foregoing paragraphs and 
Spiegel's control over the use of Jackson Hole Unit #3116 
constitutes a financial gain and other benefit to Spiegel. 

109. Spiegel's exclusive willful use or control of the 
Columbia condominiums described in the foregoing paragraphs and 
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Spiegel's control of -.he use of the Jackson Hole Unit 43115, 
caused a financial loss to Columbia in the total amount of the 
cost to the Columbia condominiums, including any acquisition pric 
less the resale amount of the Columbia condominiums , expenditures 
for furnishing, decorating, maintaining, and operating the 
condominiums . 

110. Spiegel's exclusive willful use of or control of the 
Columbia condominiums described in the foregoing paragraphs and 
Spiegel's control of the use of Jackson Hole Unit #3116 without 
reimbursement or board of director approval is an unsafe and 
unsound practice and evidences a willful and continuing disregarc 
for the safety and soundness of Columbia and constitutes a bread 
of Spiegel's fiduciary duty. 

G. Columbia Aircraft 

1. Expenses Associated with Columbia Aircraft and Airplan* 
Hangar Partnership 

111. In or about October, 1985, Spiegel willfully caused 
Columbia to purchase a new British Hawker jet aircraft for 
approximately $5.6 million. 

112. Neither Spiegel nor Columbia obtained a cost-benefit 
analysis or conducted any review to determine whether the purcha 
of a seven passenger jet aircraft was prudent or necessary to 
conduct the business of Columbia. 

113. In or about December 1986, Spiegel willfully caused 
Columbia through its wholly-owned subsidiary. Liberty Service 
Corporation ("Liberty"), to enter into a partnership called 
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Airplane Hangar Partnership with Chieftain Investment Capital 
Corporation, a corporation established by Drexel Burnham Lambert 
and/or Michael Milken ("Airplane Hangar Partnership" or 
••Partnership" ) . 

114. The purpose of Airplane Hangar Partnership was to 
purchase and/or lease aircraft for the partnership and to build 
and furnish an aircraft hangar located in Santa Monica, Califorr 
at a cost of 50 percent of the expenditures to each of the two 
partners . 

115. From the inception of the Airplane Hangar Partnership 

until its dissolution in or about February 1990, the Airplane 
Hangar Partnership expended at least: (a) approximately $2 .5 

million for a lavish airplane hangar and furnishings, including 
approximately $170,000 on hangar equipment, approximately $294, 
in office furniture and equipment, and approximately $50,000 in 
computer equipment, (b) approximately $16.8 million for a 

Gulf stream IV/CS Aircraft, a thirteen seat aircraft, including 
additional amount of approximately $63,000 for furnishings and 
equipment, and (c) approximately $18.6 million for a Gulfstrear 
IV/ML Aircraft. 

116. Spiegel willfully caused Columbia to expend funds fo: 
its share of expenses of the Airplane Hangar Partnership descr 
above without performing a cost-benefit analysis or any review 
determine whether such expenditures were prudent or necessary 
conduct the business of Columbia. 

117. Although the minutes of Columbia's board of director 
meetings reflect that Spiegel informed the board that he was c 
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to enter into some partnership to acquire airplanes, che minutes 
reflect that Spiegel did not inform the board of the costs 
associated with building or operating an airplane hangar, or the 
number of aircraft involved or the costs of purchasing, leasing o 
operating the individual aircraft. 

118. During the existence of the Airplane Hangar Partnership 
neither Spiegel nor Columbia conducted an internal audit, and 
Columbia did not obtain an independent audit of the Partnership 
from its outside auditors. 

119. Despite mangement * s insistence on the need for an 
independent audit of the Airplane Hangar Partnership, Spiegel 
refused to allow Columbia to obtain an independent audit during 
Spiegel's tenure at Columbia. 

120. There were net operating losses for the Airplane Hanga 
Partnership of approximately $12.9 millions approximately $2.7 
million for the year ended on or about December 31, 1987, 
approximately $3.8 million for the year ended in or about 1988, 
and approximately $4.3 for the nine month period ended on or abc 
September 30 , 1989. Columbia was required to pay 50 percent or 
approximately $6.43 million. 

121. Spiegel's causing Columbia to incur these expenditures 
related to the purchase or lease of the British Hawker jet and t 
other aircraft, and incurring the expenses associated with the 
Airplahe Hangar Partnership, without performing or causing to b* 
performed a review to determine the prudence and the necessity 

such expenditures , without a viable business plan and without 

I ■ " 

causing an audit to be conducted of the Partnership, constitute 

■ 
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willful and continuing disregard for the safety and soundness of 
Columbia, is an unsafe and unsound practice and a willful breach 
of his fiduciary duty. 

122. Spiegel's causing Columbia to purchase or lease an 
aircraft and to enter into the Airplane Hangar Partnership cause 
Columbia to incur a substantial loss and for Spiegel to obtain 
personal benefit. 

2. . Expenses Associated with Travel on Columbia 
Aircraft or Commerical Airlines 

123. From on or about January 1, 1986 through on or about 
December 31, 1989, Spiegel had exclusive use and control of the 
aircraft owned or leased by Columbia, including the aircraft ow 
and leased by the Airplane Hangar Partnership ( "Corporate 
Aircraft" ) . 

124. From on or about January 1, 1986 through on or about 
December 31, 1989, Spiegel used the Corporate Aircraft on both 
dostestic and foreign flights, for personal travel or travel tha 
was unnecessary for the business conducted for Columbia, and of 
without documents to support a business purpose. Some of these 
flights included Spiegel and his family's travel to Milan, Itai 
Paris, Prance; and London, England. Other flights included tr£ 
to the resort areas where Spiegel had exclusive use or control 
condominiums owned by Columbia, often during the tourist seasor 

125. During this period, members of Spiegel's family or oi 
persons designated by him used the Corporate Aircraft for pers< 
travel or travel unrelated or unnecessary to the business of 
Columbia. For example, when Spiegel's wife accompanied Spiege 
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the Corporate Aircraft, she was designated as a business travels 
on the flight manifests, although she never was employed by 
Columbia. 

126. Columbia paid for expenses associated with use of the 
Corporate Aircraft for domestic and foreign personal travel by 
Spiegel, his family, and other persons designated by Spiegel. 

127. From on or about January 1, 1986 through on or about 
December 31, 1989, Columbia paid approximately $2,403,188 for us* 
of Corporate Aircraft and commercial flights for the personal 
travel for Spiegel, his immediate family and other persons 
accompanying Spiegel. 

a. Domestic Travel 

128. During this period, Spiegel used the Corporate Aircraf 
for his personal travel to luxury resort areas, including the 
locations of the Columbia Condominiums, some of which were 
exclusively used or controlled by Spiegel, and also to other 
locations. A majority of the trips described below included 
Spiegel's family or other persons permitted by Spiegel to use ti 
Corporate Aircraft and were made on weekends, ‘ often during the 
tourist season of the location of Columbia Condominiums. 

129. In or about 1986, Spiegel, his family and other persoi 
permitted by Spiegel, made approximately 15 trips on the Corpor* 
Aircraft to Palm Springs, California, which is approximately Li: 
miles from Santa Monica, California, at a cost to Columbia of 
approximately $78,800. The airport in Palm Springs, California 
services Indian Wells, California, which is the location of one 
the Columbia Condomimiums . 
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130. In or about 1986, Spiegel, his family and other persons 

permitted by Spiegel, made approximately 4 trips on the Corporate 

Aircraft to Jackson Hole, Wyoming from Santa Monica, California, 
at a cost to Columbia of approximately $63,040. 

131. In or about 1986, Spiegel, his family and other persons 
permitted by Spiegel, also used the Corporate Aircraft for 
personal travel to Florida, New York, Maine, California and 
Hawaii, at a cost to Columbia of approximately $268,905. 

132. In or about 1987, Spiegel, his family and other persons 

permitted by Spiegel, made approximately 26 trips on the Corpora* 

Aircraft to Palm Springs, California, at a cost to Columbia of 
approximately $121,155. 

133. In or about 1987, Spiegel, his family and other person 
permitted by Spiegel, made approximately 6 trips on the Corporat 
Aircraft to Jackson Hole, Wyoming, at a cost to Columbia of 
approximately $108,350. 

134. In or about 1987, Spiegel, his family and other persor 
permitted by Spiegel, made approximately 1 trip on the Corporate 
Aircraft to Deer Valley, Utah from Santa Monica, California, at 
cost to Columbia of approximately $13,790. 

135. In or about 1987, Spiegel, his family and other persor 
permitted by Spiegel, also used the Corporate Aircraft for 
personal travel within California, at a cost to Columbia of 
approximately $33,490. 

136. In or about 1988, Spiegel, his family and other perso 
permitted by Spiegel, made approximately 32 trips on the Corpor 
Aircraft to Palm Springs, California, at a cost to Columbia of 
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approximately $155,159. 

137. In or about 1988, Spiegel, his. family and other persons 

permitted by Spiegel, made approximately 9 trips on the Corporate 

Aircraft to Jackson Hole, Wyoming, at a cost to Columbia of 
approximately $144,672. 

138. In or about 1988, Spiegel, his family and other persons 

permitted by Spiegel, made approximately 2 trips on the Corporate 

Aircraft to Deer Valley, Utah, at a cost to Columbia of 
approximately $30,535. 

139. In or about 1988, Spiegel, his family and other persons 
permitted by Spiegel, also used the Corporate Aircraft for 
personal travel within California, at a cost to Columbia of 
approximately $22,655. 

140. In or about 1989, Spiegel, his family and other person: 
permitted by Spiegel, made approximately 33 trips on the Corpora 
Aircraft to Palm Springs, California, at a cost to Columbia of 
approximately $152,253. 

141. In or about 1989, Spiegel, his family and other person 
permitted by Spiegel, made approximately 8 trips, on the Corpora 
Aircraft to Jackson Hole, Wyoming, at a cost to Columbia of 
approximately $278,091. 

142. In or about 1989, Spiegel, his family and other person 
permitted by Spiegel, also used the Corporate Aircraft for 
personal travel to New York, Florida and California, at a cost * 
Columbia of approximately $340,660. 

b. Foreion Travel 

143. During 1987, 1988 and 1989, Columbia paid for travel t 
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Europe by Spiegel, his family and ocher persons accompanying 
Spiegel on the Corporate Aircraft and also on commercial airline; 
which travel was personal or unnecessary for the business 
conducted by Columbia, or without adequate documentation to 
support a busines purpose. The costs to Columbia for Spiegel's 
personal travel are detailed below. 

144. On or about June 18, 1987 through on or about July 6, 
1987 , Spiegel and his wife traveled to Europe on a conunerical 
airline. Spiegel caused Columbia to pay or reimburse him for th 
trip in the amount of approximately $5,845. 

145. On or about August 22, 1988 through on or about 
September 9, 1988, Spiegel, his family and other persons 
accompanying Spiegel, traveled to Europe on the Corporate 
Aircraft, at a cost to Columbia of approximately $71,535. 

146. On or about October 27, 1988 through on or about 
November 8, 1988, Spiegel, his wife and other persons accompany 
Spiegel, traveled to Europe on the Corporate Aircraft, at a cos 
to Columbia of approximately $232,638. 

147. On or about July 1, 1989 through on or about July 16, 
1989, Spiegel, his family and other persons accompanying Spiege 
traveled to Europe. 

148. Although Spiegel and his wife traveled to Europe by 
conunerical airline on the July 1989 trip reference above, Spieg 
caused Columbia's Gulf stream-IV Aircraft to be flown to Europe 
pick up Spiegel to travel throughout Europe and to return Spieg 
to California, at a cost to Columbia of approximately $280,812 
the airfare. 
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149. Spiegel did not pay or reimburse Columbia for the use •: 
the Corporate Aircraft by Spiegel, members of his family cr cthc 
persons designated by Spiegel, for domestic or foreign personal 
travel or travel unnecessary to conduct Columbia's business. 

150. Spiegel's use of Corporate Aircraft without reimbursing 
Columbia and Spiegel's causing Columbia to pay or reimburse him < 
commercial airlines for personal travel or travel unrelated or 
unnecessary to conduct Columbia business and without adequate 
documentation described in the foregoing paragraphs, is an unsaf 
and unsound practice and a willful breach of Spiegel's fiduciary 
duty and constitutes a financial gain and other benefit to 
Spiegel, and evidences Spiegel's personal dishonesty, and willfu 
and continuing disregard for the safety and soundness of Columbi 

151. Spiegel's causing Columbia to pay or reimburse for 
personal travel and Spiegel's designation of his wife as a 
business traveler evidences personal dishonesty, and is a 
violation of 12 C.F.R. S 563.170(c). 

H. Compensation 

152. Spiegel caused the board of directors of Columbia to 
award him a $3 million bonus for 1988 at a time when Columbia's 
financial performance did not warrant such a bonus. 

153. In or about July 7, 1989, the Supervisory Agent of th- 
Bank Board's Eleventh District informed the Columbia board of 
directors that Spiegel's receipt of the bonus was excessive 
compensation. 
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154. In the letter of July 7, 1989 the Supervisory Agent 
sought the board's rationale for such a bonus in light of 
Columbia's compensation plan, the then Federal Home Loan Bank 
Board's standards for reasonableness of compensation in the 
Insurance Regulations at 12 C.F.R. § 563.161(b), Management and 
Financial Policies,'' and Memorandum R-42. 

155. Subsequent to the issuance of the Supervisory Agent's 
letter of July 7, 1989, Spiegel returned $600,000, retaining 
approximately $2.4 million of the bonus. 

156. Then, on or about September 25, 1989, in response to a 
letter from Columbia's board dated on or about August 15, 1989, 
the Supervisory Agent informed Columbia's board by letter that n 
bonus should have been paid until Columbia's investments in junk 
bonds were sold or the bonds were paid off and their true econorr 
value determined, in view of the high credit risks associated wi 
these investments. 

157. The Columbia board was further informed by the 
Supervisory Agent that no bonus should have been paid until an 
independent review of Columbia's investment portfolio was 
performed. 

158. Many of the securities in Columbia's investment 
portfolio subsequently were found to have values significantly 
below the amounts at which they were carried on Columbia's book 
causing Columbia's auditor to increase the credit reserves for 
Columbia's investment securities by over $400 million in 1989. 

159. In or about September 1989, Columbia recorded a net 
income loss of approximately $240 million. 
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160. To date, Spiegel has not returned approximately $2.4 
million of the bonus. 

161. Spiegel's receipt in the amount of the approximately 
$2.4 million bonus as described above constitutes willful 
engagement in an unsafe and unsound practice , and a willful breac 
of Spiegel's fiduciary duty, which resulted in loss to Columbia 
and gain to Spiegel. 

I . Columbia Charitable Foundation 

162. On or about 1985, Spiegel caused Columbia to fund a 
charitable foundation, entitled Columbia Savings Charitable 
Foundation ("Charitable Foundation'). 

163. Since its inception through the present time, Spiegel 
has been a director/ trustee of the Charitable Foundation along 
with Spiegel's father, Abraham Spiegel, who has been president o: 
the Charitable Foundation. 

164. At the present time, Spiegel and Abraham Spiegel, are 
two of the three trustees of the Charitable Foundation. 

165. Since its inception through the present time, Spiegel 
Abraham Spiegel directed the investments and contributions made 
the Charitable Foundation. 

166. Since its inception, Spiegel has caused Columbia to 
contribute approximately $16,845,000 to the Charitable Foundatio 

167. From in or about January 1986 until in or about August 
1989, Spiegel invested on behalf of the Charitable Foundation 
approximately $13,500,000 of the assets of the Charitable 
Foundation in junk bonds, and approximately $6,700,000 in other 
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such as the Charitable Foundation. 

174. On or about June 30, 1988, Spiegel caused Columbia to 
contribute to the Charitable Foundation approximately $1,845 
million more than the amount approved by the board. To date 
Spiegel has not caused the Charitable Foundation to return to 
Columbia the approximate $1,845 million that did not receive bo« 
approval . 

175. Spiegel willfully allowed Columbia to establish and ft 
a charitable foundation as described above, and thus engaged in 
unsafe and unsound practice and breach of fiduciary duty. 

176. Spiegel ' s use of Columbia premises and personnel for 
Foundation related activities is a violation of 12 C.F.R. 

S 563.33(b), "Directors, Officers, and Employees", and an unsaf< 
and unsound practice and a breach of Spiegel's fiduciary duty. 

J. Columbia Prospective Headquarters 

177. During his tenure at Columbia, Spiegel engaged in 
activities by which he directly or indirectly caused Columbia t 
build an excessively lavish and unnecessarily expensive executi 
office building for Columbia's prospective headquarters to be 
located at 8990 Wilshire Boulevard, Beverly Hills, California. 

a result of Spiegel's actions related to the headquarters 
building, Columbia is spending more than $54.7 million on a 
building which initially was projected to cost approximately $1 
million, and as of April 1990 had a fair market value of only 
approximately $24 million. 

178. Spiegel never sought the approval of the board of 
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directors for Columbia's initial investment in the headquarters 
building# nor did Spiegel seek approval or inform the board of th 
enormous increasing costs of the headquarters building. As a 
result, a $54.7 million non-earning asset was put or will be put 
on the books of Columbia without board of director approval. As 
of July 31, 1990, approximately $37.5 million of the approximate 
$54.7 million was booked as a non-earning asset. 

179. Spiegel directly or indirectly caused Columbia to incu 
expenses for the headquarters building without instituting any 
method of controlling or containing costs, and without imposing 
any limitations on the total project costs. 

180. From the time of inception of the expenditures until ii 
or about August 1988# Spiegel made no attempt to ascertain the 
magnitude of the costs incurred in connection with the 
headquarters building# nor did he keep management apprised of th* 
projected cost of completing the building. In or about August 
1988# when management undertook to ascertain the amounts expends 
to date# management discovered that Columbia had incurred or 
committed to in excess of approximately $45 million in building 
costs - a 150 percent increase over the original $17 million 
budget used by Spiegel as a basis for committing Columbia to the 
project. 

181. The building costs discussed above were caused by desi 
changes made by Spiegel. Spiegel made these changes without 
informing the board of directors and without attempting to 
ascertain additional costs and without proper controls over the 
expenses resulting from the changes. During the period of 
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Spiegel's involvement in the headquarters building, Spiegel 
selected architects and designers to create a lavish headquarters 
without regard to costs. Spiegel selected or caused to be 
selected design specifications that caused inefficient and 
uneconomic use of space, and incorporated unnecessarily expensive 
and uneconomical building materials. Spiegel's decisions in this 
regard caused Columbia to be burdened with a prospective 
headquarters that was economically unsound and not marketable 
without loss to Columbia due to Columbia's building costs. 

182. In or about August *1989, the building designed by 
Spiegel was determined by management to be so costly and 
inefficient that it became necessary for management to redesign 
the interior of the building to accommodate more office space an 
to make it more marketable. Some examples of changes made to th 
building to make it less costly and more marketable include the 
elimination of a large multi-level gymnasium and "survival 
chamber” bathrooms with bullet proof glass and an independent ai 
and food supply. However, inasmuch as the core and shell alread 
were at a stage of construction that could not accommodate many 
changes, management was unable to make any desirable structural 
changes to the core and the shell or to reduce building costs by 
substituting less expensive materials for building materials the 
had already been purchased. Some examples of the unnecessarily 
expensive and uneconomical aspects of the headquarters building 
that management could not change include the highest possible 
grade of limestone and marble, stainless steel floors and ceilii 
tiles, leather wall coverings and an excessively large trading 
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room similar to those used by large securities brokerage firms. 

183. In or about April 1990, Columbia obtained an appraisal 
of the prospective headquarters building. Based on this 
appraisal, Columbia has calculated a net realizable value of 
approximately $8.1 million, which resulted in Columbia's 
establishment of a loss reserve in the amount of approximately 
$29.2 million. 

184. At or about the present time, Columbia is attempting to 
sell the headquarters as a tenant office building. 

185. Spiegel's actions with respect to a lavish and 
unnecessarily expensive prospective headquarters building, withou 
obtaining board of director's approval and without attempting to 
ascertain the project costs and without any effort to control or 
contain costs, constitutes an unsafe and unsound practice, a wast 
of Columbia's corporate assets and a willful breach by Spiegel of 
his fiduciary duty. 

186. Spiegel's activities related to the headquarters 
building caused Columbia to spend more than $54.7 million buildix 
its headquarters, and thereby to incur a substantial loss of 
approximately $29.2 million, and resulted in a personal benefit 
for himself while causing Columbia to incur substantial losses, 
and evidences his willful and continuing disregard for the safety 
and soundness of Columbia. 

III. GROUNDS FOR ISSUANCE OF ORDERS TO CEASE 

AND DESIST, AND TO DIRECT RESTITUTION AND 
OF REMOVAL AND PROHIBITION 
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187. Based uprn the foregoing facts, OTS states the the 
following grounds exist for the issuance of orders to cease and 
desist including restitution and of removal and prohibition 
against Thomas Spiegel: 

a. Spiegel has engaged in unsafe and unsound practices ir 
conducting the business of Columbia; and/or 

b. Spiegel has committed or engaged in acts, omissions o i 
practices which constitute breaches of his fiduciary duties as < 
director and officer or institution-affiliated party of Columbia 
and/or 

c. Spiegel has violated a law, rule or regulation; and 

1. Columbia has suffered and probably will suffer, 
substantial financial loss or other damage; and/or 

2. the interests of Columbia's depositors have been 
could be prejudiced; and/or 

3. Spiegel has received financial gain or other 
benefit by reason of such violations, practices and breaches of 
fiduciary duties; and 

d. Such practices or breaches of fiduciary duties: 

1. involve personal dishonesty on the part of Spiec 
or 

2. demonstrate Spiegel's willful or continuing 
disregard for the safety or soundness of Columbia; and 

e. Such violations or practices: 

1. involve a reckless disregard for law or 
regulations; and/or 

resulted in unjust enrichment to Spiegel. 
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IV. NOTICE OF HEARING FOR CEASE AND DESIST 
AND REMOVAL AND PROHIBITION 

Notice is hereby given that pursuant to Sections 407(e) and 
(g) of the NHA, -12 U.S.C. $ 1730(e) and (g), and Sections 8(b) anc 
(e) of the FDIA, as amended by FIRREA, to be codified at 18 U.S.C. 
$ 1818(b) and (e), an administrative hearing will be held to 
determine whether orders to cease and desist and removal and 
prohibition should be issued against Spiegel. The hearing also 
will include a determination as to whether Spiegel shall be 
required to take affirmative action to correct the conditions 
resulting . from the practices alleged herein, including 
restitution, reimbursement, indemnification, guarantees against 
loss, or such other action as is determined to be appropriate. 

The hearing will be conducted by the Honorable Victor Chao, the 
Administrative Law Judge who has been appointed to preside over 
this hearing, and in accordance with the adjudicatory provisions 
of the Administrative Procedure Act, 5 U.S.C. SS 554-557 (1982), 
and the Rules of Practice and Procedure of the Office of Thrift 
Supervision, 12 C.r.R. Part 509 et seo. (1990) ("Rules"). The 
hearing will be held within the Federal judicial district for the 
State of California, and will commence on or before sixty days 
after service of this Notice, the exact date and location to be 
determined by Judge Victor Chao. 

Spiegel is hereby directed to file an Answer to this Notice 
within twenty (20) days from the date of service. The 
requirements of the Answer, as well as the consequences of failu 
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V. GROUNDS FOR ASSESSMENT OF CIVIL MONEY PENALTY 

Based upon the foregoing facts, OTS states that Spiegel 
knowingly: 

a. violated the Rules and Regulations Applicable to all 
Savings Associations at 12 C.F.R. SS 563.33(b), 563.40, 563.161(1 
and 563.170(c); 

b . engaged in unsafe and unsound practices in conducting 
the affairs of Columbia; and/or 

c. breached his fiduciary duty to Columbia; and 

d. recklessly caused a substantial loss to Columbia and. 
received a substantial pecuniary gain and other benefit by reasc 
of such violations, unsafe and unsound practices or breaches of 
his fiduciary duty. 

VI. NOTICE OF ASSESSMENT 

NOW THEREFORE, the OTS hereby assesses a civil money penal' 
against Spiegel for $5 million pursuant to the provisions of 
Section 8(i) of the FDIA, as amended by FIRREA (to be codified « 
12 U.S.C. S 1818(1)). 

This assessment is issued on the basis of the above-mentio 
violations taking into account the size of financial resources 
good faith of Spiegel, the gravity of the violations, and the 
history of previous violations, as required by Section 8 ( i ) of 
FDIA, as amended by FIRREA (to be codified at 12 U.S.C. 

S 1818 ( i) ( 2 ) (G) ) . 
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Thomas Spiegel's remittance of this penalty should be payabl 
to the Treasurer of the United States and delivered tos 


Pursuant to Section 8(1) of the FDIA, as amended by FIRREA, 
to be . codified at 12 U.S.C. $ 1818(1) ( 2 ) (H) , Thomas Spiegel is 
hereby afforded the opportunity for a hearing before the OTS 
concerning this assessment , based upon a request for a hearing 
made by Spiegel within twenty (20) days after the issuance and 
service of the original Notice of Assessment issued on July 5,. 
1990 , which hearing shall be conducted pursuant to 12 C.F.R. S 50 
et s eg. (1990). The OTS has stayed further accrual of the penalt 


assessed herein pending the issuance by the OTS of a final Order 
of 9 Assessment or the settlement or dismissal of this proceeding t 
the OTS, since receipt of Spiegel's request for the hearing. 


Director of Enforcement 
Office of Thrift Supervision 
U.S. Treasury Department 
1700 G Street, N.W. 
Washington, D.C. 20552 
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Cary Naultaach to discuss tradss about which documents had baan 
subpoanaad , communicating by writing quastions on a yallow pad 
and than arasing than. Through such conduct, tha Milkan Group 
and its co-conspirators hava obstructad justice, including tha 
prosacution of these' claims* 

ZZZ. THE PARTIES 

a. Th« Plaintilli 

25. Plaintiff tha Resolution Trust Corporation ("RTC”) 
is a corporation craatad by Section 501(b) of tha Pinancial 
Institutions Raform, Racovary and Enforcamant Act of 1989 
("FIRREA"), Pub. L. HO. 101-73, 103 Stat. 183, 12 U.S.C. S 1441a. 
Tha RTC has tha duty of managing and rasolving all casas 
Involving dapository institutions tha accounts of which wars 
insurad by tha FSLIC prior to tha anactmant of FIRREA and for 
which a conservator or racaivar has baan or will be appointed 
between January 1, 1989 and August 9, 1992. Columbia Savings and 
Loan Association ("Columbia 1 *) was a corporation formed in 1958 
under tha laws of the State of California and was licensed by tha 
California Savings and Loan Commissioner to transact a savings 
and loan business. At all relevant times, Columbia's principal 
business consisted of attracting deposits from tha public, 
originating loans secured by first mortgages on residential or 
income producing real properties, and investing in, managing and 
trading a portfolio of investment securities, real estate and 
mortgage backed securities. Columbia's savings deposits were 
insurad by tha Savings Association Insurance Fund, which is 
administered by tha Federal Deposit Insurance Corporation 
("FDIC") • On January 25, 1991, plaintiff the RTC became 
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conservator for Columbia. On March 22, 1991 the assets of 
Columbia, including these claims vere transferred to a new 
federally chartered institution, Columbia Savings and Loan 

I Association, F.A., of vhich the RTC is the Conservator. The RTC 
asserts the claims set forth in this action in its capacity as 
Conservator for Columbia Savings and Loan Association, F.A. 

26. Plaintiffs Liberty Service Corporation ("Liberty"), 
CSL Investments ("CSL") , CSL Life Insurance Company ("CSL Life") 
and Columbia Financial Corporation ("CFC"), are all California 
| corporations engaged, in£££ alia , in the business of investing in 
securities. All vere wholly owned and controlled subsidiaries of 
Columbia, and the 'principal place of business of each is 8900 
wilshire Boulevard, Beverly Hills, California. Columbia and the 
I foregoing subsidiaries are collectively referred to herein as 
I "Columbia". 

B. The Drexel Burnham Lambert Group Inc, and Drexel 
Burnham Lambert Incorporated 

\ 27. At all relevant times, Drexel Burnham Lambert 

Incorporated was a broker-dealer registered with the SEC pursuant 
to Section 15 of the 1934 Act, 15 U.S.C. S 78o. At all relevant 
times. The Drexel Burnham Lambert Group Inc. was the direct or 
indirect parent of Drexel Burnham Lambert Incorporated. 

28. On February 13, 1990, The Drexel Burnham Lambert 
Group Inc. filed a voluntary petition for reorganisation under 
Chapter 11 of the Bankruptcy Code, 11 U.S.C* 8 1101 sec. On 
May 29, 1990, Drexel Burnham Lambert Incorporated and fourteen of 
its affiliates, direct or indirect subsidiaries of The Drexel 
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LENGTH: 1178 words 

HEADLINE: COLUMBIA SAL SEIZED; COST MAY TOP $1.5 BILLION; 

THRIFTS: THE TAKEOVER COMES AS REGULATORS REJECT TWO BIDS FOR THE FIRM’S HUGE 
JUNK BOND PORTFOLIO. 

BYLINE: By JAMBS BATES, TIMES STAFF WRITER 
BODY 

Columbia Savings A Loan, which once bragged that it was the nation's best-run 
savings and loan, was seized by government regulators Friday, ending a dizzying 
18 -month collapse of the maverick thrift that could ultimately cost taxpayers 
more than $1.5 billion. 

The 1 p.m. seizure of the Beverly Hills-based thrift -- which collapsed 
largely because of massive losses on its junk bonds -- ends another chapter in 
the spectacular demise of financier Michael Milken's once-poverful junk bond 
machine, of which Columbia was a critical ranponent. 

The takeover came ae regulators rejected two bids to buy the thrift's junk 
bonds, valued at $2.1 billion as of Dec. 31. The two bidders were Goldman, Sachs 
A Co. and a Canadian-led partnership called Gordon America, sources close to the 

bidding said. 

Officials with the Office of Thrift Supervision. the primary SAL regulator, 
said the bidders offered too little smney as a down payment and would have 
received overly generous cash flows from the bonds. In a statement, OTS Director 
Timothy Ryan added that the buyers would have received a disproportionate share 
of benefits if the junk band market recovered and had little to lose if the 
market continued falling. 

, ; j f (. . 

Customers are expected to be unaffected by the seizure, and Columbia's 23 
branches will be open under normal hours. As with any bank or thrift taken over 
by regulators, accounts are insured for up to $100,000. 

Columbia, now the nation's 16th- largest thrift, has $6.6 billion in assets 
and $6 billion in deposits. Edward G. Harshfield, a former Citicorp executive 
who led Columbia's efforts to sell the bonds, resigned Friday as chief 
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executive . 

With Columbia's seizure, taxpayers now hold junk bonds with a face value of 
about $7 billion. The federal Resolution Trust Corp., which is mopping up the 
nation's thrift mess, is now believed to rank only behind insurance firms 
Prudential Insurance Co. of America and First Executive Corp. in junk bond 
holdings, bond experts said. 

Under former Chief Executive Thomas Spiegel, Columbia used taxpayer- insured 
deposits to buy the risky, high-yield bonds as if there was no tomorrow. The 
thrift solicited funds from customers at sky-high interest rates and invested 
the money in junk bonds that reaped even higher returns. 

At one point, Columbia was the nation's most profitable thrift, and Spiegel, 
who earned $9 million in 1965, was by far the S&L industry's highest paid 
executive. He earned some 20 times what other major thrift executives made that 
year. 

But Columbia unraveled with remarkable swiftness starting in mid- 19 89 with 
the collapse of the junk bond market. Columbia hemorrhaged in a way few 
financial institutions have, losing $1.4 billion over five consecutive quarters 
leading up to last Sept. 30. Columbia is now believed to be insolvent by some 
$1.2 billion, and further. losses could occur. 

Although projections of Columbia's cost to taxpayers are inexact at this 
point, sources have said for weeks that the thrift's failure could easily cost 
at least $1 billion. Now, experts believe, that number may be low. 

"Clearly this will be one of the costliest thrift failures. At a minimum, it 
will cost $1.5 billion and it could be more," said Miami consultant Kenneth H. 

Thomas, who specializes in following thrifts with junk bond holdings. 

Under normal circumstances, regulators would have seized Columbia months ago. 

But they held off, putting it under tight restrictions instead and hoping that 
its current management could sell the bonds so taxpayers would not inherit them. 

In July, Harshfield and Columbia's advisers at First Boston Corp. struck a 
deal with Gordon America to sell the bonds for $3 billion. That deal would have 
been 90% financed by Columbia itself and would have allowed Gordon to default 
and walk away from the deal if the bonds soured further. 

But OTS chief Ryan rejected the sale in September because of objections to 
the financing and because he and RTC Chairman L. William Seidman believed that 
the government needed to first develop a policy allowing a financed sale of junk 
bonds . 

Ryan' 8 decision no doubt will continue to generate controversy. Critics have 
accused him of blowing what may have been Columbia's only chance to get a decent 
price. If nothing else, they argue, he would have gotten for taxpayers a 
$300 -million down payment from Gordon. 

New bids were then solicited. Although seven well-financed groups showed 
interest, only two -- Goldman Sachs and Gordon America -- actually bid. Ryan 
said those new bids "were simply unacceptable." Regulators added that OTS' 
financial adviser, Kidder, Peabody t Co., and Columbia's financial adviser, 
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First Boston Corp., agreed. 

Technically, Columbia until Friday was controlled by Spiegel and his family, 
although the stock has been worthless since last year and regulators have been 
supervising it closely. The thrift was formed in 1974 by Spiegel's father, 
Abraham, who developed close ties to such politicians as Los Angeles Mayor Tom 
Bradley. Thomas Spiegel became chief executive in 1977. 

In 1982, Spiegel linked up with Milken, the former Orexel Burnham Lambert 
executive who on March 4 is scheduled to begin a 10 -year prison sentence for 
federal securities violations. The two men had met at a dinner party and became 
close friends. Taking advantage of industry deregulation, Spiegel bought junk 
bonds through Milken. 

Columbia soon became the biggest and most visible of SALs that invested in 
the risky securities, holding more than $4 billion worth in 1989. But the thrift 
unraveled as the junk bond market tumbled and federal legislation forced thrifts 
to sell their bonds within five years. Under accounting rules, thrifts such as 
Columbia were then forced to constantly devalue their holdings and recognize 
losses when junk bond prices tumbled. 

Spiegel resigned as Columbia chief executive on Dec. 31, 1989. At the time, 
government regulators had secretly started investi gating his spending at 
on such itesis as plane trips, vacations and guns. In a civil 
proceeding, regulators are seeking $25 million in restitution from Spiegel for 
allegedly squandering Columbia funds. Spiegel denies the allegations. 

Spiegel is now the subject of what amounts to a legal full -court press. He 
has been told ha probably will be indicted soon in New York in connection with 
his ties to a Milken partnership and "parking" of stock. In addition, sources 
said, federal investigators in Los Angeles are reviewing his spending habits 
at CrlMftll to determine if criminal charges can be brought. He also faces an 

OTS administrative hearing this summer related to the spending. 

As with all SSLs seised by the govern m ent, Columbia will operate under the 
supervision of the RTC. its branches and deposits will ultimately be offered for 

sale, although there is no guarantee they will be bought. 

COLUMBIA'S PROFIT A LOSS 

Columbia Savings a Loan: net Income / loss for each year (millions) 

1985: $122.3 
1986: $193.5 
1987: $119.3 
1988: $65.0 
1989: -$591.1 
1990*: -$781.8 
* through Sept. 30 

GRAPHIC: Chart, COLOMBIA'S PROFIT 6 LOSS / Los Angeles Tisms 
LANGUAGE: ENGLISH 


LEXIS-NEXIS'fS LEXIS'- NEXIS‘» LEXIS'- NEXIS'« 


Services of Mead Dsts Central, Inc 


2599 



9427 


1991 GANNETT NEWS SERVICE. April 13. 1991 


Page 4 


LANGUAGE: ENGLISH 


LEVEL 1 - 22 OP 642 STORIES 

Copyright 1991 Ths Tims Mirror Company 
Los Angalaa Times 

February 28, 1991, Thursday, Orange County Edition 
SECTION: Business; Part D; Page 1; Column 2; Financial Desk 
LENGTH: 1677 words 

HEADLINE: NEWPORT EXE C U T IV E, FORMER COLOMBIA VP INDICTED; 

SAL FRAUD: CKAROSS ARB HANDED DOWN ON THE SAME DAT THAT THRIFT REGULATORS ACT TO 
FORCE THE TWO AND ANOTHER FORMER PARKER NORTH AMERICAN OFFICER TO PAY $25 
MILLION IN RESTITUTION. 

BYLINE: By MICHAEL FLAGG, TIMES STAFF WRITER 

DATELINE: LOS ANGELES 

BODY 

A Newport Beach executive and a former Columbia Savings & Loan vice president 
were indicted Wednesday on charges of bilking more than $11 million from the now 
insolvent thrift in what prosecutors said is one of the largest SAL fraud cases 
in Southern California. 

A federal grand jury here indicted Michael E. Parker, founder of Parker North 
American Corp. of Costa Mesa, and Jeffrey S. Worthy, Columbia's former director 
of financial planning, an charges of racketeering, money laundering, paying and 
receiving kickbacks, and bank and tax fraud. Parker was also charged with tax 
evasion. The two engineered the alleged fraud through the sales of so-called 
leveraged leasing packages to Columbia, the indictment charges. 

In a separate action, the federal Office of Thrift Supervision said 
Wednesday that it will seek $25 million in restitution on behalf of Columbia 
from Parker, Worthy and Brian W. Fink, former vice president of PNA. The agency 
also is seeking to ban the three from the thrift business. The restitution 
sought by the OTS is the third-highest such sum ever sought by the agency, 
exceeded only by actions against former Lincoln Savings A Loan owner Charles H. 
Keating Jr. and former CenTrust chairmen David Paul . 

The indictment includes 46 counts against Parker and 43 against Worthy. 
Federal authorities also filed two charges against Fink: conspiracy and tax 
evasion. The conspiracy charge stems from the preparation of phony lease 
documents submitted to Columbia. 
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In yet another related indictment, the grand jury charged Gilbert Fuentee. 
former chief financial officer of Columbia, with one count of tax evasion. 
Prosecutors allege that Puentes failed to report a $200,000 check from Parker as 
income in 1986. 

Prosecutors said the joint investigation by the FBI and Internal Revenue 
Service is continuing. 

The indictment alleges that Parker, 43, paid more than $1.5 million in 
kickbacks to Worthy, 33, of Downey, from April, 1985 to November, 1987. 
Prosecutors said that in exchange Worthy recommended a pp r o va l of the $166 
million in lease deals to Columbia, even though the leases were often bogus. 
Columbia ultimately forwarded $31 million in cash to PNA. 

"During the operation of the enterprise . . . Parker allegedly diverted over 
$11 million of this money to himself. Worthy, Fink, Puentes and others," said a 
statement issued by the office of Lourdes G. Baird, D.S. attorney for the 
Central District of California. 

Parker has adamantly denied the charges in the past, as has Worthy. On 
Wednesday, Worthy declined comment through his attorney, and Fink and Puentes 
could not be reached. 

FBI and IRS agents arrested Parker at 6 a.m. Wednesday at his $1 .4 -million 
home in the posh Big Canyon neighborhood of Newport Beach and took worthy, 33, 
into custody in Downey at about the same time . Fink, 42, waived indictment and 
was not arrested, possibly indicating chat he is cooperating with prosecutors. 

Prosecutors said the case ie among the largest incidents of fraud against an 
SAL in Southern California. And in what the U.S. attorney’s office said was one 
of first efforts of its kind in an SAL fraud case, prosecutors will ask the 
courts to confiscate about $2 million in assets they claim were bought with 
proceeds from the alleged fraud. 

Those assets include Parker's Newpo r t Beach house. Worthy's home in Downey 
and a condominium he bought in Lake Havasu City. Aris. The Internal Revenue 
Service has already seised the three homes. 

The indictment and the seisures of property "enable us to prosecute corrupt 
financial services executives," said U.S. Atty Gen. Dick Thornburgh# in 
announcing the actions in Washington, "and, at the same time, lessen the 
financial burden to the Aswrican taxpayer." 

At a bail hea r in g in federal court in Los Angeles on Wednesday afternoon, 
prosecutors asked U.S. Magistrate John R. Kronenberg to keep Parker in jail 
without bail until hie trial. Parker, they said, was likely to flee the country 
and pose an "econosdc danger to the coom unity. " 

Kronenberg denied Parker bail until Monday, when his lawyers will argue in 
another hearing that Parker should be released. Parker was led in handcuffs back 
to jail from the courtroom complaining bitterly about the bail. 

"This is ridiculous," he said outside the courtroom. " 'No bond' is 
ridiculous. I've been in and out of the country 10 times this year. The idea I'm 
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a flight risk is absurd." 

Parker appeared in court wearing blue jeans, Nike shoes and a green jacket 
embossed with an emblem from the Great Western Hugh O' Brian Youth Foundation 
Invitational, worthy wore blue jeans and a blue rain slicker that said: "Worthy 
Construction Company -- Simply Better Building." During the hearing, Parker and 
Worthy did not speak to one another. 

Worthy was released on a $200,000 bond secured by his father's home. Fuentes, 
a former Irvine resident who now lives in San Diegc, was unable to secure a 
$25,000 bond and remains in custody in San Diego County. 

The indictments cap a nearly yearlong federal investigation that was 
touched off by tips from lilfoll and employees at PHA, said Assistant U.S. 

Atty. James R. Asperger. The probe surfaced publicly after Columbia filed a 
civil suit against Parker in August alleging that he had fraudulently diverted 
more than $13.5 million in thrift funds for his personal use. 

At one point last year, according to the indictment, Parker offered a lawyer 
for Columbia $5 Bullion in cash and $5 million worth of stock in Parker 
Automotive Corp. -- another firm he founded --to settle their differences and 
to prevent Columbia from "revealing alleged kickbacks received by Columbia 
corporate officers" from PHA. 

The indictment says Parker -- with help from Pink and other employees and 
associates of PHA -- sold nonexistent tax shelters to Columbia and manufactured 
"bogus paperwork" to cover up the fraud between 1983 and 1987. 

PHA, which is now in bankruptcy proceedings, leased equipment such as 
automated teller machines to banks and thrifts, borrowing most of the money to 
buy the equipment. PHA then sold each lease to investors like Columbia, who were 
seeking to shelter inccsm from taxes. When the lease expired, the equipment 
belonged to the investor, who could then sell it. The practice is called 
leveraged leasing. 

Parker allegedly began paying Worthy kickbacks in 1985, according to the 
indictment, while Worthy was in charge of Columbia investments . The thrift was 
thriving then, but has since been seised by federal regulators, largely because 
of risky investments . 

Some of the leases Columbia was sold did not exist, according to tha 
indictment, and others were inflated beyond their real value. Parker and the 
others, according to the indictment, faked signatures on these leases from 
other, valid leases. 

Since soma of the leases are n on e xistent and others inflated, Columbia also 
unwittingly took phony tax breaks on them. Federal regulators estimated 
Wednesday that with penalties those unpaid taxes amount to $13 million. With the 
money the agency alleges that Parker and his associates stole from Columbia, the 
agency is asking the courts to order the three to pay a total of $25 million in 
restitution . 

worthy left Columbia in 1987. In an earlier interview, he denied that he 
accepted ki ck ba c ks and said that he is the scapegoat for Columbia's own 
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Hundreds of th ousands of dollars of the more than $11 million in Columbia 
money that Parker diverted ended up in Lake Tahoe, including a $100,000 
cashier's check made out directly to Harrah's casino in 1986, according to a 
bankruptcy examiner's report and the indictment. 

indeed, Parker lived a lavish lifestyle that included expensive cars, fancy 
dinners at posh restaurants, a handsome house and generous donations to the 
Republican Party before everything started to unravel in March, 1989, when 
Parker resigned from PKA one day before it filed for bankruptcy. 

Substantial amounts of his generous income, prosecutors now allege, were 
never declared to the IRS. 

Parker has denied the allegations in the Columbia suit -- many of them 
repeated in the criminal indictment -- and has said he is a victim of the 
mismanagement at Columbia. 

Meanwhile, PKA creditors claim that at least $3.5 million frost PRA was 
funneled to Parker Automotive Corp., a Costa Mesa-based maker of engine -cleaning 
supplies that he founded in 1987. 

Those creditors of PKA say they're owed about $40 million, but say the 
company's operations are likely to yield only about $10 million. They too have 
moved to seise many of Michael Parker's assets, including thousands of dollars 
worth of art and jewelry. 

Parker denies the charges made by PKA creditors and has resisted their 
efforts to claim his assets or those of Parker Automotive. 

Publicly held Parker Automotive began to falter last year and earlier this 
month obtained a substantial cash infusion from Connie Char lee Armstrong Jr . , a 
Texas investor who 1 mediately dunged the copany’s name to Carbon Clean 
International. Parker was forced to resign from the company's board as part of 
the deal. 

Armtrong said FBI agents visited Carbon Clean Wednesday morning to question 
employees about Michael Parker. "They are not after the cospany or any of its 
assets," Armstrong said. "They just want to talk to people who worked with 
Parker to see what they know. They are looking for information for the bail 
hearing.- Parker la etill the largest shareholder in Parker Automotive, owning 
nsarly 3 million shares. But he has signed control of that atock over to 
Armstrong ae part of tha acquisition deal. Armstrong has an option to buy the 
etock later. 

Meanwhile federal proaecutora won't say whathar they'll go after more of 
Parker's assets, including perhaps his etock in Parker Automotive . They also 
declined to say whathar they had traced any of Columbia's money into Parker 
Automotive . 

"That's something we can't comment on," said Alajandro Mayor kas, an assistant 
U.S. attorney. 

Tisies staff writers Gregory Crouch end John O'Dell contributed to this story. 
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„f+/»mDt at a personal smear that adds to my disgust about the 
SfABoart's actions in this regard. 

"The Chairman. Since the witnesses before us, Mr. Roth, do not 
vo any access to that particular document, I believe the best 
urce would be the member of the Board at the time, Mr. Martin, 
ttewill t olfA into consideration having him come before us. At that 
/7f e we can ask and see how we can get behind it I think that 
Mr Black’s testimony to the effect that the report they received 
aby smal, inasmuch as Mr. Martin was saying, well, I don’t 
Lincoln's permission. 

Here is a regulator saying I don t have the regulated a permis- 
gion to do something, which! think is atrocious. So if that satisfies 


' ^°Mr, Roth. Well, I think 

The Chairman. Because I don’t know what else we can do at this 

^Mr! Roth. I think that would be satisfactory, Mr. Chairman, but 
Rosemary Stewart, the head of the Office of Enforcement, been 
o r L-aA to come before our committee? 

The Chairman. Yes, we have. 

Mr. Roth. She has? 

The Chairman. Yes. 

Mr. Roth. Thank you, Mr. Chairman. 

; The Chairman. Rosemary Stewart is one of the recipients for 
subpoenas. Mr. Black, you may continue. 

Mr. Black. As I noted, during the course of the 1988 Federal 
exam, after we had been removed from jurisdiction over the insti- 
tution for a considerable time, they had found quote, “the contin- 
ued predilection for incurring significant risk and a pproving trans- 
actions that we believe expos e d Lincoln and the FSLlC to unneces- 
sary risk.’’ In other words, after they entered into this memoran- 
dum of understanding, they find it’s not working at all, that all of 
these risks are continuing. I’ll try not to take off Mike’s head with 
my gestures. 

ORPOS, the Washington supervisory arm, aiming this increased 
•risk occurring despite the memorandum of understanding or I 
think because of the memorandum of understanding, then issued 
directives to try to stop the rapidly-mounting risl^ investments. 
Lincoln simply violated the directives, as it had violated most ev- 
erything else m all these years, and it completed over $300 million 
in risky transactions wi thin the next 40 days from the receipt of He 
directive. 


Again, the Office of Enforcement took no enforcement action 
even sat on the request to simply investigate this misconduct Asa 

raeult, th* loss to the taxpayer* end subordinated debtholder* pt k 
Massively. Many of the transactions that are the subject ofthe Hee- 
lution Trust Corps’ RICO suit occttned after the MOU i 
many others occ ur red after wd %er e rem oved front 
bn September 2, 1967 after theci 


force 



to this day. Why has Lincoln received such Uniquely ffnb 
indee d downright fawning treatment' from the Bank Bbard? 
? got such tr ea tment despite the fact that'the Bank B b ert f 
ft had engaged in eriminalactivity and sec uri t i se fraud, and 
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seed our approval. The only thing they wanted me to do is not sa; 
an ything if they did it. That is all. 

For California, that would have been great We are rid of a prob- 
lem institution, it is the Federal now, they have the problem. Wt 
will not have to mess with it any more. We "would be out of the 
loop. That would be great. " - • : 

But I would not do- it, be ca use it was not right And ao if some- 
body asks me, I am going to say.what I have to say. 

Mr. Roth. Counts 119 and 120 of the FDlCa RICO complaint an 
specific allegations that in 1987, improper use of political influence 
caused Lincoln to gain a new examination by the Federal Hons 
Loan Bank Board. . . . 

..Mr. Crawford. I didn’t quite get that I’m sorry. 

Mr. Roth. In the FDICs RICO complaint, it specifically allege 
that in 1987, improper use of political influence caused Lincoln to| 
gain a new examination by the Federal Home Loan Bank Board 

Mr. Crawford. No, that didn’t have anything to do with it Th 
was 1989. This was 1989, just recently. The sale that was to tal 
place to the Rouaeelot Group, they— that was the sale, not 198 
1989. 

Mr. Roth. Thankyou. Thank you, Mr. Chairman. 

The Chairman. Thank you. Mr. Barnard. You know, I hesitate, 
because even though you were here at the time we had the origins 
role call, you left, and then Mr. Schumer came in shortly afta 
that but then— you’re both here now, so we’ll follow seniority. 

Mr. Barnard. Well, Mr. Chairman, I’ve always been a very gr» 
cious person. I waive my time for Mr. Schumer. 

Mr. Schumer. I can wait 

The Chairman. No, we’ll follow seniority. We'll revert to senior 

ty. 

Mr. Schumrr. I don’t have the Southern gentility and chars 
that Mr. Barnard has, but I'd certainly let him precede me. [Laugh 
ter.l 

Mr. Barnard. I wee going to do that because I really didn’t ha* 
any questions. [Laughter.] 

But since you recognise me, Mr. Chairman, I would like to ad 
this. Mr. Patriarca and Mr. Black, when did the Home Loan Ban* 
Board transfer the examination and supervision back to the hood 
loan hanks? What year was that? j 

Mr. Patriarca. Well, the examination, of course, of the Federv 
Home Loan Bank Board was transferred to the Federal home lot* 
banka in July 1985. 

Mr. Barnard. 1985. 

Mr. Patriarca. Right. 

Mr. Barnard. Ana in your opinion, did that strengthen the f 
pervisory effort? 

Mr. Patriarca. Very definitely. It took the examination ford 
out from under the OMB and it took the examiners o* 

from under the Federal salary caps, and they were paid comps*! 
lively, and their numbers were incr eased dr am a ticall y. I 

Mr. Barnard. Did you hire additional people at that time? . 
Patriarca. In Sen Francisco, during the first year that ^ 


Mr. 

got the examiners, the staff was nearly tripled. 
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57 

BAStfAKD. Yes. My time has expired, but I'll be glad to yield 
?££ just wondering— is that law still on the books 

in ^®^2f^artioBD. Pardon me? 

Mr- tg that law still on the books in California? 

?£ Ceawtobd. Yes, it is. 
rV»»tAN. Thank you. 

$£• bSSS>- Thank you, Mr. Chainnan. 

$£• Htajou Will the gentleman yield? 

Mf ■ ’ Mr. Hiler. 

2 1 ® like to pursue further a question that Mr. Roth 1 

Tv.««wht up, but maybe direct it to another one of the wit- 1 
bsdJ’ r °)J®i I’ll direct this to you, Mr. Patriarcax 
ne * ee l.. 118 and 119 of the FDICVRICO complaint spec ific al ly 
f m the improper .Mgi influ«ice caused 

’ sain a new examination by the Federal Home Loan 

Board Do you have knowledge of this? Do you agree with the 
i nation? Do you know any facto to support that conclusion? 

Mr. Hiler, there are two.allegations there. One is 
Lth^the^was improper political influence, and I beUeve gat 
|r“?L 0 f the allegation to be correct. There is no question about 
[whether the other tenet is correct that a new ex a min a t ion was pro- 

iWhat I can’t confirm one way or the other is whether the politi- 
influence caused the new examination. I don’t know what 
-ought about the new examination. 

Mr Hiler. Well, in terms of the first that you mentioned the 
influence, that’s a word that is used sometimes rather 
oosely around this town.1 wonder if you might be s pecifi c in what 
you mean by political i n fl u en ce. ' _ . , 

’ Mr Pateiaxca. Well, we’ve already heard about Mr. Henkel, 
wh connectioM with Lincoln, being placed as a member of the 
E^oral Home Loan Bank Board. That s reas onably extraordinary, 
id that’s a political process 

We’ve also had an allusion to the April 1987 m e eting, where we 
ce called, as regulators, to meet with five Senators who wanted 
discuss wide us the matter of our examination of lincnln Sav- 

r, the job that I had just several mouths before that meeting 
that I was a Deputy Comptroller of the Currency, and in beet 
multinational banka. I s uper v is ed the largest b a nk a m dm 
itry. And I can teU you for a fact, there aren't any of the larg- 
henhs in the country who could get two O s netore m>a room to 
her to argue with toe regulator about the examinat i o n . 

I think that thie meeting is an example of.aom 


Mr; Hzua, 

QKr 

Mr. Hnunu <HL Let 




1 

^ - K :*s 
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HOMEFED JOINT VBHTPRB OUTLINE 
(Trabuco Oaks) 


1. Joint Venture Name : [Section 102) 

Brock Home Cap Trabuco Oaks 

2 . Venturers : 

Home Capital Corporation, a California corporation ("HCC") 
and M.J. Brock and Sons, Inc., a Delaware corporation 
("Brock”) 

3. Date : [Section 101] 

January 4, 1989 (First Amendment) 

4. Term : [Section 103) 

Continues until conclusion of the business of the 
Partnership or dissolution of the Partnership or December 
31, 1994, whichever comes first. (As amended by Second 
Amendment to Partnership Agreement . ) 

5. Documents : 

Partnership Agreement; First Amendment to Partnership 
Agreement dated August 23, 1990; Second Amendment to 
Partnership Agreement dated March 29, 1991. 

The exhibits to the Agreement are: 

A. Legal Description of Property; 

B. Preliminary Title Report; 

C. Construction Contract; 

D. Construction Standards; 

E . Pro Forma ; 

F. Construction Costs Accounting Index; 

G . Pre-development Expenses . 

6. Purpose : [Section 104] 

Acquire and develop a 47.03 acre parcel in Trabuco Canyon, 
Orange County, for development of 113 single family units. 
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7. Manaqement/Authoritv : 

A. Committee: [Section 400] 

Management by committee , with two members by Brock and 
two members by HCC. Each partner's two members 
together have one vote. Decisions shall be approved by 
Management Committee unless approved in an Approved 
Plan. 

B. Major Decisions Requiring Committee Approval: 

[Section 404] 

Sale or transfer outside of normal course; altering 
development plans; leases; contracting with 
contractors, brokers, etc.; entering into financing; 
expenses in excess of $10,000; any other matters which 
are considered major or substantive policy decisions. 
The managing partner. Brock, is responsible for day-to- 
day management and follows the Approved Plan and 
Approved Budget. 


C. Veto rights: 

No veto rights, but all actions require unanimous vote. 

D. Limitations: [Sections 404 and 406] 

Managing partner is limited to day-to-day activities, 
and to follow the Approved Plan and Approved Budget. 

E. Right to Sell Property: [Section 404(a)] 

By managing partner with written consent of Management 
Committee. 

F. Right to Take Over Management: [Section 418] 

HCC can become the managing partner of the Partnership 
in the event of a default by Brock. HCC shall not be 
limited by any of the provisions limiting Brock as 
managing partner. HCC is authorized to do anything it 
determines is appropriate, in its sole discretion, to 
achieve the objectives of the Partnership including 
right to sell property and requires no approval from 
Brock. 
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G. Right to Suspend Operations: [Section 422] 

HCC may impose a business moratorium on Brock if a 
notice of non-compliance is in existence. This will 
prevent all cost-incurring business activities of the 
partnership . 

8. Duties: 

A. Development: [Sections 405 and 406] 

The Managing Partner is responsible for all day to 
day management and development of the Project, and 
obligated to secure insurance. 

B. Property Management: [Section 405] 

Managing Partner. 

C. Financing: [Sections 406(A) (i) and 507] 

HCC has a right to direct all financing to Home 
Fed. HCC has the right to arbitrarily withhold 
approval of any financing from Home Fed. Requires 
approval of Management Committee and to be non- 
recourse • 

9. Capital Co ntrib ut i ons : 

A. Initial: [Sections 502] 

HCC contributed $4,058,531; Brock contributed $716,212. 
In addition. Brock shall cause the property to be sold 
to Partnership for $4,825,000, subject to the matters 
of record set forth in Exhibit B. Brock assigned the 
purchase rights to the property subject to liens of 
record . 

B. Additional: [Section 503] 

If no acquisition and development loan cannot 
be obtained prior to the close of escrow for 
the acquisition of the property, the partners 
are to provide a total of $5,574,743 upon the 
close of escrow, a portion of which will be 
repaid to the partners upon recordation of 
the acquisition and development loan. HCC's 
share of this interim contribution shall be 
$4,738,531 and Brock's share is $836,212. 
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Management committee may request additional capital 
contributions from the partners up to a maximum amount 
as follows: HCC's limitation is 85% of any additional 

capital contributions but not to exceed $4,186,572 when 
added to the initial cash contributions of HCC. 

Partner B is obligated to contribute 15% of any 
additional capital required but not to exceed $738,808 
when added to its initial cash contributions. Any 
extraordinary capital contributions, shall be on a 
50/50 basis (First Amendment) , and can be demanded by 
management committee as follows: ten days or up to 
$200,000, thirty days or between $200,000 and 
$1,000,000 and sixty days for amounts over $1,000,000. 
If either partner fails to make additional or 
extraordinary capital contributions within the time 
required by the agreement, such failure is deemed to be 
a default under the agreement. 

C. Account Balances: [Section 501] 

Each partner will have a contribution account and 
income/ loss account. Capital accounts are increased by 
cash contributions, book value of the property 
contributed by each partner, partner's share of 
profits, upward adjustment to book value of the 
partnership; and are decreased by distribution as to 
partner, share of losses, book value, distribution in 
kind, downward adjustment due to adjustment of book 
value of partnership assets. 

D. Preferred Account Balances: [Section 504] 

Each party is entitled to a Preferential Allocation of 
Profits at Citibank base rate plus 2% on the amount 
equal to the excess of the partner's total capital 
contributions over the other partner's total capital 
contributions and is payable solely from profits. 

E. Squeeze Down/ Adjustments or Other Consequences: 

[Section 503(B)] 

See 15C regarding failure to make additional or 
extraordinary contributions. 

10. Distributions and Fees : 

A. Percentages: [Section 506] 

Distributions are made on a phase by phase basis from 
proceeds available, after a $1,000 reserve per house, 
first to partners prorata (85%-15%) until Preferential 
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Allocation Account is paid; then prorata (85%-15%) 
until Net Capital Contributions are paid; then equally 
until Capital Accounts are paid. 

B. Preferred Returns: [Section 504] 

Each partner is entitled to a special preferential 
allocation of profits to the extent there are profits 
calculated in accordance with the amount equal to the 
excess of one partner's cumulative capital contribution 
over the other partner's cumulative capital 
contribution as computed daily and multiplied by a per 
annum rate equal to the announced base rate of interest 
as established by Citibank plus 2% per annum. That 
amount is determined quarterly. 

C. Fees: [Section 407] 

Managing partner does not receive compensation, except 
a management fee equivalent to 3% of gross sales 
revenue. A monthly advance of 3% of certain costs of 
construction will be made to the managing partner 
against the management fee. HCC receives 25% of 
Brock's management fee. 

D. Guaranteed Returns/Loans: 

See: Preferred Account Allocations [Section 504], 

noted in 9(D); Preferred Returns, Section 506(D), noted 
in 10(B); as noted in 15(C), Section 503(B) permits 
loans by partner to non-performing partner who fails to 
meet capital call, against non-performing partner's 
interest in partnership. 


11. Profit and Loss Allocations : [Section 506] 


Profits shall be allocated in an amount equal to each 
partner's cumulative preferential allocation and the 
remaining cumulative profit shall be allocated 50% to HCC 
and 50% to Brock. The partnership's cumulative loss shall 
be allocated 50% to HCC and 50% to Brock. 


12. Dissolution : [Section 801] 

A. Cause: An event of default 

Either partner may elect to terminate by delivering a 
termination notice at any time after an event of 
default. 


RTC:RERG1YP.W51 

4/22/92 -5- 


RAE 


2613 


9441 


B. Results: 

Partners continue to divide profits and losses and 
distributable cash during winding-up. If a partner has 
a negative capital account balance, the deficiency is 
due and payable and there is interest at the citiBank 
rate plus 3%. 

13 . Transfer Provisions : 

A. Consents: [Sections 703 and 704] 

No partner may transfer its interest in the partnership 
without written consent of the other partner which 
consent shall not be unreasonably withheld except that 
HCC can assign or otherwise transfer its interest to 
Home Fed or any wholly owned subsidiary of Home Fed 
without Brock's prior approval. Brock is empowered to 
assign or otherwise transfer its interest to the Ryland 
Group, Inc. without HCC's prior approval. Brock may 
not assign its stock to anyone other than the Ryland 
Group without HCC consent. 

B. Rights of First Refusal: 

Awards to HCC the right to enter into a 50/50 joint 
venture with Brock whenever Brock enters into a 
development within a 2 1/2 mile radius of the property. 


C. Buy-Sell: [Section 804] 

Put/call option permitted any time after twelve months 
from the execution of the agreement. Either partner 
may give written notice to the other partner of its 
intent to rely on Section 804 and to purchase all, but 
not less than all of the partners' partnership interest 
whereupon the provisions of Section 804 shall apply. 

The initiating partner must specify in its offering 
notice the cash purchase price at which it is willing 
to purchase the undivided 100% interest in the 
partnership assets as to the date the offering notice 
is given. The responding partner then has a series of 
elections which involve selling to the initiating 
partner for cash its interest in the partnership at a 
price equal to the amount the responding partner would 
have been entitled to receive if the partnership had 
sold the partnership assets for the purchase price to a 
third party on the date a value and liquidated the 
partnership; the responding partner can purchase the 
interest of the initiating partner for cash at a price 

RTC :RERG1YP. WSl RAE 

A/22/92 -6- 


2614 



9442 


equal to the amount the initiating partner would have 
been entitled to receive the partnership if sold the 
partnership assets for cash to a third party. The 
partner must notify the initiating partner of its 
election within 45 days after notice of delivery of the 
offering notice. Failure to give notice within the 
required time is deemed an election to sell. 

D. Status of Assignee: [Section 1009] 

Subject to consent requirements, an assignee becomes a 
party to agreement. 

14. defaults: 

A. Partnership: [Sections 901 and 421] 

Events of default include bankruptcy or insolvency, an 
undissolved charging order against the partnership 
interest, failure to perform a material obligation 
under the agreement, unauthorized changes in the 
ownership of Brock's stock, or as to the managing 
partner, a -12 0-day delay in the project time schedule. 

A fifteen day cure period is included. [Section 901] 

If Brock permits partnership funds to be disbursed to 
related entity without prior written approval of HCC, 
Brock shall reimburse the partnership the full amount 
of the disbursement, offset by any actual benefits the 
partnership may have received as a result. HCC has six 
months of learning of this violation to demand 
reimbursement in writing from Brock. [Section 421] 

Brock's failure to maintain proper insurance could be a 
default triggering a notice of non-compliance and a 
moratorium on partnership activity. 

15. Remedies : 

A. Termination: [Section 801] 

Either partner can terminate the agreement upon an 
event of default caused by either of the other 
partners. 

B. Damages: [Sections 805 and 1011] 

There are no liquidated damages included in the 
Partnership Agreement. 
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An arbitration clause, Section 1011, calls for 
settlement of claims not exceeding $100,000 in 
conformance with rules of the American Arbitration 
Association. 

Awards and election to the nondefaulting partner to 
acquire the partnership interest of the defaulter for 
cash, determined by appraisal. [Section 805] 

Awards to the nondefaulting partner the right of 
purchase in the event of act of insolvency with 20% 
down, the remainder payable over 5 years with interest 
at legal rate. [Section 805] 

Awards to the nondefaulting partner the election to 
dissolve. [Section 805] 

No liquidated damages clause. 

C. Loans Secured by Partnership Agreement: [Section 

503(B)] 

Non-de faulting partner may provide the defaulting 
partner's contribution, which is a loan to the 
defaulting partner secured by defaulting partner's 
partnership interest, at the CitiBank base rate plus 5% 
payable from the distribution. 

D. Appraisal Buy-Out: [Section 805] 

Upon the occurrence of a default, non-defaulting 
partner has the right to purchase defaulting partner's 
interests for cash at the then fair market value of the 
interest. If the parties are unable to arrive at a 
value, the purchase price is determined by an 
independent appraisal. If defaulting partner should be 
insolvent, the terms are 20% down, payable over 5 years 
with interest at the legal rate. 

E. Estoppel Certificate Requirements: 

None. 

16. Developer's Representations. Warranties and Indemnities : 
[Sections 303, 406(5) (7) and (8)] 

Brock represents and warrants that it has exercised due 
diligence in evaluating the feasibility of the project and 
disclosed to HCC all factors having adverse impact, 
including no knowledge of hazardous waste with respect to 
55-gallon drums found in the pond on the property. 
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Brock indemnifies and holds HCC harmless from any claims 
arising from failure to comply with governmental 
regulations, or to comply with the Agreement, or resulting 
from defective construction not covered by warranty. HCC 
indemnifies Brock from any acts caused by its employees. 

17 . Governing Law : 

California 

18 . Miscellaneous ; 
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HOME FED JOINT VENTURE OUTLINE 
(Wintercrest Village) 


1. Joint venture Name : [Section 102] 

The original general partnership name was N Wintercrest 
Village. " 

The new partnership name is "The Village Partnership. M 
[First Amendment, December 30, 1987, J 1] 

2. Venturers s [Section 101] 

Home Capital Corporation, a California corporation ( N HCC N ) , 
and Russell Westphal ("Westphal") • 

3. Date ; [Section 101] 

May 7, 1987 

First Amendment, December 30, 1987 
Second Amendment, May 19, 1988 
Third Amendment', May 23, 1989 

4. Term : [Section 103] 

The term of the partnership began on May 7, 1987, and shall 
continue until the earlier of: June 30, 2007 [Third 

Amendment, May 23, 1989, f 2]; one (1) year after the 
partnership business concludes [S 103]; or the partnership 
is dissolved. [§ 103] 


5. 


Documents : 


The documents reviewed include: 

1 . Partnership Agreement 

2. First Amendment to Partnership Agreement 

3. Second Amendment to Partnership Agreement 

4. Third Amendment to Partnership Agreement 

5. Exhibit A - Legal Description of Partnership Property 

6. Exhibit B - Preliminary Title Report 

7. Exhibit C - Construction Standards 

8. Exhibit D - Unexecuted Construction Contract 

9. Exhibit E - Unexecuted Property Management Agreement 

10. Exhibit F - Predevelopment Costs 

11. Exhibit G - Promotional and Marketing Guidelines 

12. Exhibit H - Project Scenario #2 

13. Exhibit I - Project Scenario #4 

14. Exhibit J - Unexecuted Indemnity Agreement 
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Document not reviewed because missing\unattached is Revised 
Exhibit I pursuant to Second Amendment. Revised Exhibit I 
is the New Business Plan for the partnership which 
incorporates the effects of building out Phase II. [Second 
Amendment, May 19, 1988, I 7] 

6. Purpose ; [Section 104] 

Acquire interest in real property in Lakeside, San Diego 
County, for development of 354 apartment units. 

An added purpose of the partnership is to construct 
apartments on the Phase II property. [Second Amendment, May 
19, 1988, 1 1] 

7. Manaoement/Author itv : 

A. Committee : [Sections 401, 402] 

Establishment of Management Committee consisting of 4 
members, with 2 members appointed by each partner. 

B. Manor Decisions Requiring Committee Approval : [Sections 
403 , 404(a) , (e) , (h) , (1) , 405, 406(5), 418] 

All major or substantive policy decisions shall be made 
by and subject to the approval of the Management 
Committee, including the sale or transfer of property 
[§ 404(a)], the development of the partnership property 
[§§ 404(e), 404(h) and 404(1)], the leasing of the 
partnership property [§ 404(b)]/ etc. The decisions of 
the Management Committee shall be sent to each partner 
for approval and signature at which time the Management 
Committee's decisions become binding on the 
partnership. [§ 403] 

Each partner shall appoint a project manager who shall 
meet weekly to discuss the day to day affairs of the 
partnership. [§ 403(d)] 

Partner Westphal shall be the Managing Partner of the 
Partnership. [§ 405] The Managing Partner shall be 
responsible for obtaining insurance policies for the 
partnership. [§ 406(5)] 

Either partner shall have the authority to incur costs 
and disburse partnership funds on an emergency basis to 
protect the assets of the partnership or avoid claims 
against the partnership. [5 418] 

C. Veto rights : None. 
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D. Limi t ations: [Sections 404 (q) , 404(c), 411] 

Negotiations by the Managing Partner with government 
entities must be approved by the Management Committee. 
[S 411] 

The Managing Partner cannot expend sums or create debt 
in excess of $10,000 without the approval of the 
Management Committee. [§ 404(c)] 

The Managing Partner cannot create any assignment other 
than in accordance with the Approved Plan unless 
approved by the Management Committee. [S 404 (q) ] 

E. Right to Sell Property : [Sections 12, 13, 14] 

Upon dissolution, transfer in accordance with the 
Agreement, or an Event of Default. [See Infra, Section 
12, 13 and 14 respectively.] 

F. Right to Take Over Management : [Sections 12, 13, 14] 

Upon dissolution, transfer, or an Event of Default [See 
Infra, Section 12, 13 and 14 respectively] 

G. Right to Suspend Operations : [Sections 12, 14] 

Upon dissolution or an Event of Default. [See Infra, 
Section 12 and 14 respectively.] 

h. Biasings a Moratorium: [section 42i] 

If at any time an unrescinded notice of non-compliance 
is in existence because Westphal caused an Event of 
Default to occur, HCC may impose a Business Moratorium. 
A Business Moratorium shall terminate the activities of 
the partnership, except for those activities which are 
necessary to preserve or protect the partnership 
assets. 

8. Duties : [Section 406] 

A. Development : [Section 406(7) 

The Managing Partner shall supervise and insure the 
quality of the construction, improvement and 
development of the partnership property. 
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B. Property Management : [Section 406(3)] 

The Managing Partner shall arrange for and supervise 
land improvements 

C. Financing : [Section 406(1-2)] 

The Managing Partner shall negotiate and arrange for 
partnership financing, bonding and credit arrangements. 
The Managing Partner shall arrange for the payment of 
financial obligations. 

D. Dav to Dav : [Sections 406(4), 407 et seq. ] 

The Managing Partner shall perform the day to day 
business operations of the partnership. 

The Management Committee shall hold regular monthly 
Management Committee meetings. Westphal shall prepare 
Management Committee meeting minutes. [Second 
Amendment, May 19, 1988, J 8(a-b)] 

9. Capital Contributions : 

A. Initial : [Section 502] 

Westphal shall make an initial capital contribution of 
$250,000 which shall be made by crediting Westphal* s 
Contribution Account with $250,000 of the 
predevelopment costs. 

HCC shall make an initial capital contribution of 
$1,417,000 which shall be credited to its Contribution 
Account. 

B. Additional : [Section 503] 

In the event Additional Capital Contributions are 
required, HCC shall contribute 85% but shall not be 
obligated to contribute in excess of $283,400 as 
Additional Capital Contributions. [§ 503(a)] 

In the event Additional Capital Contributions are 
required, Westphal shall contribute 15% but shall not 
be obligated to contribute in excess of $50,000 as 
Additional Capital Contribution. [§ 503(a)] 

HCC will contribute approximately $1.3 million in 
additional capital to the partnership which will be 
credited to its Contribution Account. This temporary 
contribution will not negate HCC*s obligation to 
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contribute additional capital to the partnership as 
described above. The temporary contribution will earn 
interest from the date of the contribution until the 
date of reimbursement to HCC at Citibank base rate plus 
2% per annum, such amount to be added to the amount of 
HCC f s Guaranteed Return Account. [Second Amendment, 

May 19, 1988, * 4] 

If any partner fails to make an Additional Capital 
Contribution, the non-defaulting partner shall have the 
right to make an additional capital contribution on 
behalf of the defaulting partner. Such contribution 
shall be deemed to be a loan secured by the defaulting 
partner's partnership interest. [§ 503 (b-c) ] 

C. Squeeze Down/Adiustments or Other Consequences ; None. 

io. D is tributions a nd 

A. Percenta g e? : [Section 507] 

Cash distribution to the partners must be approved by 
the Management Committee and shall be paid based upon 
the following priority: 

First: To the partner whose cumulative Guaranteed 
Return is greatest until paid to zero. 

Second: To the partners until their cumulative 
contribution accounts are equal to a ratio of HCC 60% 
and Westphal 40%. 

Third: To the partners prorata in the ratio of HCC 60% 

and Westphal 40% until all unpaid cumulative 
Contribution Accounts are paid to zero. 

Fourth: To the partners until their cumulative income 

accounts are equal to a ratio of HCC 60% and Westphal 
40%. 

Fifth: To the partners prorata in the ratio of HCC 60% 
and Westphal 40%. [Section 507(b)] 

In the event the allocation of income and loss is 
reallocated from 60% to HCC and 40% to Westphal, to 50% 
to HCC and 50% to Westphal, then the priority of cash 
distribution stated above may be revised to reflect the 
change. [Section 507(c)] 

b. Prefe rr ed Re t urns: None. 
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C. Fees ; [Sections 408, 508] 

Westphal nay receive reimbursement of $677,387.39 for 
predevelopment expenses broken down as follows: 

Received from the construction loan draw $382,387.29; 
credited with $250,000 as initial capital contribution; 
and paid $45,000 by the partnership at the close of 
escrow for the purchase of the partnership property. 

[S 408] 

D. Guarantee d Returns/Loans: [Sections 504(2), 801(f)] 

Each partner shall be entitled to a Guaranteed Return. 
The Guaranteed Return shall be calculated by taking the 
amount equal to the excess of one partner's cumulative 
contribution account over the other partner's 
cumulative contribution account, then multiplying that 
amount by a per annum rate compounded annually as 
established by Citibank on commercial loans plus 2% per 
annum. [504(2)] 

If a partner has a Negative Capital Account, that 
amount shall be treated as a loan. The partner to whom 
such loan is owed shall be entitled to set the amount 
off against amounts payable to the other partner. The 
obligation of the partnership to pay a Guaranteed 
Return may create a Negative Capital Account for either 
partner. [§ 801(f)] 


ii. Profit a nd L qss Allocati on ?: [sections 505, 506(c)] 

The partnership cumulative income or loss shall be allocated 
60% to HCC and 40% to Westphal. [§ 505] 

By amendment, the partners have agreed to allocate profits 
and losses disproportionately in order that the cumulative 
profits and losses of the partners from the conception of 
the partnership will reflect a 50% allocation to each 
partner. Thus, beginning January 1, 1989, a greater 
proportion of loss will be allocated to Westphal until the 
balance of these accounts are equal to HCC's profit and loss 
accounts. The partners intend that their profit and losses 
will be equalized by December 31, 1989. [Third Amendment, 
May 23, 1989, Jf B-C, and 1] 

HCC acknowledges that it may be required to recapture losses 
taken in previous years in the event of a reallocation of 
income and losses. [§ 506(c)] 
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12. Dissolution : 

A. Termination : [Sections 802, 803] 

1. The partnership may be terminated at any time after the 
occurrence of any one of the following: 

(i) bankruptcy, (ii) changing order, (iii) breach of 
the Partnership Agreement, (iv) a delay of more than 
120 days in the continuation of the project or (v) cost 
over-runs . 

B. Results : [Section 801 (a-e) ] 

Termination shall result in no business being 
transacted except what is necessary to wind up the 
partnership. HCC shall have the right and unlimited 
discretion to determine, in good faith, the time, 
manner and terms of any sale or sales of partnership 
property. [§ 801(a-e)] 

Liquidation shall occur in the following order: 
payment of debts and liabilities; setting up of 
necessary 'reserves ; payment of interest and principal 
on loans and advances made to the partnership by 
partners; and cash distribution to partners in 
accordance with § 507. [801(e)] 

13. T rans fer Pr ovi sions? 

I 

l 

A. Consents : [Section 703] 

Neither partner shall have the right to sell, mortgage 
or assign its interest in the partnership, or in the 
profits of the partnership or capital thereof, other 
than to the other partner, nor shall it have the right 
to substitute another person or party in its place 
without the written consent of the other, which consent 
shall not be unreasonably withheld. Either partner may 
assign or otherwise transfer its interest to an 
affiliate provided the assignee's net worth is equal to 
or greater than of the assignor as of the date of this 
agreement or the performance of the assignee is 
guaranteed by the assignor and such assignment does not 
affect the termination of the partnership for tax 
purposes. Either partner may assign its rights to 
profits of the partnership to any entity which is a 
subsidiary or which is controlled by the partner so 
long as such assignment does not affect the termination 
of the partnership for tax purposes. 

B. Rights of First Refusal: None. 
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Buv-Sell : [Section 804 (a-e) ] 

Put-Call Option: At any time after the close of escrow 

for the acquisition of the partnership property [i.e. § 
301] , either partner may give written notice to the 
other partner of intent to purchase all of the other's 
partnership interest. The initiating partner shall 
specify the offering price. If Westphal is the 
responding partner, it shall notify HCC of its election 
to sell to the initiating partner or to purchase the 
initiating partner's partnership interest within 180 
days after the date of the offering. If HCC is the 
responding partner, it shall notify Westphal of its 
election within 90 days after the date of the offering. 
[S 804 (a-c)] 

Status of Assignee : 

None. 

14. Default? : [Section 901] 

The following events constitute an Event of Default: a 
material breach of the agreement; a partner's election to 
terminate pursuant to the agreement; and/or change in the 
stock ownership of the Westphal Development Company, Inc., 
without HCC's consent. An Event of Default can occur only 
if the act constituting a Default cannot and/or is not cured 
or reasonably remedied within 15 days. [§ 901] 

Upon the occurrence of an Event of Default, the non- 
Defaulting partner shall have the right to acquire the 
defaulting partners partnership interest. [§ 805(a)] 

-i • ■ 

In the event an Event of Default is also an act of 
insolvency, the partner who elects to purchase the other 
partner's partnership interest shall have the right to 
purchase such interest by payment of 20% of the purchase 
price, the balance to be payable in monthly installments 
over five years. [§ 805(b)] 

Other : [Sections 417(1-2), 404 (k), 404 (n), 404 (s) ] 

If Westphal causes an Event of Default to occur, HCC may 
become the Managing Partner upon proper notice. If HCC 
becomes the Managing Partner, all limitations in the 
agreement on the powers of the Managing Partner shall be of 
no further force or effect. HCC shall have sole discretion 
to do all things which are necessary to achieve the 
objectives of the partnership or which are in the best 
interests of the partnership. Such authority of HCC shall 
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be effective without any further approval of Westphal. HCC 
shall have the right to: 

(i) contribute capital or lend funds to the 
partnership ; 

(ii) deed or otherwise transfer title to all or part 
of the partnership property or any other assets of the 
partnership ? 

(iii) borrow funds on behalf of the partnership and 
encumber assets of the partnership; 

(iv) subdivide real property; and 

(v) maintain separate partnership bank accounts with 
HCC as the sole authorized signatory. [417(1-2)] 

Westphal shall cooperate fully with HCC to do all 
things requested to allow HCC to act as the Managing 
Partner. HCC shall make a good faith effort to keep 
Westphal fully informed and shall give Westphal at 
least 30 days prior notice of HCC's intention to 
transfer title or further encumber partnership 
property. [417(1)] 

15 . Re med ies? 

A. Termination : 

See Supra, Section 12. 

B. p l a ges : None. 

c. S.qae.ez.e -B p w n: None. 

d. Appraisal Pyy-QMt s None. 

e. Es to pp el Cer ti fic ate R equirements: None. 

16 . DeveiQ pe r's R epr esen tat iensi Wa rranties a nd Indemnit ies : 
[Section 302] 

Westphal represents to HCC that the partnership property is 
buildable land capable of accommodating apartment buildings 
and that there are no specific assessments, unrecorded 
liens, lawsuits, pending condemnation proceedings or other 
encumbrances or threats of encumbrance affecting the 
property . 
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17. Governing Law ; [Section 1002] 

California lav shall govern and, where applicable, other 
local, state and federal rules, regulations, ordinances, 
statutes and laws. 

is. Miscellaneous: 

The HCC Assets Report indicates that Westphal has approached 
HCC with a proposal to acquire HCC's interest in the 
Partnership. No other details were provided. 
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342 


BEFORE TW 

DEPARTMENT OF SAVINGS ANO LOAN 
fflinfltlTIAL 


In th* Matter of: > 

LINCOLN SAVINGS ANO LOAN ASSOCIATION ) ORDER TO CEASE ANO DESIST 
18200 VON CARMAN ) „ 

IRVINE, CALIFORNIA 94714 ) ailfornl a Financial Cod* 

-AND- ) Section 8200 

AMERICAN CONTINENTAL CORPORATION ) 

273S EAST CAMELBACK ROAD ) 

PHOENIX. ARIZONA 85018 > 


it to Soetlon 8182 of tho California Financial Cod* (*cpp>. 
of th* Departaent of S«v1ngi «nd Don. State of Ctllfoni, 
ir a ), hti received Interaction r* suiting fro* th* *nalutlgj 


M4EBEAS: Pursuant 

th* Coaalssloner . . . , . _ .. 

(th* 'Coanlssloner*). has received Information r* suiting fro* th* *naiutlaJ 
of th* pr»ct1c*i tntf operations of LIneol* Savings »d Lom AuoeUtiJS 
(■Lincoln*) and Aaertcan Continental Corporation (ACO. ('Lincoln* and 
shall b* understood to Include all of tholr subs 1 diaries unless a coetnX 
Mining is apparent.) Included In the Information received by S 
Coarits loner were th* following facts: 

1. Lincoln Is authorized to operate a California savings and l* 
association under the supervision of the Cowlssloner; 

2. ACC, an Ohio corporation. Is a registered Savings and Loan Heins, 
Coapany of Lincoln under the .supervision of th* Coaalssloner; 

3. Chari** R. Keating. Jr., Is ehalrnan of the board of directors of ACC, 
owns 22t of Its stock, and Is a director of a oiaber of stotldltrlsi «f 
Lincoln; and 

4. Charles R. Keating III 1* eiecutlve vie* president of and o«*i me 
the stock of ACC. and Is an officer and/or director of a m**r of *Ti 
subsidiaries. Including Lincoln and Its subsidiaries. 

Based on th* above-referenced eaaainatlons and reports, the Coaalssloner finds 
that th* following practices and operations. «d*n taka* as a whole, result is 
Lincoln and ACC engaging In unsafe and unsound business practices. 



Through its subsidiary!, Lincoln i rwded a 
Halted partnership (Hotel Ppntchartraln 

•Pontchartraln*), of which another Lincoln subsidiary* was the only general 


l Phoenician Financial Corporation, a wholly-owed subsidiary of Llscoik 
Incorporated In California. 


* The Crescent Note] 

subsidiary of Lincoln. Incorporated In Michigan. 


a wholly owned 2nd tiw 
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£p ftain of those investments were used by Lincoln’s manage- 

”T t to structure certain inside transactions which were reported 
1116 though they created large profits. However, when the transac- 
03 nS W ere properly analyzed, gains reported by Lincoln were illu- 
and had to be reversed. 

^we believe that linked transactions were instituted in which cer- 

•p parties received benefits to enable Lincoln to report sham 
^fits. As a result of their improper inflation of Lincoln’s and 
j?rC’s books, the insiders of Lincoln’s former management were 
‘ ble to fund excessive salaries and dividends from ACC and reap 
fraudulent profits on the sale of ACC stock. 

M&uy these major transactions appear to have been orches- 
trated directly by Mr. Keating and a few insiders, completely 
avoiding the use of underwriting staffs employed by the associa- 
rL n- Many major loans were made on a nonrecourse basis and with 

inadequate security. 

We believe that the schemes used by the defendants involved 
both intentional fraudulent misdeeds and negligent activity. Elabo- 
rate misrepresentations, including sophisticated accounting abuses, 
we re used to deceive the public about the true nature of the busi- 
ness being funded by Lincoln’s depositors. 

The deception employed numerous false statements constituting 
^ire fraud, mail fraud, bank fraud, and securities fraud. Because 
the defendants employed a pattern of such activity in furtherance 
of their fraudulent schemes, the RTC has sought additional relief 
under the antiracketeering laws of Arizona and the United States. 
This would entitle the RTC to treble damages as an additional 
remedy designed to deter future misconduct by others, and to pro- 
vide a more adequate remedy for the overall losses which are an- 
ticipated. 

The schemes which caused Lincoln’s failure required the contri- 
butions of many individuals. Certain Lincoln directors and officers, 
while perhaps not themselves directly engaged in fraud, owed a 
duty of care to Lincoln which they breached by failing to look out 
for Lincoln’s best interests and exercise independent judgment. 
Consequently, the complaint also seeks damages for the negligent 
conduct on the part of these individuals. > 

The RTC has not completed its investigation of Lincoln. We be- 
lievg - that substantial additional investigation is warranted and 
may result in the filing of additional civil actions or allegations, in- 
cluding fraud actions. Some of the areas of additional investigation 
and potential causes of action which we believe warrant further 
review relating to Lincoln include: ' 

One: Liability of accountants. 

Two: Liability of appraisers in appraising the real estate held, 
sold, and purchased by TJmwlii, its direct and indirect subsidiaries 
and holding companies. 

Three: Liability of attorneys in their counseling of and advice to 
ACC and Lincoln. 

Four Liability of investment brokers and securities broken. 

Five: Liability of borrowers, including possible straw borrowers, 
•ad kickbacks or side deals which those borrowers may have re- 
ceived. 



9461 


18 

Six: Additional fraudulent or sham real estate transactions nm 
included in the RICO complaint. 1 

Seven: Transactions relating to investments in and sales of seen 
rities and junk bonds. 

Eight: The fraudulent sale, transfer, or diversion of corporate 
assets or opportunities of Lincoln. ** 

Nine: Additional transactions relating to the diversion of Ljj, 
coin’s assets for the personal benefit of insiders and their assocj! 
ates, as well as for use in making political contributions. 

With respect to FDIC’s analysis of the supervisory history of Lin. 
coin Savings, the FDIC did not attempt to evaluate past supervU^ 
ry activities except to review reports which might be useful in our 
role as conservator. However, certain information can be gained 
from two examinations of Lincoln prior to conservatorship. 

The earlier report of examination, dated March 12, 1986, com. 
pleted jointly by the San Francisco Federal Home Loan Bank and 
the California Department of Savings and Loans found the follow, 
ing: 

One, $1.2 billion in direct investments violate the limitation on 
direct investments by $599.9 million. 

Two, serious deficiencies in policies and procedures for invest- 
ment in corporate debt and equity securities, including lack of di- 
versification, poor underwriting and absence of written underwrit- 
ing standards, evidence of high risk and disregard of prudent in- 
vestment. 

Three, numerous deficiencies in real estate investment under- 
writing standards such as appraisals, lack of feasibility studies and 
cash flow projections, and high levels of concentrations. 

Four, numerous deficiencies in real estate loan funding, includ- 
ing heavy concentrations in raw land in Arizona, heavy concentra- 
tions in loans to one borrower, real estate loans granted without 
proper underwriting standards, and numerous documentation defi- 
ciencies. 

Five, noncompliance with generally accepted appraisal stand- 
ards. 

Six, substantial and well-defined weaknesses resulting in sub- 
standard loan classifications that total $47.1 million. 

Seven, eight loans to one group totaling $79 million reclassified 
from loans to joint ventures and the reversal of $2.8 million in rec- 
ognized income. 

Eight, failure to follow the Association’s Community Reinvest- 
ment Act plan. 

Nine, reversal of improperly capitalized interest and improperly 
capitalized expenses. 

Ten, inadequate and nonexistent records. 

Eleven, improper and speculative trading in options and forward 
commitments. 

Twelve, engaging in real property transactions with affiliate per- 
sons without receiving approval of the principal supervisory agent 

While our mission did not include evaluating Lincoln's superviao- 

2 history, in order to respond to the question add re ss e d to us by 
e committee, I asked our professional examination staff to review 
the 1986 report of examination of Lincoln and to indicate how we 
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t he administrative enforcement— and I, if possible, would 

A* w to brief people, brief the committee in private about efforts 
prefer j°^ ause ACC does not know what we are doing or not doing, 
there* ?T^ cH . Let me ask another question. 

M r know, you have a regulatory issue, but there are some 

As y ^unties violations, as well, aren't there? Does the SEC 
chsrgf® . -iction over this to any degree at all? 
btf J SS K. Yes. 

M r * r g^cH. Where are they today? 

u Black. Last I knew, they were getting a runaround from 

Mf- u u t— they, the SEC, were getting a runaround from ACC. I 
AfA" rry i have got to get my acronyms clear. ACC had not defini- 
a® iv ruled out giving them something. 

° What is happening in 

leach. Let me stop you for a second. 

The Chairman. I think I can answer your question. SEC is still 
• the investigatory stage. They have not filed — as far as I know, 
b a ve not filed cause, but they were investigating. Mr. Bree- 
!un the new chairman, was picking that job up. But as far as I 
v oW, they are still oh the investigative level. That is SEC. 

Mr’ Black. Yes, but that is what Mr. Leach’s question went to. 
what are they doing on the investigative level? 

My knowledge is 6 months old on that. They were getting the 
general runaround, not a final refusal to provide documents. 

"what happened, in substantial part, was that this creation of the 
document depository. Shortly after we got — and I mean within, 
like, a week after we got the favorable ruling from one District 
Court Judge, the case was transferred to a different District Court 
Judge, who made it clear that he did not want anything happening 
in the way of discovery while he created an overall document de- 
pository, not just for his cases, but for all cases nationwide dealing 
with Lincoln Savings. We can all understand the efficiency that 
the Judge was seeking. 

He had originally hoped that the document depository would be 
t matter of weeks to create. The world being the way it is and the 
■mount of documents involved in this case being the way it is, in- 
stead of 6 weeks, it was 6 months to establish the document deposi- 
tory. 

Bankruptcy courts are very sympathetic to the bank trying to 
ran its operations without interference from “Government bureau- 
cnta” — that was quotation marks around the “Government bu- 
nmcrats”, and so, there were some interesting litigation tactical 
daemons that the Federal agency, Office of Thrift- Supervision,, 
want t hrough. Many of those do not apply to the administrative en» 
ntament route, where we do not have to go to a different judge 
wjsjde our system. 

■r. Leach. I appreciate that, *• 

let me just ask, very precisely, when, in your enforcement ef- 
"**■» you find violations of securities law, it is your practice and 
legal right and your legal obligation to pass them on to the 
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LEVEL 1 - 8 OP 135 STORIES 
Proprietary to the United Presa International 1990 
March 2 , 1990, Friday, BC cycle 


S8CTI0M: Dome • tic News 
LENGTH : €12 words 

HEADLINE : state agency files suit against Keating, American Continental 
BYLINE: By DAVB HOARY UP I Business Writer 
DATELINE : LOS ANGELES 
BODY 

The state Dei>artmeat of Corporations said Friday it has sued former Lincoln 
Savings and Loan owner Charles Keating Jr. and officers of Lincoln's former 
parent company, American Continental Carp., for investment fraud. 

' 'We are alleging that Mr. Keating, American Cont in enta l and others 
masteninded a carefully c on ce aled caapaign of fraud and deceit that directly 
resulted in the defrauding of many thousands of California investors, ' ' 

Christine Bender, state commissioner of corpor a tions, said at a news conference. 

But Kevin Roddy, an attorney in class-action suits filed an behalf of the 
23,000 bondholders, called the agency's actions "too little and too late." Be 
said Bender is partially at fault for the losses because she allowed the bonds 
to be sold despite receiving an internal nano advising against the sale. 

i rvic'kirvic«mB i rviCAicvffaK I CVIC'AICVICSi 
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Proprietary to the United Press International . March 2. 1990 


' ’The Department of Corporations is filing this suit for political reasons 
and public relations reasons, ' ' Roddy said. 

The state '8 suit, filed in Superior Court late Thursday, seeks an injunction 
and demands restitution for American Continental bondholders who purchased $200 
million in now- worthless bonds sold through Lincoln offices, mostly in Southern 
California between late 1987 and early 1989. 

American Continental, based in Phoenix, and two of its officers, Judy 
Wischer and Andrew Liggett, were also named as defendants. 

Bender also said that the filings were forwarded to the district attorneys 
in Los Angeles and Orange counties for possible criminal prosecution. Los 
Angeles County District Attorney Ira Reiner announced Thursday that he would 
convene a special grand jury to investigate Lincoln's collapse. 

Lincoln's failure is also being investigated by House and Senate 
committees and the Justice Department. 

Bender has denied accusations that her decision to permit the bond sale was 
influenced by lobbying by Her predecessor, Pranklin Tom. 

The suit claims that the purchasers were falsely assured that the bonds were 
federally insured when they were not. It also said the defendants knowingly made 
false filings to the state agency. 

Federal regulators seized the Irvine, Calif., savings and loan in April, one 
day after American Continental filed for bankruptcy protection. The Lincoln 
bailout is expected to cost taxpayers $2 billion, the costliest savings and loan 
bailout ever. 

Federal regulators have already sued Keating and other executives on fraud 
and racketeering charges. Class -action suits have been filed in state and 
federal courts, with the state suit also naming the state of California as a 
defendant because of the Department of Corporation's approval of the bond sales. 

Bill McDonald, the department's director of enforcement, said the bond 
buyers were often pressured into switching investments from insured certificates 
of deposits to the uninsured bonds. These transactions sometimes occurred under 
banners saying ''insured by the Pederal Savings and Loan Insurance Corp. 1 ' 

He said the scheme was undetectable because it was only directed toward 
regular customers. 

' 'When a stranger walked in, everything was done by the book, • ' McDonald 
said. • 'The regular customers were the ones who got fleeced. ' • 

Bender said the suit represents the first investment fraud- related charges 
leveled by any government agency against Keating. She also said that despite 
American Continental's bankruptcy filing, she is hopeful that the action will 
lead to recovery. 

'Mr. Keating and the other individual defendants are not in bankruptcy and. 
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in any event, debt® incurred by fraud are not dischargeable in bankruptcy , 1 
said. However, Keating'® attorney® have ®aid he ha® no money. 
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LEVEL 1 - 18 OF 135 STORIES 
Proprietary to the United Press International 1989 
December 21, 1989, Thursday, BC cycle 
SECTION: Regional News 
DISTRIBUTION: Arizona -Nevada 
LENGTH: 424 words 

HEADLINE : Reiner names lead prosecutor in Lincoln criminal probe 
BYLINE: By MICHAEL D. HARRIS 
DATELINE: LOS ANGELES 
BODY 

District Attorney Ira Reiner named one of hie prosecutors Thursday to lead 
the criminal investigation of Lincoln Savings and Loan, and said the county 
grand jury will probably assist in the probe. 

Deputy District Attorney Thomas Papageorge , a nine-year veteran who oversees 
white-collar crime prosecutions, will be in charge of a team consisting of one 
other prosecutor and three investigators, Reiner said. 

Papageorge, 35, who spent four years with the Pederal Trade Commission 
before joining the district attorney's office, specializes in antitrust and 
consumer fraud cases, Reiner said. 

' ' I look upon this as a matter of great significance for California 
investors and consumers and hope to determine ae quickly as possible if 
California law was violated by the failure of Lincoln Savings and Loan, ' ' 

Papageorge said. 

Because the case is ' ' enormously complex, ' ' Papageorge said he could not 
estimate how long the investigation would take to complete. 

Reiner said he will name the other members of the investigative team 
shortly. 

Irvine -based Lincoln Savings k Loan was taken over by federal regulators 
last April. To raise money to support its high-risk investment strategy, 

Lincoln's parent company, American Continental Corp., sold $250 million in bonds 
through the S&L's branches. 

When American Continental began bankruptcy proceedings this year, the bonds 
became virtually worthless. Now those bondholders are charging ' 'massive fraud' ' 
and suing company officials, regulators and others in order to recover their 
money. 

Reiner said his investigators will most likely ask the county grand jury to 
help in the probe. The grand jury can subpoena witnesses in an investigation, 

I FYIVNFVK’ISS. | FYK’.NFY I FYK-NFYIS’SS 

2646 



Proprietary to the United Press International, December 21, 1989 


Page 9 


while the District Attorney's Office cannot. 

''It is very likely we will be using the grand jury,'' Reiner said. ' ' In any 
investigation, we always consider the use of the grand jury as an investigative 
tool . ’ ' 

However, Reiner said his investigators would merely ask the grand jury to 
help in the probe, and would not necessarily seek an indictment from the jury. 

California Attorney General John Van de Kamp announced Tuesday that Reiner 
and Sacramento County District Attorney Steve White had agreed to head a special 
task force of prosecutors in the politically sensitive case. 

Van de Kamp said he and his staff at the Department of Justice cannot 
carry out the investigation because Lincoln bondholders already have filed 
suit to recover their money, naming the state as one of the defendants in the 
case . 

LANGUAGE: ENGLISH 


LEVEL 1 - 42 OP 135 STORIES 

Copyright 1989 The Chronicle Publishing Co. 
The San Francisco Chronicle 


NOVEMBER 22, 1989, WEDNESDAY, PINAL EDITION 


SECTION: NEWS; A8 
LENGTH: 381 words 

HEADLINE: State Begins Lincoln Savings Probe 
BYLINE: Robert B Gunnison, Chronicle Sacramento Bureau 
DATBLINE: Sacramento 
BODY 

The state has begun a criminal investigation into alleged sales of bonds by 
unlicensed employees at offices of Lincoln Savings and Loan, the Department of 
Justice said yesterday. 

The probe was initiated because of testimony before the House Banking 
Committee by buyers of the bonds, who said they were steered toward the sales by 
Lincoln tellers, said Duane Peterson, a department spokesman. 

It is illegal for people who are not licensed by the state Department of 
Corporations to participate in the sales of securities. Violators face up to one 
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year behind bars and a fine of $ 250,000 for each violation. 

Lincoln, which was seized by federal regulators in April, and its parent 
firm, Phoenix-based American Continental, already are under investigation by a 
raft of federal agencies, including the FBI. 

' 'There are lots of parts to the Lincoln puzzle, different agencies have 
different jurisdictions, ' ' Peterson said. ' 'This happens to be our 
jurisdiction. ' ' 

The state probe comes less than a week after The Chronicle reported that 
tellers at Lincoln offices were given bonuses for steering customers to invest 
in the bonds, which are called subordinated debentures. 

The high- interest bonds, at one time worth $ 250,000, were issued by American 
Continental, which assured federal and state regulators that only American 
Continental sales personnel would be involved in the sales. 

But former Lincoln tellers said their offices received bonuses whenever they 
exceeded monthly sales quotas for the bonds, many of which were purchased by 
retirees who have lost their life savings. 

The case has become a major political embarrassment for Senator Alan 
Cranston, D-Calif., who pleaded the case of American Continental chairman 
Charles Keating Jr. with federal regulators. 

Cranston had received more than $ 900,000 from Keating and his associates for 
political campaigns and voter registration drives. 

On the state level, the investigation may give some publicity to Attorney 
General John Van de Kamp, who is running for next year's Democratic nomination 
for governor. 

Van de Kamp's department already is representing two state agencies that have 
been named as defendants in a class -action lawsuit filed on behalf of 23,000 
bondholders whose securities are now worthless. 
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for RXLZAJt at 11:19 UT Tor further informatics! 

Wednesday, January 10, IttO Contact: Tom Mason 

OT3 90-4 (a02) 904*4477 

FQRMRR ITLVnAPQ 

4 am TO cagim 

wmhimotoh, O.C., Jan. 10 — Tvo fonMr officers and directors «f 
Silverado tanking, Savings and Loan Association, Oenver, Colo., ha*t 
agrssd to OTS consant orders. without admitting any wrongdoing, uut 
prohibit thorn from working for fodo rally inourod financial 
Institutions without prior approval of tha appropriate regulatory 
agency . 

The office of Thrift Supervision reached tha settlement with 
Richard K. va n d spool , former board vice chairman and chief o pera tUg 
officer of Sllversde, and Robert M. Lewis, former board vice chain** 
and chief financial officer. The thrift was placed into reeelvereai* 
in December 1944. While an OTS Investigation was still under vey, 
Lewis and Vanda pool consented to the issuance of the order vlthmt 
admitting any wrongdoing. 

federal examiners had expressed grave concerns over tha asenfi 
of Silverado's management in the months before ltd dosing, oT» mu 
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OFFICE OF THRIFT SUPERVISION 
CRIMINAL REFERRAL FORM 
(OTS FORM 366) 


0000057 


SECTION A 

TO BE COMPLETED FOR ALL CRIMINAL REFERRALS 


I. Nana, Location and Oockat Nunber of Financial Institution 
Nana: CenTrust Bank , a State Savings Bank 

Location: 

(street) IBB S.E. Second Street 

(city, state) Miami, FL 
(ZIP) 33131 

Docket Number: 0Z745 


If activity occurred at branch office! s), identify: 

‘ictivity occurea at Main Office as detailed below. 

Z. Asset Size of Financial Institution: 98,961,146,000 (as reported on the 

September 30, 1999 Thrift' Financial Report). 

3. Approximate date and dollar amount (prior to any allowances for restitution 
or recovery) of suspected violation 

Oate: Various Amount: S 54,736 

(Month) (Day) (Year) 

4. Summary characterization of the suspected violation. Mark appropriate 
box(es) with an X. 

CXI Oefalcatlon/Embezzlement ( ) Brlbery/6ratulty ( 1 Bank Secrecy Act/ 

( 1 False Statement IX) Misuse of Position Money Laundering 

( 1 Check Kiting or Self Dealing ( ] Other.! Describe) 

( 1 Bank Fraud C 1 Unexplained Loss 

( ) Credit Card Fraud 


5. Hae there been any admission or a confession? 

CXI Yes ( 1 No If so. by whom? Chairman Paul does not deny the events 
discussed m this 366 filing, however, he doss not consider his actions to 
be wrong or criminal. 


6. Explanation/ Description of Suspected Violation (Give a brief summary of the 
suspected violation, explaining what is unusual or irregular about the 
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jrriLt ur ■ nnir i ;urtnvi 3iun 
CRIMINAL REFERRAL FORM < OTS 366) 


jia uuv-rvci 'lunocn <^r .nr 

FINANCIAL INSTITUTION: ^:745 


transaction. ) 

Odvia L. Paul, Chairman and Chief Executive Officer of CenTrust Bank, 
a State Savings Bank (CenTrust) is susoected of authorizing a CenTrust 
subsidiary to oay the salary of individuals who work for Mr. p au i 
personally. This willful misuse of position by Mr. Paul may be in 
violation of Title 18 of the United States Criminal Code, section 657. 
This statute is shown below: 

Title 19 U.S.C. sec. 557 - Theft, embezzlement or willful 
misapplication of an insured institution’s funds by an officer, 
director, agent or employee with intent to defraud the institution. 

7. Person! t ) Suspected of Criminal Violation 

a. Name: Oavid L. Paul 

< First) ( Middle) (Last) 

b. Address: *0, 42. 44 & 46 La Sorce Circle Miami Florida 33131 

(City) (State) (Zip) 

c. Date of Birth: May I, 1939 

Social Security No.: 160-32-8403 

d. Relationship to the financial Institution. Mark all applicable box(es): 

IX) Officer ( ] Agent IX] Stockholder 

IX] Director I ] Appraiser (XI Accountholder 

C 1 Employee (X] Borrower IX] Other, Specify: 

Chairman of the Board and 
Chief Executive Officer 


e. Is person still affiliated with the financial institution? [.<] Yes ( 1 No 
If no. ( 1 Terminated ( 1 Resigned Oate: > N/A 

(Month Oay Year) 

If no. describe circumstances: 

N/A 

f. Prior or related referrals? [XJ Yes ( ) No If yes, please identify: 
Several 366's were filed on this date 

g. Is person affiliated with any other financial institution? ( 1 Yes (XJ No 
or business enterprise? (X) Yes ( J No If yes to either or both, please 
identify. 

According to records maintained by the State of Florida, the 
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CRIMINAL REFERRAL FORM < OTS 366) 


ji3 uuuA.ci nuneati*; u.- , 

FINANCIAL INSTITUTION: 0Z745 


following 13 a list or corporations affiliated to Oavia L. Paul, 
licensed to conduct business in the State of Florida. 'This list 
is not believed to be a complete list of Mr. Paul's affiliated 
enterprises. It is near certainty that Mr. Paul is affiliated with 
numerous other business enterprises licensed in other states. This 
information has been reouested from Mr. Paul, and will be forwarded 
upon receipt ) . 


• National Foundation for Ad 

• Flagler Street Corp. 

• Paulter Corporation 

• Peouannock Shopping Plaza 

• CenTrust, Inc. 

• CenTrust Savings Bank Serv. 

• 101 East Flagler, Inc. 

• International Oesign & Ols 

• CenTrust Trading Corporation 

• CenTrust Securities Corp 

• CenTrust Contract Corp 

• CenTrust Leasing Corp. 

• CTST Title Agency, Inc. 

• Old American Title Agency 

• Loan Tracking Systems, Inc. 

.♦ CenTrust Foundation, Inc. 

• CenTrust Mortgage Corp, 

8, This matter is being referred to the 
( 1 Secret Service ( 1 IRSCMark one 

and the U.S. Attorney in Miami 

(City) 


• PSO. Inc. 

• Oade Savings and Loan Cont 

• The Westport Company 

• 1 775 Washington LTD. 

• 1775 Washington Avenue Coro. 

• CenTrust Master Inc. 

• Rho Epsilon, Inc. 

• CenTrust Tower Management 

• CenTrust Financial Service 

• 101 Real Estate Corp. 

• C.I.C.H. Corp. 

• C.S.B.I. Corp. 

• CenTrust Title Agency. Inc. 

• Multi-Builders Properties 

• Portfolio Olvestment, Inc. 

• New World Symphony, Inc. 

• The Symphony Hall Foundation 

X] FBI 

In Miami Florida 

(City) (State) 

FL Southern Oistnct of FL 
(St) (Judicial District > 


9. Offer of Assistance 

The individuals listed below are/uill be authorized to discuss this referral 
with FBI and Department of Justice officials and to assist in locating or 
explaining any documents pertinent to this referral, provided that contact 
is first made with 


Name: Charles H. Jackson Position: Manager, Criminal Referral Unit 

Phone No. (444) 888-8559 

Authorized Individuals 

Names Kan Klein. Assistant Olreetor Phone No. (407) 660-9388 

Nana: Ed Jackson, Field Manager Phone No. (407) 660-9388 

Name: Jack Ghornley, Field Manager Phone No. (407) 660-9368 
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...t.iiiinu nurtnnnL r urtfl (UlS 365) FINANCIAL INSTITUTION: 


Nane: cill Sacnlea , F.eid Manager Phone No. .407) 553-5339 

10. For* Prepared By: Ed Jackson 

Position: Field Manager 

Agency/ Institution: Office of Thrift Supervision 

Phone No.: (407) 660-9338 Date: Cecenoer Z3, 1939 

Month Day Year 


ATTENTION 

COMPLETE SECTION 8 OF OTS FORM 366 ANO SUBMIT UITH THIS SECTION IN ALL CASES 
UHERE SUSPECTED CRIMINAL ACTIVITY INVOLVES PROBABLE LOSS (BEFORE REIMBURSEMENT 
OR RECOVERY) OF S1O.0BO ANO GREATER OR IN ALL CASES. REGARDLESS OF AMOUNT. 
INVOLVING AN AFFILIATED PERSON UITHIN THE MEANIN6 OF 1Z C.F.R. ScS61.Z9. 


REV. Jan. 1388 


Pag* No. 4 


2tll 


9505 


OFFICE OF THRIFT SUPERVISION 0000063 
CRIMINAL REFERRAL FORM 
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uFFRk nr rwHin aOPtHvisiow 

CRIMINAL REFERRAL FORM < OTS 366) 


T375 MCKE"r“NUHUkW 01- IKE 

FINANCIAL INSTITUTION: 0:745 


fir. Pa ui IS suspected of taung assets from the Stanhope hotel 
project. CenTrust , tnrouQn a suosidiary. owned a 49X limited 
partnership interest in this project. After the oroject filed for 
bankruptcy,, it is suspected that Mr. Paul received various items u mcn 
belonged to the Hotel. This is of concern since Mr. Paul may have 
benefited personally fron an investment of the institution. In 
addition, CenTrust lost over $10 million on its investment m the 
Stanhope Hotel. 

Mr. Paul’s actions may be a violation of Title 18 of the United States 
Criminal Code, section 657. This statute is shown below: 

LlUc >8 U.S.C. sec. 557 - Theft, embezzlement or willful 
misapplication of an insured institution’s funds by an officer, 
director, agent or emoloyee with intent to defraud the institution. 

7. Person! a) Suspected of Criminal Violation 

7. A 

a. Name: Oavid L. Paul 

(First ) (Middle) (Last) 

b. Address: 40, 42, 44 & 46 La 6 orce Circle Miami Florida 33131 

(City) (State) (Zip) 

c. Date of Birth: May 1 . 1 939 

Social Security No.: 160-32-8403 

d. Relationship to the financial institution. Mark ell applicable box(es): 

(X) Officer [ ) Agent CX] Stockholder 

tX) Director ( ) Appraiser (X) Aecountholder 

[ 1 Employee CXI Borrower (X) Other, Specify: 

Chairman of the Board ano 
Chief Executive Officer 

e. Is person still affiliated with the financial institution? tx) Yes C ) No 

If no, t I Terminated C 1 Resigned Date: N/A 

(Month Oay Year) 

If no, describe circumstances: 

N/A 


f. Prior or related referrals? CXI Yes l J No If yes, please identify: 


Several 366*9 were filed on this date 
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office of thrift zupmrsm ors docket Dumber "of r*i — 

CRIMINAL REFERRAL FORM (OTS 366) FINANCIAL INSTITUTION: 0Z745 


SECTION B 

TO BE COMPLETED IN REFERRAL CASES WHERE SUSPECTED CRIMINAL ACTIVITY INVOLVES 
PR08A8LE LOSS! BEFORE REIMBURSEMENT OR RECOVERY) OF SI0.0M OR 6REATER OR IN ALL 
CASES. RE6AR0LESS OF AMOUNT. INVOLVIN6 AN AFFILIATED PERSON UITH1N THE MEANIN6 
OF IZ C.F.R.Sc 561.29. 


1. 6ive a chronological and complete account of tho suspected violation. ( If 
nacaoaary. uoa Continuation Shoot.) 

-Relate koy ovonto to docunont and attach coploo of thooo docunonto. 

-Explain who bonofltod, financially or othoruioo. fron tho transaction, 
how Much and how. 

-Furnish any explanation of tho transaction provided by tho suspect and 
indicate to who* and when it was given. 

-Furnish any explanation of the transaction provided by any other person. 
-Furnish any evidence of cover-up by the suspect or evidence of an attonpt 
to deceive federal or state exantners or others. 

-Indicate where the suspected violation took place! e.g. nain office, branch, 
other). t » 

-Re c onns n d any further investigation that night assist law enforeenent 
authorities in fully exaninlng the potential violation. 

In or around Novanber 1987, Oavid L. Paul*/ Chairnan and Chiaf Executive Officer, 
received approximately 20 cases of Baccarat Crystal at his personal residence. 
Mr. Paul stated that the crystal was received fron 6erald 6uternan. Mr. 

6uternan was the general partner for the Stanhope hotel project, which has filed 
bankruptcy. CenTrust owned a *9% interest m the Stannooa hotel, while Mr. 
6uternan retained a SIX interest. 

After the Stanhope Hotel filed for bankruptcy. Mr. Guternen gave the cited 
crystal (which was owned by the Stanhope Hotel) to Mr. Paul personally. Mr. 

Paul said that since CenTrust was the actual owner of the crystal it was sent to 
the CenTrust Tower. 

It is unknown if Mr. Guternen or Mr. Paul took any other assets that belonged to 
the Stanhope Hotel. However, based on the Baccarat Crystal incident, it is 
likely that additional itans ware taken fron the Hotel. 

Z. Indicate whether the suspected violation appears to be an isolated 
incident or whether it relates to other transact ions. (Explain) 

It is likely that incidents similar to the above exist at the institution. 
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0000056 

FEDEBAL HOME LOAM BASE BOARD 
CRIMINAL REFERRAL FORK 
(FHLBB FOAM 3(6) 

SECTION A " 

TO BE COMPLETED FOE ALL CEIMIMAL IEFEEBALS 


1. Nam, Location and Docket Number of Financial Institution 

Nana: CanTruat Bank 

Location: 

<atreet) 100 S.E. Second Street 

(city, atate) Miami, FL 

(ZIP) 33131 

Docket Number: 02745 

If activity occurred at branch offlce(a), identify: 

Activity ia attributable to officiala at main office. 

2. Aaaet Slae of Financial load tut ion: $3.9 billion 

3. Approximate date and dollar amount (prior to any allowances for reatltutlon 
or recovery) of auapected violation 

Date: October 25/23, 1989 Amount: $101,250 

(Month) (Day) (Tear) 

4. Sii— ■ tj characterisation of the suspected violation. Mark appropriate 
box(ea) with an Z. 

[ ] Defalcation/Eabesslement [ J Bribery/Gratuity ( ] Bank Secrecy Act/ 

[xj False Statement [xj Misuse of Position Money Launder inf 

C j Check Kiting or Self Dealing [x] Other (Describe) 

[ j Bank Fraud [ ] Unexplained Loss Securities Fraud- 

[ j Credit Card Fraud Insider Trading 

5. Has there been any admission or a confession? 

[ ) Tes (x) HO If so, by whom? 

6. Explanation/Description of Suspected Violation (Give a brief summary of the 
suspected violation, explaining vfaat is unusual or irregular about the 
transaction.) 

Senior officers of CenTrust, primarily Chairman Paul, represented on several 
occasions to examiners that the bank could not conduct transactions involving 
Integrated Resources subordinated debt because the bank had become a member of 
the Creditors* Steering Coomittee In August 1989 and that such transactions 
vould be Illegal insider trading. (CenTrust Bank had purchased $39 million of 
Integrated debt in April 1986, which had since declined in value to about $1-2 
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FEDERAL HOME LOAM BAMK BOARD 
CUMZHAL REFERRAL FORM (FHLBB 364) 


FHLBB DOCEET NUMBER OF THE 
FIHANCZAL INSTITUTION: 002745 


■llllon.) However , in loco 19B9 CenTrusc's Supplemental Executive Retirement 
Plan (SERP). which benefits only selected senior oxocuclvss including Mr. Paul, 
purchased $3,000,000 face value of Incegraced bonds ac approximately $.03 on che 
$1.00, coral purchase price of $101,250. Mr. Paul is one of che chree cruscees 
of che SERP. Ic is apparent that either 1) Chairman Paul and other senior 
nanagenenc meabers alsrepresenced certain facts to che examiners about CenTrust 
not being allowed to trade Integrated securities or 2) insider trading was in 
fact conducted by the SERP based on inside information intending to benefit 
certain senior executives ac the expense of the institution and, ultimately, the 
taxpayers . 

Further, management would not provide documents pertaining to the SERP which 
disclosed the Integrated purchases until ordered to do so in a Temporary Cease 
and Desist Order. 

Therefore, statutes violated fall into one of two groups, depending on the true 
facts, as follows: 

1. Insider Trsdlne 

Title 15 U.S.C. sec. 78ff - Criminal violations of securities laws. 

Title 18 U.S.C. sec. 371 - Conspiracy of two or more persons to elther commit a 
federal offense or to defraud the United States (or any agency of the U.S.). 

Title 18 JD.S.C. sec. 1001 - General false statements statute - knowingly and 
Hill fully falsifying or concealing a material fact or making a false statement 
or making or using false writing knowing it to be false. 

Title 18 U.S.C. sec. 1006 - False entries and reports or ititiaiMl. Including 
BRttriil flailllflnR. made with the Intent to Injure or defraud an Insured 
institution or flififlVB A ZRdRIRl HQBt Lttltt flank RRialnBS: receipt of any 
benefits by an officer, agent or employee of the Institution from a transaction 
of che institution with intent to defraud by che individual. 

Title 18 P.S.C. sections 1341 1343. 1344 - Mall fraud, wire fraud and bank 

fraud , respectively. 


2. If not Insider Trading, as represented bv management: 

Title 18 U.S.C. sections 1001 and 1006 - False statements to examiners 
representing that such transactions would be Insider trading. 


7. Person(s) Suspected of Criminal Violation 

a. Name: David L. Paul 

(First) (Middle) (Last) 

b. Address: 40, 42, 44, 46 La Cores Circle 
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SECTION B 

TO BE COMPLETED IN REFERRAL CASES WHERE SUSPECTED CRIMINAL ACTIVITY INVOLVES 
PROBABLE LOSS (BEFORE REIMBURSEMENT OR RECOVERY) OF $10,000 OR GREATER OR IN ALL 
CASES, REGARDLESS OF AMOUNT, INVOLVING AN AFFILIATED PERSON WITHIN THE MEANING 
OF 12 C.F.R.8 561.29. 


1. G1t« a chronological and complete account of the suspected, violation. (If 
necessary, usa Continuation Shaat.) 

- Ralata key events to document and attach copiaa of thoaa docuaanta. 

* Explain vho banafitad, financially or otharviaa, from tha transaction, 
hov much and hov. 

• Furnish any axplanation of tha transaction provided by tha suspact and 
indicata to whom and vhan it vas given. 

- Furnish any axplanation of tha transaction provided by any othar parson. 

- Furnish any evidence of cover-up by tha suspact or evidence of an attamp 
to dacaira fadaral or stata examiners or othars. 

- Indicata vhara tha suspected violation took placa(a.g. main offica, 
branch, othar). 

. Racoamand any furthar invastigation that might assist lav anforcaaant 
author it las in fully axaaining tha potantial violation. 

On April 25, 1986, CanTrust Bank purchasad Intagratad Rasourcaa 10.75% 
subordinatad dabt with a faca valua of $39.0 million at a prlca of 99.243%. 
CanTrust purchasad thasa bonds at lssuanca and its holdings raprasant 13.0% of 
tha antlra $299.0 million lssua. Tha bonds vara undarvrlttan by Draxal Burnham 
Lambart, Inc. and ara actlvaly cradad on tha Nav York Stock Exchange. 

In mid- 1989, Intagratad dafaultad on intarast paymants on cartaln of its dabt 
Issues and thus a Creditors' Steering Committee (tha Committee) vas formed to 
oversea tha restructure of Integrated's dabt. Chairman Paul and various othar 
members of CanTrust management stated that CanTrust became one of tha members of 
this committee on August 16, 1989, and thus CanTrust vas precluded from 
transacting any trades of Intagratad due to this •Insider" position. Tha 
examiners accepted management's representations as fact. 

On October 25 and 26. 1989, CanTrust 'a Supplemental Executive Retirement Plan 
(SERP) purchasad a total of $3.0 million faca valua of Intagratad bonds in three 
separata transactions at a velghted average cost of 3.25%, or $101,250 Including 
commissions . While tha SERP is managed by a company in England (Dinam Finance 
and Management Co., Ltd.), and tha purchases vara transacted there, this company 
vould have had tha same "inside* * knovledge as CanTrust for tha folloving 
reasons : 

1) tha management company is controlled by Sir Edvard Davies, vho Is a 
CanTrust director and thus vould have bean vail aware of CenTrust's 
ownership of Integrated and its "insider" position. 

2) Sir Edvard Davies is one of three trustees for tha SERP, the othar 
two being Chairman Paul and Petar Moser, a long-time friend of Paul 
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and Also a CenTrust director. 

Ths bAn«ficlArlAA of cho SERF Aro a jbaII group of the nose sonlor axacucIvaa of 
CenTrust, with Chairman PauI rocalvlng by fAr cho najorley of cho bonoflca. 
During tho examination, Poul continually roproaontod to cho examiners that tho 
cruo valuo of Integrated debt vaa far greater than the value repreaented by the 
market price due to a lot of intangible aaaeca and ocher unrecognized worth. 

Thla would have been repreaented to the board of dlrectora (Ineluding Daviea and 
Moaer) at board meetings aa Paul fought the regulacora over the amount of 
writedown required on the $39 million. Thus, it appears that the SERP purchased 
the $3.0 allllon in Integrated debt at the deeply discounted price' of 3.23% 
feeling that it would in tiaa reach a auch higher value; any increase in price 
froa 3.23% would greatly benefit the handful of SERP beneficiaries even aa 
ConTruac Bank was incurring losses of approximately $37*38 allllon on its 
Integrated debt. 

Adding further to the allegations that these individuals conducted these 
transactions with knowledge that they were iaproper is the fact that the 
exaainers atteapted for months to get accounting records for the SERP froa 
England, but were refused access to those records by CenTrust management. 
Finally, said records were slowly made available in December 1989 and January 
1990 following the Issuance of a Temporary Cease and Desist Order by the Office 
of Thrift Supervision which required production of the records. At that time 
the examiners discovered the purchases of Integrated by the SERP. 

If it is determined that such transactions are in some way not insider trading 
in violation of securities laws, certain CenTrust officers nevertheless made 
false statements to Federal and state examiners. 

Further recommended action would be a judgment by the SEC as to whether the 
colons as described would, in fact, constitute violations of securities laws. 

2. Indicate whether the suspeeted violation appears to be an Isolated incident 
or whether it relates to other transactions. (Explain) 

Isolated. 

3. Exclusion of Information from the Referral: 

Has any pertinent information been excluded from this referral asr a result 
of any legal or other restraint? (] Tes (x] No If yes, why? 

Have the excluded Information and/or documents been segregated for later 
retrieval? [] Tes (] No N/A 

4 . witnesses : 

List any witnesses who might have information about the suspected violation 
and describe their position or employment. Indicate whether they have been 
interviewed. 

Name: Possibly employees of the Dinam company in London, England. 

Position: (address available on attachments) 

Address: Possibly CenTrust Senior EVP Angel Cortina, since was 
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SECTION A 

TO BE COfVLETEO FOR ALL CRIMINAL REFERRALS 


I. Nana, Location and Oocket Nunber of Financial Institution 
Nanas CenTrust Sank , a Stata Savings Bank 
Location: 

(•tract) 10S S.E. Second Street 

(elty. state) fliam , FL 
(ZIP) 3313! 

Docket Nunber: 0274S 

If activity occurred at branch offlee(s), identify: 

Activity occured at Main Office as detailed below. 

• » 

Z. Asset Size of Financial Institution: S8 ,96! , U6 .000 (as rsoortsd on the 

Septsnber 30, 1989 Thrift Financial Report). 

3. Appro* mete date and dollar anount (prior to any allowances for restitution 
or recovery) of suspected violation 

Oatei August 22, 1986 Anount: 087,000 

January 5. 1987 875.000 

January 6 . 1 987 8 9.600 

April 27, 1987 836.400 

(Month) (Day) (Year) 

4. Sunnary characterization of the suspected violation. Nark appropriate 
box(es) with an X. 

( ! Defalcatlon/Enbeszlenent ( 1 Bribery/Gratuity l 1 Bank Secrecy Act/ 

(X) False Statencnt ( I Misuse of Position Honey Launder l no 

( ) Check Kiting or Self Deal 1 no C 1 Other (Describe) 

( 1 Bank Fraud ( J Unexplained Loss 

( J Credit Card Fraud 

5. Has there been any adnlssion or a confession? 

(X! Yes C 1 No If so, by uhon? Oavld L. Paul 
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S. Explanat ion/ Description of Suspected Violation (Glva a brief suwwy of the 
suspected violation, explaining what is unusual or irregular about the 
transaction. ) 


Oavid L. Paul, Chairman and Chief Executive Officer of CenTrust Sank. 
* State Savings Sank < CenTrust ) is suspected of tax evasion/avoidence 
in connection uith CenTrust 's purchase of four (4) Persian rugs in 
1986 and 1987. (These purchases are shown in Section A. 3 of this 
form). Mr*. Paul attenoted to conceal this transect lon( s ) from 
federal examiners. This tax avoidance nay constitute a violation of 
Title 18 of the United States Cnninal Code, section 1086. A summery 
of this statute is shown below: 


Title 18 U.S.C. sec 1086 - False entries end reports or statements, 
ineluding notarial onissions, node with intent to injure or defraud 
an insured institution or deceive an Office of Thrift Supervision 
exemnert receipt of any benefits by an officer, agent or enployee of 
the institution from e transaction of the institution with intent to 
defraud by the individual. 

7. Person! s) Suspected of Crlmnal Violation 

• i 

a. Nana: Oavid L. Paul 

(First) (Middle) (Lest) 

b. Address: 40, 42, 44 & 46 La 6orca Circle Mlanl Florida 33131 

(City) (State) (Zip) 

c. Oate of Birth: May 1, 1939 

Social Security No.: 160-32*8403 

d. Relationship to the financial institution. Mark all applicable box(ee): 

CXI Officer C I Agent CXI Stockholder 

CXI Olreetor C I Appraiser CXI Account holder 

C I Enployee CX) Borrower IX] Other, Specify: 

Chairman of the Board end 
Chief Executive Officer 

e. Is person still affiliated with the financial institution? CXI Yee C I No 

If no, C I Terminated C I Resigned Oate: N/A 

(Month Oay Year) 

If no, describe circumstances: 

N/A 

f. Prior or related referrals? CXI Yes I I No If yes, please identify: 
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SECTION B 

TO BE COlfH-ETED IN REFERRAL CASES WHERE SUSPECTED CRIMINAL ACTIVITY INVOLVES 
PROBABLE L0SS( BEFORE REIMBURSEMENT OR RECOVERY) OF 810,00ft OR GREATER OR IN ALL 
CASES. REGARDLESS OF AMOUNT, INVOLVING AN AFFILIATED PERSON WITHIN THE MEANING 
OF 12 C.F.R.Sc 561 .23. 


1. Give a chronological and complete account of tho suspected violation. ( If 
nacaiaary. use Continuation Shaat.) 

'Relate key avanta to document and attach copiaa of thoaa documents. 

-Explain who hanafltad, financially or otherwise, froa tha transaction, 
how Much and how. 

'Furnish any axplanatlon of tha transaction providad by tha suspaet and 
lndlcata to whom and uhan it uaa givan. 

-Furnish any axplanatlon of tha transaction providad by any othar parson. 
'Furnish any avidanca of cover-up by tha suspaet or avidanca of an attempt 
to dacaiva fadaral or stata examiners or othars. 

'lndlcata where tha 'suspactad violation took placet e.g. Main of flea, branch, 
othar > . 

'R aco M M an d any furthar invest lgat Ion that Might assist law anforcanant 
authorities in fully axaainmg tha potential violation. 

In 1986 and 1987 CenTrust purchased four (4) Oriental/Persian rugs for 
8208.000 (sea section A . 3 of this for* for specific dates and amounts) from 
Habib Oriental Rugs, niani, Florida. These purchases were discovered in mid 
1987 uhan an anonymous informant informed tha Office of Thrift Supervision 
( f/k/a tha Fadaral Home Loan Sank of Atlanta) that Mr. Paul had CenTrust 
purchase these rugs, but worked out a plan which showed the rugs being 
delivered to "CenTrust Savings Bank" at a New Milford, Connecticut address. 

Tha address shown was that of Mr. Paul's second hone. 

In a February 13, 1987 letter from Mr. Paul (with regard to tha three rugs 
that had bean purchased by this data), ha stated that although the invoices 
showed tha ruga being shipped to his Connecticut residence, they ware 
delivered directly to CenTrust in Miani , Florida. Mr. Paul said that the 
Connecticut address was used at the suggestion of the seller as that would 
enable the seller not to charge CenTrust Florida sales tax. 

Ounng the examiner's review, Mr. Paul attempted to mislead the examiners with 
incomplete and inaccurate information. For example, he first clamed that the 
rugs had been maintained m a Miani warehouse while awaiting completion of the 
CenTrust Tower construction. It was only after repeated Questioning by the 
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examiners, baaed on aubaeouent information learned, that Mr. Paul admitted 
that some of the rugs had, in fact, been delivered and maintained at his Miami 
Beech residence for a period of time. 

In view of the information above, it is concluded that Oavid Paul consoired 
with the seller of the rugs to 'fix 1 ' invoices so that CenTruat could 
avoid/evade State sales tax. Additionally, he made false and misleading 
statements to cover uo this fact as well as the fact that CenTrust assets were 
being maintained at his personal residence. 

Z. Indicate whether the suspected violation appears to be an isolated 
incident or whether It relates to other transactions. ( Explain) 

This activity is similar to many others at the bank. As disclosed in the 
January It, 1988 and May 31 , 1989 examination reports, Mr. Paul repeatedly 
demonstrates a lack of regard in complying with laws and regulations, and 
acts in a manner that will benefit himself personally (either a financial 
benefit or a oenefit to his reputation at the expense of the institution). 
It Is likely that numerous other transactions similar to the above exist. 
See related 366 filings submitted as of this date. 

3. Exclusion of Information from the Referral: t 

Has any pertinent information bean excluded from this referral as a result 
of any legal or other restraint? ( J Yes CXJ No If yes v why? N/A 

Have the excluded information and/or documents been segregated for later 
retrieval? ( J Yes l 1 No N/A 

4. Uitnessess 

List any witnesses who might have information about the suspected 
violation and describe their position or employment. Indicate whether they 
have been interviewed. 


Name: 

Position! 

Address: 
Phone Not 
Bus. address: 
Sits, phone: 
Interviewed: 


Please contact the individuals noted 
in Saetlon A, Item 9 of this form for 
specific information on witnesses. 


5. Discovery and Reporting 

a. Who diseovorod tho tuapsetad violation and uhon? 

The suspected violation! s) were discovered during 1987 and were the 
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SECTION A 

TO BE COMPLETED FOR ALL CRIMINAL REFERRALS 


1. Nm, Location and Dockat Number of Financial Institution 

Nana: CanTruat Bank 

Location: 

(straat) 100 S.E. Sacond Straat 

(city, stata) Miami, FL 

(ZIP) 33131 

Dockat Nuabar: 02745 

If activity occurred at branch offlea(s), identify: 

Activity is attributable to officials at aaln office. 

2. Asset Slsa of Financial Institution: $8.9 billion 

3. Approximate data and dollar amount (prior to any allowances for restitution 
or recovery) of suspected violation: 

Date: 6/10/88 thru 5/22/89 Aaount: $5 ,000- $35, 000 

(Month) (Day) (Tear) 

4. Summary characterization of the suspected violation. Mark appropriate 
box(es) vlth an Z. 

[ ] Defalcation/Embezzlement [x] Bribery/Gratuity [ ] Bank Secrecy Act/ 

[ ] False Statement [x] Misuse of Position Money Laundering 

[ ] Check Kiting or Self Dealing [x] Other(Descrlbe) 

[ ] Bank Fraud [ ] Unexplained Loas Possible illegal payment 

[ j Credit Card Fraud to politician for services 

5. Has there been any admission or a confession? 

[] Yes [x] Ho If so, by vhon? 

6. Explanation/Description of Suspected Violation (Give a brief summary of the 
suspected violation, explaining vhat is unusual or Irregular about the 
transaction.) 

David L. Paul, Chairman of the Board and Chief Executive Officer of CenTrust 
Bank until February 2, 1990, is suspected of misusing his position at CenTrust 
and misusing CenTrust Bank funds for personal gain. Payments to Mr. Alex Daoud, 
the mayor of Miami Beach, represented as being payment for legal services, are 
suspected of buying favorable consideration from the mayor vlth regard to Mr. 
Paul's attempts to gain variances which would allow him to build a massive dock 
at which to park his yacht. If so, the payments taka the form of a gratuity 
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paid Mr. Daoud and ara conaldarad a alaappllcaclon of bank funds by Mr. Paul for 
hla own personal gain, violating the following acatutaa: 

lit It 18.U,S.C. Big. 211 • Kickbacks and brlbas - Bikini. 1 1 -.unlawful . f PI MV 
officer, director , eaployee, agent or attorney to corruptly solicit, accept or 
alve anything of value in connection with anv transaction or business of any 
financial institution. 

Title 18 U.S.C. sec. 65 1 - Theft, embezzlement or willful Misapplication of en 
Insured Institution's funds bv an officer, director , agent or eaployee with 
Intent to defraud the Institution. 

Title 18 U .S.C. sec. 1001 • General false statements statute - talffllnslT infl 
willfully falsifying or concealing a material fact or making a false statement 
or asking or using false writing knowing It to be false. 


7. Peraon(s) Suspected of Criminal Violation 


7. A 


a. 

Name : David 

L. 

Paul 


(First) 

(Middle) 

(Leet) 

b. 

Address: 40, 42, 44 

, 46 La Cores Circle 



Miami 

Florida 

33131 


(City) 

(State) 

(Kip) 

e. 

Data of Birth: May 1. 1939 



Social Security Ho. 

: 160-32-8403 


d. 

Relationship to the financial institution. 

Mark all applicable 


[x] Officer 

t ] Agone 

[x] Stockholder 


(x j Director 

[ ] Appraiser 

[x] Accountholder 


( j Eaployee 

[x] Borrower 

[x] Other, Specify: 


Chairman of the Board and 
Chief Executive Officer 

a. Is parson still affiliated with the financial institution 7 [J Tas (x) No 
If no, [x] Terminated (] Resigned Date: February 2, 1990 

(Month Day Tear) 

If no, describe circumstances : 

ermine ted by Resolution Trust Corporation (RTC) upon placement of bank In 
onservatorshlp . 

f. Prior or related referrals? [x] Tea II No If yes, please Identify: 

*ht prior referrals filed as a group under cover letter dated January 2, 1990, 
of which relate to CenTrust and David Paul. 

g. Is person affiliated with any other financial Institution? [] Tas [x] No 
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or business enterprise? [x] Tt* (] No If ye • to either or both, plaaaa 
identify: 

Affiliations vlth approximately 34 companies art recorded in State of Florida 
corporate records and were listed on all previous referrals dated January 2, 
1990. 


a. Name: Alex (unknown) Daoud 

(First) (Middle) (Last) 

b. Address: 1800 Vest 24 Street, Sunset Island #3 

Hlani Beach Florida 33139 

(City) (State) (Zip) 

c. Date of Birth: (unknown) 

Social Security No. : (unknown) nay be 265 77 2311 

d. Relationship to the financial institution. Mark all applicable box(es): 

( ] Officer ( ] Agent ( ] Stockholder 

[ j Director [ j Appraiser [ j Accountholder 

[ j Employee ( j Borrower [xj Other, Specify: 

Attorney for CenTrust 
subsidiary 

e. Is person still affiliated with the financial institution? (x] Tes [] No 
If no, [] Terminated (] Resigned Date: 

Payments aada to Mr. Daoud wora rapraaancad to cover the period ending 
February 1990 

If no, describe circumstances: 

f. Prior or related referrals? (] Tes fx) No If yes, please Identify: 


g. Is person affiliated with any other financial institution? (x) Tes (] No 
or business enterprise? (xj Tee (] No If yes to either or both, please 
identify: 

Mr. Daoud stated in a letter that he also does legal work for Capital Factors, 
Inc., a wholly owned subsidiary of Capital Bank. 


8. This natter is being referred to the (x] FBI 

[ ] Secret Service [ ] IRS (Mark one) in Miami Florida 

(City) (State) 

and the U.S. Attorney in Miami Florida Southern District 

(City) (St) (Judicial District) 

9. Offer of Assistance 
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SECTION B 

TO BE COMPLETED IN REFERRAL CASES WHERE SUSPECTED CRIMINAL ACTIVITY INVOLVES 
PROBABLE LOSS (BEFORE REIMBURSEMENT OR RECOVERY) OF $10,000 OR GREATER OR IN ALL 
CASES, REGARDLESS OF AMOUNT, INVOLVING AN AFFILIATED PERSON WITHIN THE MEANING 
OF 12 C.F.R.I 561.29. 


1. Civ* a chronological and complete account of tha suspected violation. (If 

necessary, use Continuation Sheet.) 

-Relate key events to document and attach copiea of thoae document*. 

-Explain who benefited, financially or otherwiae, from the transaction, 
how much and how. 

•Furnish any explanation of the traneaction provided by the auapect and 
indicate to whom and when it waa given. 

-Furnish any explanation of the traneaction provided by any other person. 

-Furnish any evidence of cover-up by the suspect or evidence of an attempt 
to deceive federal or state examiners or others. 

-Indicate where the suspected violation took place (e.g. main office, branch, 
other) . 

•Recommend any further investigation that might assist lav enforcement 
authorities in fully examining the potential violation. 


In an interview (summary attached as Exhibit X) with Mr. Roland Baker, the 
former CEO of Old American Insurance Company (QAIC, a wholly-owned subsidiary of 
CenTrust Bank) , Baker stated that he was ordered by CenTrust Chairman David Paul 
in mid- 1988 to pay $5,000 to Alex Daoud, an attorney who Is also Mayor of Miami 
Beach. Mr. Baker had Ignored previous written instructions to make such payment 
since he, as CEO, knew of no reason why OAIC should be paying the money to 
Daoud. Mr. Paul then called personally and demanded it be taken care of right 
away or jobs would be terminated. Mr. Baker then complied. He stated that he 
had no knowledge that either Mr. Daoud or his firm were Insurance specialists, 
and further questioned their use by OAIC, which is headquartered in Kansas City, 
Missouri . 

In an attempt to follow up on this, the examiners determined that no attorneys 
letter had been obtained by CenTrust from Daoud or his firm during the May 31, 
1989 examination. (The bank is required to obtain such letters from all 
attomeys/firms doing legal work for the bank since the previous examination.) 
Upon repeated requests by the examiners, such attorneys letter was obtained 
and is included as Exhibit II. 

Also, numerous requests were made for a copy of any retainer agreement with 
Daoud or the firm. Finally, a copy of a brief and very general agreement dated 
May 19, 1988 (Exhibit III) was provldad which was addressed to Roland Baker on 
"Galbut, Galbuc & Menln" leccerheed. Mr. Baker wee obviously unaware of this 
document, which conceivably could have been produced after the fact based on the 
lengthy delay in obtaining It. Also obtained was an attorneys letter dated 
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October 17, 1989 stating services provided, most of which are unverlf lable . 

A schedule of payments by boch OAIC ($25,000 total) and latar CanTruat Bank 
($10,000 total) la attached as Exhibit IV. It is interesting to nota that tha 
two aoat racanc $5,000 chacks to Hr. Daoud in April and Nay 1989 (Exhibita V & 
VI, raapactivaly) vara: 1) paid by CanTruat and not OAIC, 2) aada out to "Alex 

Daoud" and not tha firm or avan "Alax Daoud, Eaquira" and 3) aant to Hr. Daoud* a 
home addraaa, not hia buainaaa addraaa. 

Hr. Bakar notad in hia diacuaaion with tha examiner that it vaa ahortly aftar 
hia baing ordarad to pay Mr. Daoud for unknown services that ha (Bakar) read in 
tha papar about all of Chair man Paul's difficulties in getting variances 
approved for hia yacht dock and saw where Hr. Daoud stood and spoke on Hr. 

Paul's behalf. 

Baaed upon tha circtaataneaa and Hr. Baker's representations , it is suspected 
that payments to Hr. Daoud may not have bean for tha purposes represented to tha 
Federal regulators. 


2. Indicate whether the. suspected violation appears to be an isolated incident 
or whether it relates to other transactions. (Explain) 

While Hr. Paul has engaged in other suspected crlalnal activities for which 
referrals have been prepared, these transactions with Hr. Daoud appear to be 
isolated. 

J. Exclusion of Information from the Referral: 

Has any pertinent information been excluded fron this referral as a result 
of any legal or other restraint? (] Tea (x) Vo if yes, why? 

Have the excluded information and/or doctaants been segregated for later 
retrieval? [] Yes (] Vo N/A 

r 

4. -• Witnesses : 

List any witnesses who might have information about the suspected violation 
and describe their position or employment. Indicate whether they, have been 
interviewed. 

i 

; I ' - - • - - - 

Hamas-. 

Position: Please contact the individuals noted in 

Address: Section A, Item 9 of this form for specific 

Phone Ho: information on witnesses. 

Bus. address: 

Bus . phone : 

Interviewed: 


5. Discovery and Reporting 


V: June 198B 
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OFFICE OF THRIFT SUPERVISION 
CRIMINAL REFERRAL FORM 
< OTS FORM 366 > 


0000059 


SECTION A 

TO BE COWLETEO FOR ALL CRIMINAL REFERRALS 


I. Nane, Location and Oockat Nunber of Financial Institution 
Nana: CenTrust Bank, a State Savings Bank 

Location: 

( straat ) 

(city, state) 

(ZIP) 

Oockat Nunber: 32745 

If activity occurred at branch offlca(e), identify: 

Activity occureo at Mam Office as detailed below. 

r I 

Z. Asset Size of Financial Institution: 98.961.146.000 (as reported on tha 

Sep tender 30, 1989 Thrift Financial Reoort). 

3. Approx lnate data and dollar anount (prior to any allowances for restitution 
or recovery) of suspected violation 

Oate: 1983 to 1989 Anount: Unknown 

(Month) (Oay) (Year) 

4. Sunnary characterization of the suspected violation. Hark appropriate 
box(es) with an X. 

(XI Oaf al cat l on/ Enbazz 1 anant C 1 Brlbery/6ratuity ( 1 Bank Secrecy Act/ 

(XI False Statenent (XI Misuse of Position Money Laundering 

( 1 Check Kiting or Self Oeailng C 1 Other( Describe) 

( I Bank Fraud ( ) Unexplained Loss 

( I Credit Card Fraud 

5. Has there bean any adnlssion or a confession? 

C I Yes (XI No If so, by uhon7 None 

6. Explanation/ Descript ion of Suspected Violation (6ive a brief sunnary of the 
suspected violation, explaining what is unusual or irregular about the 
transaction.) 

Mr. David L. Paul. Chairman and Chief Executive Officer of CenTrust 


100 S.E. Second Street 

Miam , FL 

33131 


*94 
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-rriuc OF THRimUHkHVISION 
CRIMINAL REFERRAL FORM (OTS 366) 


ots oonrrr dumber of 'the — 

FINANCIAL INSTITUTION: 02745 


Sank, a State Savings Bank (CenTrust) is susoected or* using coroorate 
funds (deoosits insured Oy the Federal Government througn tne Savings 
Association Insurance Fund (SAIF) f/k/a the FSLIC) and oersonnel to do 
extensive construction work and major renovations on his oersonal 
residence. This activity is considered to be a misuse of Mr. Paul's 
position, and a ntsaool icat ion of coroorate assets. 

If these allegations prove to be true, they nay constitute violations 
of Title 18 of the United States Criminal Code, sections 657 and 1006. 

A summary of these statutes are reproduced below: 

Title 18 U.S.C. see . 657 - Theft, embezzlement or willful 
misapplication of an insured institution's funds by an officer, 
director, agent or employee with intent to defraud the institution. 

Title 18 U.S.C. sec. 1006 - False entries and reports or statements, 
including material omissions, made with intent to injure or defraud an 
insured institution or deceive an Office of Thrift Supervision 
examiner! receiot of any benefit by an officer, agent or employee of 
the institution from a transaction of the institution with intent to 
defraud by the individual. 

» 

See Section B, item I of this criminal referral form for a more 
detailed discussion of the suspected violations. 

7. Percents) Suspected of Criminal Violation 

a. Name: Oavid L. Paul 

(First) (Middle) (Last) 

b. Address: 40, 42, 44 6 46 La Gores Circle Miami Florida 33 131 

(City) (State) (Zip) 

c. Date of Birth* May l 9 1939 : 

Social Sacurlty No.: I GS-32-84S3 

do Relationship to the financial institution. Mark all applicable box(es): 
CXI Officer [ 1 Agent (X) Stockholder 

(XI Olrector ( ) Appraiser (X) Aeeountholder 

( J Employee (X) Borrower IX] Other, Specify: 

Chairman of the Board and 
Chief Executive Officer 

e. Is person still affiliated with the financial institution? IX) Yes I ) No 
If no. ( ) Terminated I ) Resigned Oate: N/A 

(Month Day Year) 
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OFFICL or THRIFT SUPERVISION 
CRIMINAL REFERRAL FORM ( OTS 3fiS) 


SECTION B 

TO BE COfFLETH) LN REFERRAL CASES WHERE SUSPECTED CRIMINAL ACTIVITY INVOLVES 
PROBABLE LOSSC BEFORE REIMBURSEMENT OR RECOVERY) OF S 10.000 OR 6REATER OR IN ALL 
CASES. RE6ARDLESS OF AMOUNT. INVOLVING AN AFFILIATED PERSON WITHIN THE MEANIN6 
OF 12 C.F.R.Sc S61 .29. 


1. Give a chronological and complete account of the suspected violation. < If 
necessary, use Continuation Sheet.) 

-Relate key events to document and attach copies of those documents. 

-Explain uho benefited, financially or otheruise, from the transaction, 
hou much and hou. 

-Furnish any explanation of the transaction provided by the suspect and 
Indicate to whom and when it uas given. 

-Furnish any explanation of the transaction provided by any other person. 
-Furnish any evidence of cover-up by the suspect or evidence of an attempt 
to deceive federal or state examiners or others. 

-Indicate where the suspected violation took placet e.g. main office, branch, 
other ) . , , 

-Recommend any further investigation that might assist law enforcement 
authorities m fully examining the potential violation. 

Prior to Mr. Paul's November 1983 acquisition of CenTrust Savings 8ank 
(CenTrust), f/k/a Oade Savings, the institution had begun initial 
construction of a 47 story office building to be used as its heedouarters in 
downtown Miami. FL. The Tower uas substantially completed in 1988, and the 
institution was fully moved into the building in mid 1989. 

Concurrent with the purchase of CenTrust , Mr. Paul moved to Miami and 
purchased a nome at 4Z La 6orce Circle, Miami. FL 33131. Almost 
immediately, significant renovations began at the property. .Subseouent ly , 

Mr. Paul purchased three (3) adjoining properties ( 40 , 44 & 46 La Goree 
Cir. ) and the extensive renovations continued. 

A March 1989 appraisal of Mr. Paul's entire complex determined a value (upon 
completion) of S8.6 million. This appraisal was found to be of poor Quality 
and thus an independent reappraisal has been ordered by the Office of Thrift 
Supervision. CenTrust made loans to Mr. Paul totalling $6.1 million secured 
by his residences. 


In informal interviaui with former CenTrust employees, officers and 
directors , they allege that Mr. Paul was diverting funds from the 
construction of the CenTrust Tower to fund the major renovations and/or 
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CRIMINAL REFERRAL FORM < OTS 366) 


FINANCIAL INSTITUTIONS' "01745 


construction mat is ongoing at his personal residence, "he former officers 
stated that Mr. Paul often draooed of his successful acquisition of tne 
institution and his personal yacht at no personal cost. 

Preliminary findings indicate that the boon value of the Tower exceeds s i 50 
million. However, an independent aporaisal obtained by the Office of Thrift 
supervision valued the Tower at S103 million. This appraisal is 2*3 years 
old and thus only provides an indication of current value. 

It is believed that this activity has been intentionally concealed from 
Federal Regulators. Information which was provided by several former 
employees regarding this natter is attached. 


2. Indicate whether the euepected violation appears to be an isolated incident 
or whether it relates to other transactions. (Explain) 

This activity is similar to many others at the can*. As disclosed m the 
January M, 1988 and flay 31, 1989 examination reports, Mr. Paul has used the 
assets of the institution for his benefit on numerous occasions. See 
related 366 frlmgs submitted as of this date. 

• « 

3. Exclusion of Information from the Referral: 

Has any pertinent information been excluded from this referral as a result 
of any leoal or other restraint? ( 1 Yes (XI No If yes, why? N/A 

Have the excluded information and/or documents boon segregated for later 
retrieval? ( J Yes ( 1 No N/A 

4. Witnesses: 

List any witnesses who might have information about the suspected violation 
and describe their position or employment. Indicate whether they have been 
interviewed. 

Name: 

Position: 

Address: 

Phone No: 

Bus. address: 

Bus. phone: 

Interviewed: 


5. Discovery and Reporting 

a. Who discovered the suspected violation and when7 

The suspected violations > were discovered during the May 31 . 1989 


Please contact the individuals noted 
in Section A, Item 9 of this form for 
specific information on witnesses. 
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OFFICE OF THRIFT SUPERVISION 

CRIMINAL REFERRAL FORM OOOOO 

( OTS FORM 366) 


SECTION A 

TO BE COMPLETED FOR ALL CRIMINAL REFERRALS 


1. Nan*. Location and Docket Number of Financial Institution 
Nana: CenTrust Sank, a State Savings Bank 

Location: 

(street) 

(city, state) 

(ZIP) 

Oocket Number: ZZ ?45 

If activity occurred at branch of fleets), identify: 
net i vi ty occureo at Main Office as detailed below. 

Z. Asset Size of Financial Institution: 98,961,146,000 (as reoorted on the 

September 30, 1539 Thrift Financial Report). 

3. Approximate date and dollar amount (prior to any allowances for restitution 
or recovery) of suspected violation 

Oate: Various Amount: 9 Undeterminaole 

(Month) ( Oay) (Year) 

4. Summary characterization of the suspected violation. Mark appropriate 
box(es) with an X. 

t ] Defalcation/ Embezzlement ( 1 Bribery/Gratuity l 1 Bank Secrecy Act/ 

(XI False Statement (XI Misuse of Position Money Laundering 

( 1 Check Kiting or Self Oeallng (XI Other(Oescribe) 

( 1 Bank Fraud ( J Unexplained Loss - False Books & Records 

( 1 Credit Card Fraud 

5. Has there been any admission or a confession? 

( ] Yes (X) No If so. by whom? None 

6. Explanation/ Description of Suspected Violation <6ive a brief summary of the 
suspected violation, explaining what is unusual or irregular about the 
transaction. ) 

REVf June’ 1 919 — " " 
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- . • ■< \ * r i ;urtnu2U;n 

CRIMINAL REFERRAL form (OTS 366 ) 


•/wr . iurcnv i siun 


vJ I 3 UULKti NUMBtn Uh t nt 


FINANCIAL INSTITUTION: 32745 


Tne institution's oooks ano records are ooor. In most instances 
the transactions reviewed during tne May 31 , 1999 examination by 
the Office of Thrift Suoervision, material inaccuracies ana 
ommissions were noted. 

These inaccurate oooks ano recoras nave resulted in numerous 
'"eoorts submitted to government agencies u.e. Office of Thrift 
Suoervision f/k/a me Federal Home Loan flan* of Atlanta, Securities 
and Excnange Commission, the State of Florida, etc.) which fail to 
reflect tne true condition of CenTrust Ban*. This failure to 
maintain proper boons and records may result in violations of Title 
18 of the United States Criminal Code, sections 1001, 1006. 1008 
and 1014. These statutes are summarised below: 

Title 13 U.S.C. see . 1001 - General false statements statute - 
Knowingly ano willfully falsifying or concealing a material fact or 
making a false statement or maning or using false writing Knowing 
it to oe false. 

" 1 1 1 e 1 9 <J . = , 2 . ;;c. ' 306 - ff alse entries ano reports or 
statements, inducing material omissions, made with intent to 
injure or defraud an insured institution or deceive an Office of 
Thrift Supervision ex am inert receipt of any benefits by an officer, 
agent or emoloyee of the institution from a transection of the 
institution with intent to defraud by the individual. 

Title 19 U.S.C. sec . 1008 - False statements made to induce F5LIC 
(now Known as SAIF) insurance of accounts, passing false documents 
in order to influence the F5LIC. 

Title ig U.S.C. «ec. 1014 - False statement, oral or written, made 
knowingly for the ouroose of influencing the Office of Thrift 
Supervision if/K/a FHLBB > or any institution wnose deposits are 
federally insured upon any application, purchase agreement, 
commitment, loan, including willfully overvaluing land, property or 
security . 


7. Person! a) Suspected of Criminal Violation 


a. Name: 


Oavid 

(First) 


L. 


( Middle > 


Paul 
( Last ) 


b. Address: 40 , 42 . 44 & 46 La 6orce Circle Miami Florida 33131 

(City) (State) (Zip) 


c. Date of Birth: May 1 , 1 S39 
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Social Security No.: 150-52-8403 

d. Relationsnio to the financial institution, hark all aoolicadle box(es): 

CXI Officer C 1 Agent CXI Stockholder 

CXI Oirector C ] Appraiser CXI Accountholder 

( 1 Employee IX] Borrower CXI Other, Specify: 

Chairman or the Boara ana 
Chief Executive Officer 

e. Is person still affiliated uith the financial institution? C .:] Yes ( ] No 

If no, t ] Terminated ( ] Resigned Date: N/A 

(Month Oay Year) 

If no, describe circumstances: 

N/A 


f. Prior or related referrals? IX] Yes C 1 No If yes, please identify: 
Several 35S 's were filed on this date 


g. Is person affiliated with any other financial institution? ( ] Yes IX] No 
or business enterprise? IX] Yes I ] No If yes to either or both, please 
identify. 


According to records maintained by the State of Florida, the 
following is a list of corporations affiliated to David L. Paul, 
licensed to conauct business in the State of Florida. (This list 
is not believed to oe a complete list of hr. Paul's affiliated 
enterprises. It is near certainty that hr. Paul is affiliated with 
numerous other business enterprises licensed m other states. This 
information nas oeen requested from hr. Paul, and will be forwarded 


upon reeeiot ). 

• National Foundation for Ad 

• Flagler Street Corp. 

• Paulter Corporation 

• Pequennoek Shooomg Plaza 

• CenTrust , Inc. 

• CenTrust Savings Bank Serv. 

• 101 East Flagler. Inc. 

• International Oesign & Ois 

• CenTrust Trading Corporation 

• CenTrust Securities Corp 

• CenTrust Contract Corp 

• CenTrust Leasing Coro. 

• CT3T Title Agency, Inc. 


• PSO, Inc. 

• Oade Savings and Loan Cont 

• The Westoort Company 

• 1775 Washington LTD. 

• 177S Washington Avenue Core. 

• CenTrust Master Inc. 

• Rho Eosilon, Inc. 

« CenTrust Tower Management 

• CenTrust Financial Service 

• 101 Real Estate Corp. 

• C.I.C.H. Corp. 

• C.5.B.I. Corp. 

• CenTrust Title Agency. Inc. 
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'■'•‘Hut Or inrur i aurtHVisiuN 
CRIMINAL REFERRAL FORM <0TS 366 ) 


■Ji3 uuu x c i Nuntscn -jr mt 

FINANCIAL INSTITUTION: o:*i5 


SECTION B 

TO BE COMPLETED IN REFERRAL CASES UHERE SUSPECTED CRIMINAL ACTIVITY INVOLVES 
PROBABLE L0SS( BEFORE REIMBURSEMENT OR RECOVERY )0F SI®. 000 OR GREATER OR IN ALL 
CASES, RE6ARDLESS OF AMOUNT, INVOLVING AN AFFILIATED PERSON UITHIN THE MEANING 
OF 12 C.F.R.Sc 561.23. 


1. Give a chronological and complete account of the suspected violet ion. ( If 
necessary, use Continuation Sheet.) 

-Relate key events to document and attach copies of those documents. 

-Explain uho benefited, financially or otheruise, from the transaction, 
hou much and hou. 

-Furnish any explanation of the transaction provided by the suspect and 
indicate to uhom and uhen it uas given. 

-Furnish any explanation of the transaction provided by any other person. 
-Furnish any evidence of cover-up by the suspect or evidence of an attempt 
to deceive federal or state examiners or others. 

-Indicate where the suspected violation took place(e.g. main office, branch, 
other ) . 

-Recommend any further investigation that might assist lau enforcement 
authorities in fully examining the potential violation. 

During the May 31 . 1999 examination, the examiners encountered situations in 
unich managment attemptea to withhold CenTrust information and records from 
federal ana state examiners. 

Also. CenTrust's reoorts tc the Office of Thrift Supervision and to the 
Securities and Excnange Commission were found to contain false, inaccurate cr 
misleading information. Mr. Paul's use of numerous corporate entities (those 
owned Dy CenTrust ana those owned by Mr. Paul personally), employee reluctance 
to talk with examination oersonnel , ana inaaeauate boons and records give the 
appearance of willful attempts to withhold information from regulatory 
authorities. 

Attached are draft cooies of two comments from the May 31, 1989 examination 
report which documents specific instances of inaccurate and/or misleading 
books and records. The first, entitled "Global Hedge', documents a series of 
related transactions toages 139-217). The second, intitled ‘Books, Records 
and Financial Reporting , documents numerous other instances in suooort of 
this referral. 

2. Indicate whether the suspected violation appears to be an isolated incident 
or whether it relates to other transact ions. ( Explain) 

flEU:' June 1 388 
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- . - wLftc i ;*ufltJtn ur « he 
FINANCIAL INSTITUTION: CZ’^S 


“He false, misleading and inaccurate cooks ana records is pervasive tnrouQnout 
the institution. 

3. Exclusion of Information from the Referral: 

Has any pertinent information been excluded from this referral as a result 
of any legal or other restraint? C 1 Yes [.<] No If yes, uhy? N/A 

Have the excluded information and/or documents been segregated for later 
retrieval? C 1 Yes l ) No N/A 

4 . Ultnesses: 

List any ultnesses uho might have information about the suspected violation 
and describe their position or employment. Indicate whether they have been 
interviewed. (Use GOLD Cut and Paste to duplicate the answer format if 
there is more than one witness. Number as 4. a, 4.b, etc.) 

Name: 

Position: c lease contact (he individuals noted 

Address: ;r. Section A, Item 9 of this r;m r'er 

Phone No: soecific information on .ultnesses. 

Bus. address: 

Bus. phone: 

Interviewed: 


5. (Discovery and Reporting 

a. Uho discovered the suspected violation and when? 

The susoected violations) were discovered during the May 31. 1989 
examination conducted Ly the Office of Thrift Supervision, Atlanta 
Oistrict Cf/k/e Federal Home Loan Bank of Atlanta) and the State of 
Florida, Office of the Comotroller, Division of 8ankmg. 

b. Has the susoected violation been reported to the Board of Directors? 

( 1 Yes CX) No 

By whom and when? None 

c. Has the Board of Directors taken action? ( 1 Yes (XI No. If so, uhat and 
whan? The Board ha» not been notified 

d. Has the suspected violation previously been reported to federal or local 
law enforcement authorities or to any federal or state supervisory 
agency? ( ] Yes (X] No 

If so, by whom, to whom, and when? N/A 

6. LOSS 

REV: June 1988 
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OFFICE OF THRIFT SUPERVISION 

CRIMINAL REFERRAL FORM 000006Z 

(OTS FORM 366) 


SECTION A 

TO BE COMPLETED FOR ALL CRIMINAL REFERRALS 


t. Name, Location and Oocket Number of Financial Institution 
CenTrust Bank , a Stata Savings Bank 


< straat ) 

(city, stata) 

< ZIP ) 

Dock at Number: 22745 

If activity occurred at branch office(s), identify: 

Activity occurea at Main Office aa aetaiiea oelou. 

2. Asset Size of Financial Institution: *8 ,961 , 1 46 ,000 (as reoorted on the 

Seotanoer 38, 1989 Thrift Financial Resort). 

3. Approximate data and dollar amount (prior to any allowances for restitution 
or recovery) of suspected violation 

Oats: rtaren 31 '989 Amount: S232.I35 

(Month) (Day) (Year) 

4 • Sum m ary characterization of the suspected violation. Mark appropriate 
box(es) with an X. 

( I Oefal cat ion/ Embezzlement I ) Bribery/Gratuity ( 1 Bank Secrecy Act/ 

(XI False Statement IX] Misuse of Position Honey Laundering 

( 1 Check Kiting or Self Oealing (X) 0 t her ( Describe) 

( ) Bank Fraud I ) Unexplained Loss - Misuse of Corporate 

( 1 Credit Card Fraud Assets 

5. Has there been any admission or a confession? 

CXJ Yes C 1 No If so, by whom? Ihai man Paul :ces net oeny tr- facts, cut 
does not oeiieve n;s actions to be wrong cr criminal . 

6. Explanation/ Description of Suspected violation (Give a brief summary of the 
suspected violation, explaining uhat is unusual or irregular about the 
transaction. ) 

REV: June 1^8 

Page No. 1 


100 S.E. Second Street 

Miami , FI 

33131 


Location: 


2/03 


9531 



-runiNAL REFERRAL FORM 
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as 


Cavic L. Faui . Ir.airnan and Chief Executive Officer cf CenTrust Bank, 
a State Savings Ban* 'CenTrust; is suspected of misusing nis position 
and Bank funds in connection uitn CenTrust Trust's (a subsidiary of 
the Bank) purchase of a sailboat. Also, it is suspected that Chairman 
Paul attempted to conceal the ourenase of the sailboat from federal 
examiners. This may oe in violation of Title 18 of the United States 
Criminal Code, sections 657 and 1006. These statutes are snoun oelou: 

Title 18 U.S^C^ sec. S57 - Theft, embezzlement or willful 
misapolicat ion of an insured institution’s funds by an officer, 
director, agent or employee with intent to defraud the institution. 

Title 18 U.S.C. sec. >006 - False entries and reoorts or statements, 
including material omissions, made with intent to injure or defraud an 
insured institution or deceive an Office of Thrift Supervision 
exanineri receipt of any benefit by an officer, agent or emoloyee of 
the institution from a transaction of the institution with invent to 
defraud by the individual. 

7. Pereon(s) Suspected of Criminal Violation 

a. Nana: David- L. Paul 

(First) (Middle) (Last) 

b. Address: 40. 42, aa & 46 La 6ores Circle Miami Florida 53131 

(City) (State) (Zip) 

c. Date of Birth: nay i , 1939 

Social Security No.: 160-32-8403 

d. Relationship to the financial institution. Mark all applicable box(es): 

CX) Officer ( 1 Agent (X) Stockholder 

(XI Director ( 1 Appraiser (X) Accountholder 

( J Employee (X) Borrower (X) Other, Specify: 

Chairman of the Board and 
Chief Executive Officer 

e. le person still affiliated ulth the financial institution? KxJ Yes ( 1 No 

If no, C 1 Terminated ( 1 Resigned Oats: N/A 

(Month Oay Year) 

If no, describe circumstances: 

N/A 

f. Prior or related referrals? tX] Yes ( I No If yes, please identify: 
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SECTION 8 

TO BE COfFLETED IN REFERRAL CASES WHERE SUSPECTED CRIMINAL ACTIVITY INVOLVES 
PROBABLE LOSS! BEFORE REIMBURSEMENT OR RECOVERY) OF SIB. MB OR 6REATER OR IN ALL 
CASES. RESARDLESS OF AMOUNT. INVOLVING AN AFFILIATED PERSON UITHIN THE HEANIN6 
OF 12 C.F.R.Se SSI. 29. 


I. Gtv* a chronological and conplat# account of tha ouapactad violation. < If 
necessary, use Continuation Shoot.) 

-Relate koy ovonto to document and attach cooxoo of thooo documents. 

-Explain who bonofitod. financially or othorwioo. fro* tho transaction, 
hoy nuch and hoy. 

-Furnish any explanation of tho transaction provided by tho suspect and 
indicate to who* and when it uao given. 

-Furnish any explanation of the transaction provided by any other person. 
-Furnish any evidence of cover-up by the suspect or evidence of an attempt 
to deceive federal or state examiners or others. 

-Indicate uhere the suspected violation took placet e.g. nam office, branch, 
other). 

-Recommend any further investigation that night assist lay enforcenent 
authorities in fully examining the potential violation. 

Recording to Vincent OeFma, Executive Vice President of CenTruat Trust (a 
subsidiary of the Bank i . in March 1989, Mr. Paul instructed CenTrust Trust 
(Trust) to purchase a 40 foot Hinckley Sailboat known as tha "8odacious~ for 
9232,355. Tha minutes of the Board of Trustees of the Trust do not indicate 
approval of the purchase. Mr. Paul statad that tha sailboat was purchased for 
use by CenTrust Officers to entertain clients. 

According to Steven Weisbader, Controller of the Trust, in June 1989, Mr. Paul 
instructed tha Trust to remove the sailboat from the Trust's financial 
statements, therefore, the book value of 9232,325 was expensed on this date. 
Subsequent ly , Mr. Paul stated that he instructed Mr. weisbaoer to deoreciete 
the sailboat m the sane manner as the previous boat owned by the Trust, and 
Mr. Ueisbeder misinterpreted Mr. Paul's instructions. Accordingly, after 
being criticized by Office of Thrift Supervision exaniners .Mr . Paul stated 
that the accounting entry would be reversed and tne sailboat would be put pack 
on the books. However, as of the date of this filing, the Trust has not 
reversed the cited entry. The Trust still owns the sailboat, but it is net 
shown as an asset on any financial statement. 

The purchase of the sailboat is considered to be a misuse of corporate 
funds/assets. Mr. Paul's decision to "remove' the sailboat from the financial 
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statements zzuic :s construed as an aooarent atterot :o nice tre c-rcnaae. I - 
•act. Mr. =aui stated tnat : re ounersmo or tne ooat aid not fit weii «utn • re 
: "«ge of the Ban* in the new era of tne industry ana in light of the *3usn 
Sill." 

2. Indicate whether the suspected violation appears to be an isolated 
incident or whether it relates to other trensactions.( Explain) 

This activity is similar to many others at the Sank. As disclosed m the 
May 51, 1389 examination reoort , Mr. Paul has demonstrated a lack of 
regard for comolying with laws and regulations, and acts in a manner that 
will benefit himself. It is likely that numerous other transactions 
similar to the aoove exist at the institution. See related 366 filings 
submitted as of this date. 

3. Exclusion of Information from the Referral: 

Hae any pertinent information been excluded from this referral as a result 
of any legal or other restraint? C 1 Yes (X) No If yes, why? N/A 

Have the excluded information and/or documents been segregated for later 
retrieval? t ] Yes ( 1 No N/A 

4. Ult nesses: 

List any witnesses, who might have information about the suspected 
violation and describe their position or employment. Indicate whether they 
have been interviewed. 


nwv • 

Position: 
Address: 
Phone No: 
Bus. address: 
Bus. phone: 
Interviewed: 


Please contact the individuals noted 
in Section A, Item 9 of this form for 
specific information on witnesses. 


S. Discovery end Reporting 

a. Who discovered the suspected violation and when? 

The suspected violations) were discovered during the May 31 , 1 909 
examination conductco by tne Office of Thrift Suoervision, Atlanta 
Oistnet if/ v/o Federal Home Loan Bant of Atlanta) and the State of 
Florida. Office of the Comptroller, Oivision of 6anmng. 

b. Has the suspected violation been reported to the Board of Directors? 
( 1 Yes (X] No 

By whom and when? None 

REV: June 1988 
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OFFICE OF THRIFT SUPERVISION 
CRIMINAL REFERRAL FORM 

(OTS FORM 366) 0000064 


SECTION A 

TO BE COMPLETED FOR ALL CRIMINAL REFERRALS 


I . Name. Location and Oocket Number of Financial Institution 


Name: CenTrust Bank, a State Savinga Bank 


Location: 

(street) 100 S.E. Second Street 

(city, state) Miami , FL 
(ZIP) 33131 

Docket Number: ZZ74S 

If activity occurred at branch office(s), identify: 

Activity occurtfa at Main Office as detailea oeiou. 

Z. Asset Size of Financial Institution: $8 ,95 1 . 1 46 .000 (as reoorteo on the 

September 30, 1939 Thrift Financial Report). 


3. Approximate date and dollar amount (prior to any allouances for restitution 
or recovery) of suspected violation 


Date: Various 

(Month) (Oay) (Year) 


Amount: 1 Unknown 


4. Summary character izat ion 
box( es ) with an X. 

( 1 Def al cat ion/ Embezzlement 

(X) False Statement 
[ 1 Check Kiting 
( 1 Bank Fraud 


of the suspected violation. 

[ 1 Br lbery/Gratuity ( 1 
[ ] Misuse of Position 
or Self Oeallng ( 1 
l ] Unexplained Loss 
( ] Credit Card Fraud 


Mark appropriate 

Bank Secrecy Act/ 

Money Laundering 
Other< Describe) 

- Violation of Federal 
Election Campaign Act 
* Misapplication of 
funds . 


5. Has there been any admission or a confession? 

( ] Yes [X] No If so. by whom? None 

6. Explanat ion/ Description of Suspected Violation (Give a brief summary of the 
suspected violation, explaining what is unusual or irregular about the 


REV: June 1988' 
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OFFICE OF 'lrWr”i”uPKBWISIOI< 

CRIMINAL REFERRAL FORM ( OTS 3E6) 


0T5 DOCKET nDHBEITUF THE 

FINANCIAL INSTITUTION: ;:?i5 


transaction. ) 

The institution has formed a Political Action Committee ( PAC > 
suosiaiarv to contncute to political camoaigns. Enoioyees and 
Officers are strongly encouraged to contridute to this rAC. In fact . 
several former officers rave aiieQeo that dart 1 c isat icr. ;n the PAC is 
directly or indirectly a reauirenent for continued employment , high 
salaries sno Bonuses. “his may oe in violation of Title 13 of the 
Uni tea States Criminal Code, sections 657 and 1006, as well as in 
violation of the Federal Election Camoaign Act under Title 2 of the 
United States Criminal Code, section 441b. The Title 18 statutes are 
snoun below: 

Title 15 U.S.C. 3ec . 557 - Theft, embezzlement or willful 
misaoolication of an inaurea institution's funds by an officer, 
director, agent or emoioyee with intent to defraud the institution. 

“itle 1? U.S.C. -sc. ’ 006 - ^aise entries and reports or statements, 
mciuamg materia* omissions, naae with intent to injure or cefraud an 
insured institution or aeceive an Office of Thrift Supervision 
e.-.aminerj receipt of any benefits by an officer, agent or emoioyee of 
the institution from a transaction of the institution with intent to 
defrauo oy the individual 

Summar i cat ions of several interviews with former officers are attached 
which document these allegations. 

7. Person(s) Suspected of Criminal Violation. 


a . Name : 

Oavid 

L. 

Paul 



( First ) 

(Middle) 

(Last) 


b. Address: 40 , 42 , 

44 & 46 La oorce Circle 

Miami Florida - 

;313l 




(City) (Stats) ( 

Zip) 

c. Date 

of Birth: 

nay I . 1 939 



Social Security 

No.: 150-52-8403 



d. Relationship to 

the financial institution. 

. Mark all applicable 

box( as ) : 

1X1 

Officer 

C 1 Agent 

CXI Stockholder 


CXI 

Olrector 

( 1 Appraiser 

[X] Accountholder 


[ 1 

Employee 

l X ] Borrower 

[X] Other, Specify: 





Chairman of the 

Board and 




Chief Executive 

Officer 

e. Is person still 

affiliated with the financial institution? (X) 

Yes C 1 No 


REV: June 1388 
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office of thrift supervision 
CRIMINAL REFERRAL FORM (OTS 366 > 


OTS 00CKE7 NUMBER OF Tffg 

FINANCIAL INSTITUTION: §274S 


If no v deter ib* cir cun stance*: 

N/A 

f. Prior or related referrals? (X) Yes I I No If yet, please identify: 
Severe! 565*9 were filed on this date 


O* It person affiliated with any other financial institution? C 1 Yes (XI No 
or business enterprise? (XI Yes ( I No If yes to either or both, please 
identify: 

According to records Maintained by the State of Florida, the 
following is a list of corporetions affiliated to Oavid L. Paul, 
licensed to conduct business in the Stats of Florida. (This list 
is not believed to be a couplets list of Mr. Paul's affiliated 
enterprises. It is near eertamty that Mr. Paul is affiliated with 
nunerous other ousiness enterprises licensed in other states. This 
information nas oeen reouested from Mr. Paul , and will be forwarded 
upon receipt ) . 


• National Foundation for Ad 

• Flagler Street Corp. 

• Paul ter Corporation 

• Peouannoek Shooomg Plaza 

• CanTrust , Inc. 

• CanTrust Savings Bank Serv. 

• 1 01 East Flagler, Ine. 

• International Oesign & Ois 

• CanTrust Trading Corporation 

• CanTrust Securities Corp 

• CanTrust Contract Corp 

• CanTrust Leasing Corp. 

• CTST Title Agency, Inc. 

• Old Anar lean Title Ageney 

• Loan Tracking Systems, Ine. 

• CanTrust Foundation, Inc. 

• CanTrust Mortgage Corp. 


• PSD, Inc. 

• Oade Savings and Loan Cont 

• The Westport Company 

• I77S Washington LTO. 

• t?7S Washington Avenue Corp. 

• CanTrust Maatar Inc. 

• Rho Epsilon, Ine. 

• CanTrust Tower Management 

• CanTrust Financial Service 

• 10! Reel Estate Coro. 

• C.I.C.H. Coro. 

• w.S.3.1. Coro • 

• CanTrust Title Agency, Ine. 

• Multi -Builders Prooerties 

• Portfolio Divestment . Inc. 

• New World Symonony , Inc. 

• The Symphony Hall Foundation 


8. This matter is being referred to the (XI FBI 

( 1 Secret Service l 1 IRSCHark one) in Miami. Florida 

(City) (State) 

and the U.S. Attorney in Miami FL southern Oistrict of FL 

(City) (St) (Judicial District) 


9. Offer of Assistance 

The individuals listed belou are/ will be authorized to discuss this referral 
rev: June 1988 
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iNinTUTrbN: "5:745 


SECTION S 

TO BE COMPLETED IN REFERRAL CASES UHERE SUSPECTED CRIMINAL ACTIVITY INVOLVES 
PROBABLE LOSS< BEFORE REIMBURSEMENT OR RECOVERY )OF SI0.80® OR GREATER OR IN ALL 
CASES. REGARDLESS OF AMOUNT. INVOLVING AN AFFILIATED PERSON UITHIN THE MEANING 
OF IZ C.F.R.Sc SGI.Z9. 


I. Give a chronological and complete account of the suspected violation. < If 
necessary, use Continuation Sheet.) 

-Relate key events to document and attach copies of those documents. 

-Explain uho benefited, financially or otheruise, from the transaction, 
hou much and hou. 

-Furnish any explanation of the transaction provided by the suspect and 
indicate to whom and uhen it was given. 

-Furnish any explanation of the transaction provided by any other person. 
-Furnish any evidence of cover-up by the suspect or evidence of an attempt 
to deceive federal or state examiners or others. 

-Indicate uhere the suspected violation took placeie.g. main office, branch, 
other ) . 

-Recommend any further investigation that might assist lau enforcement 
authorities in fully examining the potential violation. 

See Section A. 6. and attached summaries of interviews of former officers of 
CenTrust . 

2. Indicate whether the suspected violation appears to be an isolated incident 
or whether it relates to other transact ions. ( Explain) 

It is likely that similar incidents exist at the institution. 

3. Exclusion of Information from the Referral: 

Has any pertinent Information been excluded from this referral as a result 
of any legal or other restraint? ( ) Yes (XI No If yes, why? N/A 

Have the excluded Information and/or documents been segregated for later 
retrieval? ( ) Yes ( I No N/A 

4. Witnesses: 

List any witnesses who might have information about the suspected violation 
and describe their position or employment. Indicate whether they have been 
interviewed. 

Name: 


REV: June 1988 
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-••••••*. * i iw no 1 1 i u riON: 

Position: 

Address: 

Phone No: 

Bus. address: 

Bus. phone: 

Interviewed: 

5. Discovery and Reporting 

a. Uho discovered the suspected violation and when? 

The suspected violations ) were discovered during the May 31, 1989 
examination conducted by the Office of Thrift Supervision, Atlanta 
District (f/k/a Federal Home Loan Bank of Atlanta) and the State of 
Florida, Office of the Comptroller, Division of Banking. 

b. Has the suspected violation been reported to the Board of Oirectors? 

( 1 Yes IX) No 

By whom and when? None 

c. Has the Board of Oirectors taken action? ( ] Yes (X] No. If so, what and 
uhen7 The fioara has not been notified 

d. Has the suspected violation previously been reported to federal or local 
law enforcement authorities or to any federal or state supervisory 
agency? ( ] Yes (X] No 

If so, by whom, to whom, and whon7 N/A 

6. LOSS 

a. Amount of Loss Knoun:S Unknown f. Name of surety bond eo. 

b. Restitution by: National Union Fire Insurance 

Company of Pittsburgh, PA 

None S 0 g. Amount of Bond SS, 000, 000 

h. Amount of deductible S7S0.000 

c. Settlement by 1. Uas claim filed ( )Yes (X)No 

surety company S None If yes when. N/A 

d. Total restitution 

and settlement to date. S 0 J. Is additional loss expected? 

I 3 Yes I 1N0 Unknown 

e. Total loss to date S Unknown ( if yes explain in B - 1 ) 

7. Has the suspected violation had a material impact on or otherwise affected 
the financial soundness of the institution? [X] Yes ( I No If yes, please 
explain. 

If the institution is found to be guilty of any criminal wrongdoing, and 

flg C I: - June l 9S5 
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* 

* 

Office of Thrift Supervision 

Department of the Treasury 

475 Peschircc Street. N E~ Atlanta. Ccvffia J0J09 • 404/898-0771 
P.O. Bos 105217. Atlanta. Oeorfta 30348-5217 


November 21, 1989 


Mr. David L. Paul 
Chairman of the Board and 
Chiaf Executive Officar 
CanTrust Bank, A Stata Savings Bank 
Ona CanTrust Financial Cantar 
Miami, Florida 33232-2198 

Daar Mr. Paul: 

Wa hava racaivad and reviewed your lattar of 
November 20, 1989, r aquas ting a r aeons idarat ion of our 
previous dirsctivas of CanTrust not to pay dividands on its 
prafarrad stock and to discontinue 'repurchasing the preferred 
stock. 

The pending application filed by Great Western to 
purchase 63 branches and approximately 32,400,000,000 of 
CanTrust *s core deposits, together vith the related 
restructuring of CanTrust, is currently being reviewed by 
this office and other regulatory authorities. This 
transaction will have a saterial impact on CanTrust # s capital 
compliance and future earning capacity. 

The complexity of the proposed transaction and its 
potential impact on CanTrust 'a future viability require that 
we carefully analyze the sale to Insure that the purported 
benefits arm not outweighed by risks which would disadvantage 
the institution and the insurance fund. 

Accordingly, va are not in a position to approve the 
reduction of CanTrust* s capital through the payment of 
dividends or the use of cash to repurchase preferred stock, 
even if that might change the character of the capital base 
at this time. 
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CenTrust 


from 1A 


They added that Paul's "pat- 
tern of self dealings for personal 
benefit has contributed to Cen- 
Trust’s deteriorated financial con- 


The regulators' investigative 
documents are believed to have 
been sent to the FBI and U.S. 
Attorney's Office in Miami at the 
beginning of the year. They are 
merely a first step in a process that 
may or may not lead authorities to 
pursue criminal charges. They are 
not an indication of guilt, and no 
charges have been filed against 
Paul 

Paul denies any wrongdoing. 
His attorney said the case against 
the former CenTrust chairman ap- 
peared flimsy. 

"If that’s what they’re looking 
at to possibly indict him. I’m a little 
relieved." said Sanford Bohrer, 
Paul's attorney. "I keep waiting 
for them to come up with some 
serious stuff.” 

Already. Paul’s flamboyance 
— marked by his artwork, yacht 
and CenTrust’s 47-story office 
, tower — are a well-known chapter 
1 in the story of the high-flying S&L 
executives involved in the huge 
thrift scandal. The entire bailout 
could cost taxpayers as much as 
• $ 500-billion over the next 30 
years. 

Many executives of failed 
thrifts -have not been charged, 
however, and members of Con- 
gress are now calling for a special 
prosecutor to investigate the thrift 
i As of February, lawmak- 
ers say. the Justice Department 
.'had a backlog of 21,000 referrals 
; of possible wrongdoing in financial 
■ institutions. 

The St PtUnbwj Tima re- 
! viewed copies of 10 CenTrust re- 
; femis and also r eviewed a 1989 
regulator’s examination that pro- 
vided the government with evi- 
dence to seise CenTrusL^^^ 

few cases that already have been 
publicised, hot they do ant i 
one sf the more a c ton ona 
tiooa — that Paul used CeaTraat 
mousy to buy >20 r»lh- ■ art- 
work displayed is his home. 

Federal officials with the U.S. 
Attorney’s Office, FBI and Office 
of Thrift Supervision d ec li ned to 
disclose if the art esse or others 
had been referred. They alao re- 
fused to elaborate on the allega- 
tions in the other 10 referrals. 

The aocoMtaoDS my tha* 

■ Paid is inspected of iUcgafiy 

"perking" $25-aulhon in asavitfes 
in the Bmk of Credit end Com- 
merce International (BCCU- In an 
unrelated cue this year. BCCI 

pleaded guilty la Tampa to laua- 

dering cocaine profits. 

BCCI helped out CenTrust 
when the thrift was unable to aeU 
all of the $150-millioo in high-risk 
securities it issued in May 1988. 
regulators say. BCCI agreed to 
buy >25-million in CenTrust secu- 
rities, regulators say, so that other 
investors wouldn't bo worrlod 
about CenTrust’s financial health. 

CenTrust repurchased the se- 
curities for $2 5-million two 
months later. 

"It ia highly likely that this 
transaction was consummated only 
to preserve investor perceptions of 
CenTrust’s ability to sell tho entire 
e i «••••• " »!*• 


Some CenTrust extravagances 

Whan raguiators reviewed CenTrust's boohs last year, they 
reported finding thousands of doMars worth of extravagances 
that thrift chairman David Paul billed to the SAL or its affiliates. 
CenTrust purchases that federal regulators listed m a 1989 ex- 
amination report include: 

e $150,088 in CenTrust assets that were Kept at Paul s 
home. The merchandise included a dehumidifier . a deep fryer 
and mobile telephones. 

a $35,662 from Tiffany and Co. lor such items as engraved 
calling cards, matches, a $278 baby gift for an executive of 
Orexet Burnham Lambert and $434 lor a wedding gift to Miami 
Beach Mayor Alax Daoud. 

a $20,952 for linens from a Paris vendor. 

a $33,966 in limousine service from February 1987 to Janu- 
ary 1989. 

e $47,020 for Paul's extended stay at the Stanhope Hotel in 
New York City. 

■ $147,288 lor the thrift’s 1988 annuel meeting in Connecti- 
cut. 1 « ' % i - 


buy Daoud’s "favorable consider- 
atioo” of a zoning variance. The 
payments were allegedly made in 
1988 and 1989. 

Paul needed a permit to build a 
huge teak dock for his 90-foot 
yacht outside his Miami Beach 
home. Daoud ended up supporting 
the dock, though he denies he did 
so because of the CenTrust fee. 

If the accusation is true, "the 
payments take the form of a gratu- 
ity paid Mr. Daoud and are consid- 
ered a misapplication of bank funds 
by Mr. Paul for his own personal 
gain." the regulators wrote. 

The accusation is bolstered by 
a statement that Roland Baker, the 
former head of CenTrust’s insur- 
ance subsidiary, made to the regu- 
lators. Baker told rejpilators that* 
Paul ordered him to pay Daoud. 
but that he initially refused be- 
cause he thought the fee was un- 


"Mr. Paul then called personal- 
ly and demanded it be taken care of 
right away or jobs would be termi- 
nated. Mr. Baker then complied," 
according to an account of Baker's 

■ Paul had a CenTrust subsid- 
iary pay $54,736 to cover the in- 
surance on his yacht, called the 
Grand Cm. and for credit-card 
bills and moving expenses of the 
yacht's captain. In addition, he ia 
accused of f*** 4 *"! tbe subsid- 
iary's mooey to pay the salines of 
yacht crew members. 

Paul has partly reimbursed the 
subsidiary, regulators reported. 

■ Paul’s employees were 
"strongly encouraged” to contrib- 
ute to CenTrust political action 
committees (PACa) that gave cam- 
paign mooey to members of Con- 
gress. Florida state Comptroller 
Gerald Lewis and others. • 

"In (act. several former offi- 

cers have alleged that pertidpetioo 

in the PAC is directly or iodirectly 
a requirement for continued em- 
ployment. high salaries and bo- 
nuses," the regulators’ document 

says. 

The House Banking Commit- 
tee found earlier this year that 
CenTrust, its PAC and CenTrust 

re $338,628 to cam- 


paigns in the 1980a. Several politi- 
cians also were entertained by 
Paul on his yacht or given the use 
of his jet 

For example. Lewis. Florida’s 
rhirf tanking regulator, once at- 
tended a party in his honor at 
Paul’s home, according to a state- 
ment Florida hanker T. J. "Ted” 
Hoepoer gave the regulators. 

"He (Hoepner) said Lewis ap- 
peared nervous and said. *ShouldI 
be here?* Hoepoer said be jokingly 
replied. ’Should / be here,’ ’’ the 
regulators reported. 

Lewis has since taken action 
against CenTrust. accusing Paul of 
operating the thrift as if it were 
Paul’s "own personal piggy bank." 

■ At Paul’s direction, a Cen- 
Trust subsidiary spent $232,355 
for a 40-foot sailboat called the 
Bodacious in 1989. The regulators 
called the expenditure a misuse of 
corporate mooey and claimed Paul 
tried to hide the purchase from 

Paul has denied wrongdoing in 
this instance, though be conceded 
the boat was purchased to enter- 
tain clients. 

■ Paul used CenTrust mooey 
and workers to do extensive reno- 
vations on his $8.6-million Miami 
Beach home, according to former 
CenTrust officers. 

The regulators reported that 
the officers told them Paul "was 
diverting funds from the construc- 
tion ofCenTnist Towers to fund 
the major renovations (at hia 
home). 

"TTie former officers stated 
that Mr. Paul often bragged of hia 
successful acquisition of the insti- 
•: tutioo and his personal yacht at no 
personal coat." the regulators’ 
statement says. 

The regulators say that the 
expenditures were intentionally 
concealed from bank examinen in 

th* oiid* to 1st* 1980s. 

■ CenTrust bought $208,000 
in Oriental rugs that regulators 
allege were used in Paul’s home. 
He also was given 20 cases of 
Baccarat crystal from the Cen- 
T rust-financed Stanhope Hotel in 
New York City after the hotel filed 
for bsoknmUy. 


Inventory of stolen art ordered 




DALLAS — A federal judge on 
Tuesday ordered th* bank that haa 
been holding a cache of stolen tne- 


Whitewright said he never knew 
the art had been stolen and haa 
been trying to mediate the dispute 
over its ownership. 
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Lne former CenTrust chairman ap- 
. peared .liirsy. 

"If that's what they’re looking 
at to possibly indict him. I’m a little 
relieved," said Sanford Bohrer. 
Paul’s attorney. "I keep waiting 
for them to come up with some 
serious stuff." 

Already. Paul’s flamboyance 
— marked by his artwork, yacht 
and CenTrust’s 47-story office 
tower — are a well-known chapter 
in the story of the high-flying S&L 
executives involved in the huge 
thrift scandal. The entire bailout 
could cost taxpayers as much as 
$500-billion over the next 30 
yean. 

Many executives of failed 
thrifts have not been charged, 
however, and mem ben of Con- 
gress are now calling for a special 
prosecutor to investigate the thrift 
scandal. As of February, lawmak- 
ers say, the Justice Department 
ihad a backlog of 21.000 referrals 
; of possi b l e wrongdoing in financial 
•institutions. 

The St PtUnbura Tima re- 
viewed copies of 10 CenTrust re- 
ferrals and also reviewed a 1989 
regulator's examination that pro- 
vided the government with evi- 
dence to seize CenTrust. 

. The 10 accusations include a 
few cases that already have been 
publicized, but they do not include 
one of the more notorious allega- 
tions — that Paul used CenTrust 
money to buy $29-millioo in art- 
work displayed in his home. 

Federal officials with the U.S. 
Attorney's Office. FBI and Office 
of Thrift Supervision declined to 
disclose if the art case or others 
had been referred. They also re- 
fused to elaborate on the allega- 
tions in the other 10 referrals. 

The accusationa say that: 


■ Paul is suspected of illegally 
"parkxng" 125-million in securities 
m the Bank of Credit and Com- 
merce International (BCCD.* In an 
unrelated case this year, BCCI 
pleaded guilty in Tamps to iaun- 
1 fnniw profits. 

^CI helped out CenTrust 


dering < 
BC( 


when the thrift was unable to sell 
ail of the $150-fnillion in high-risk 
securities it issued in May 1988, 
regulators say. BCCI agreed to 
buy $25-million in CenTrust secu- 
rities, regulators say, to that ocher 
investors wouldn’t be worried 
about CenTrust’s financial health. 

CenTrust repurchased the se- 
curities for 825-million two 


m on th s later. 

*Tt m highly likely that this 
transaction was consummated only 


to preserve investor perceptions of 
CenTrust's ability to sell the entire 
1150-million issue,’’ the regula- 
tors wrote in their document to the 
FBL 

The transaction has another 
player: Ghaitli Pharaan, who 
owned 28 percent of CenTrust 
stock and an interest in the stock 
brokerage firm that handled the 
deal and reportedly has had a fi- 
nancial interest in BCCI as wdL 

Rafultfors aay this tnMKtfea 

They also aay CenTrust faded to 
disclose it in reports to the gevetw- 


■ Si 47.288 for tno thrift s 1988 annual mooting m Connmcti- 


buy Daoud’s "favorable consider- 
ation” of a zoning variance. The 
payments were allegedly made in 
1988 and 1989. 

Paul needed a permit to build a 
huge teak dock for his 90-foot 
yacht outside his Miami Beach 
home. Daoud ended up supporting 
the dock, though he denies be did 
so because of the CenTrust fee. 

If the amisarion is true, "the 
payments take the form of a gratu- 
ity paid Mr. Daoud and are consid- 
ered s misspplicsrion of bsnk funds 
by Mr. Paul for his own p er s o ns! 
gain," the regulators wrote. 

The accusation is bolstered by 
a statement that Roland Baker, the 
former head of CenTrust’s insur- 
ance subsidiary, made to the regu- 
lators. Baker told regulators that- 
Paul ordered him to pay Daoud, 
but that he initially refused be- 
cause he thought the fee was un- 


"Mr. Paul then called personal- 
ly and demanded it be taken care of 
right away or jobs would be termi- 
nated. Mr. Baker then complied." 
according to an account of Baker's 
interview. 

■ Paul bed s CenTrust subsid- 
iary pay 854,736 to cover the in- 


paigns in the 1980s. Several politi- 
cians also were entertained by 
Paul on his yacht or given the use 
of his jet. 

For example, Lewis, Florida's 
chief banking regulator, once at- 
tended a party in his honor at 
Paul's home, according to s state- 
ment Florida banker T. J. ’Ted" 
Hoepner gave the regulators. 

"He (Hoepoer) said Lewis ap- 
peared nervous and said. 'Should I 
be here?* Hoepner said he jokingly 
replied. 'Should / be here,’ " the 
regulators reported. 

Lewis has since taken action 
against CenTrust. accusing Paul of 
operating the thrift as if it were 
Paul’s "own personal piggy bank." 

■ At M's dtrectm. a Can- 
onist subsidiary spent 8232,355 
for t 40-font sailboat called the 
Bodacionm 1989. The regulators 
called the expenditure s misuse of 
corporate mooey and claimed Paul 
tried to hide the purchase from 


Paul has denied wrongdoing in 
this instance, though he conceded 
the boat was purchased to enter- 
tain clients. 

■ Paul used CcnTruat money 


Croud Crm, and for credit-card 
biUa Mid moving expenses of the 
yacht’s ca pt a in. In addition, be is 
accused of % subsid- 

iary's mooey to pey the salaries of 
yacht crew members. 

Paul baa partly reimbursed the 
subsidiary, regulators reported. 

■ PiTe employ ee * were 

urn t^C^Tm'lpoLtkai action* 
k(PA£e)lhet 
to 



"In fact, several former offi- 
cers have alleged that puticipetion 
in the PAC is directly or indirectly 
a requirement for continued em- 
ployment, high salaries and bth 
nuses," the regulators’ document 
says. 

The House Banking Commit- 
tee found earlier this year that 
CenTrust, its PAC and CenTrust 
employees gave 8328.528 to cam- 


vatksM on his 88.6-miilioo Miami 
Batch home, according to former 
CenTniet officers. 

The regulators reported that 
the officers told them Paul “was 
diverting funds from the construc- 
tion of CenTrust Towers to fund 
the mtjor renovations (at his 
home). 

"The former officers stated 

that Mr. Paul often bragge d of hie 
succ ess ful acquisition of the insti- 
tution and his personal yacht at no 
iet," the regulators’ 
statement says. 

The regulators say that the 
expenditures were intentionally 
concealed from bank examiners in 
the mid- to late 1980s. 

■ CanTruat bought $206,000 
■ Orwptal ruga that reg u fotor a 
allege were eeed m Peel’s ho me . 
He also eras given 20 cases of 
Baccarat crystal from the Cen- 
Trust-financed Stanhope Hotel in 
New York City after the hotel filed 
for bankruptcy, they reported. 


Inventory of stolen art ordered 


Whitewright said he never knew 
the art had been stolen and has 
been trying to mediate the dispute 


DALLAS — A federal judge on 
Tuesday ordered the bank that has 
been holding a cache of stolen me- 
dieval art to open its vault for 
inventory by the East German ca- 
thedral that claims the treasure. 

U.S. District Judge Sidney A. 
Fitzwater also ordered that the 
time and place of the inspection bt 

kept secret to protect the inspec- 

tors tod the objects. 

The art is believed to have 
been stolen from a German mine 
shift at the end of World War Q by 
a U.S. soldier from Texas. 

The pr e si d en t of a First Na- 
tional Bank branch in the town of 


over its ownership. 

The Lutheran cathedral in 
Quedhnburg, East Germany, is su- 
ing to recover the artwork from 
First National and the family of the 
late Joe T. Meador, a former Army 
first lieutenant who is believed to 
hav* stolen the objects. 

Meador died in I960, and hit 
family put the obje ct s in the bank 
for safekeeping, said branch Presi- 
dent John Parley. He said the bank 
will ask to be dropped from the 
lawsuit baesusa First National 
never claimed to own the relics. 


mcnl 

Paul haa deni ed that H was a 
conflict of Interest, according to 
the Miami Harold. 

■ CanTruat and an affiliate 

paid Miami Beach Mayor Ales 
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picks must be severely restricted. Third, even tougher capital 
standards must be imposed and more important, accurate account- 
ing systems, such as market value accounting, must be adopted to 
ensure that real capital protects the taxpayers. 

We must intervene in weak institutions sooner when the cost of 
resolution is lower, the opportunity for abuse smaller. Finally, Mr. 
Chairman, we must not shrink from closing banks and thrifts. As 
the Drexel failure demonstrated, even large official institutions 
with deep interrelationships can fail without causing chaos. 

Mr. Chairman, I hope that this hearing continues as you intend 
it to, to show not only the excesses in the system, but paint a path 
to recover in the future so that we can assure the taxpayers, as 
they are asking us every day, that this will never happen again. 

[The prepared statement of Mr. Schumer can be found in the ap- 
pendix.] 

The Chairman. Thank you, Mr. Schumer. 

That is the intention. Our first witness, as I indicated, is our 
friend, Mr. Seidman, and without any further adieu, we recognize 
you, Mr. Seidman. You may proceed as you deem best. We want to 
thank you for giving us your prepared statement, which is short 
and to the point. 

We- will recognize you at this point. 

STATEMENT OF WILLIAM SEIDMAN, CHAIRMAN, FEDERAL DE- 

POSIT CORPORATION; ACCOMPANIED BY SANDRA A. WAL- 
DROP, DEPUTY REGIONAL DIRECTOR, REGIONAL OPERATIONS. 

RESOLUTION TRUST CORPORATION 

Mr. Seidman. Thank you, Mr. Chairman, members of the com- 
mittee. It is a pleasure to once again appear before you. 

You have asked that the FDIC and RTC respond to several ques- 
tions relating to what we have found since being appointed conser- 
vator of CenTrust Bank on February 2 of this year. Although we 
always try to be as responsive as possible to the committee, we 
have not yet been involved with the institution long enough to 
answer all your questions. 

However, our preliminary analysis thus far indicates that the 
failure of CenTrust will result in a substantial loss to the RTC, 
probably in excess of $2 billion. This loss was a result of prior mis- 
management and poor operating procedures, risky investments. 

This institution was operated like an investment bank, but even 
as investment bank it was operated very poorly. The management 
controls and other such things were simply not present. 

With me today are Ms. Sandra Waldrop, and Mr. Kurt Wiers- 
chem. Ms. Waldrop is the Deputy Regional Director in the RTC 
Eastern Region Office and is in charge of regional operations relat- 
ing to conservatorships, including Centrust. Mr. Wierschem is both 
the RTC managing agent and tne chief executive officer of Cen- 
Trust Bank. 

They are here today to provide you with testimony and to 
answer questions about the activities at CenTrust based upon their 
own observations. It was my thought that it would be better to 
have the people actually on the job reporting to you what they 
were finding since we have not yet completed that investigation. 
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We are pursuing a complete investigation of CenTrust to deter- 
mine its present status and whether any fraud or other misconduct 
occurred and to pursue those who may have acted in an inappro- 
priate way. While we believe the potential for fraud exists, our in- 
vestigation is not yet complete in that area. 

There is no foolproof way of preventing losses to thrifts in the 
future. We can, however, offer three sound principles of supervi- 
sion that have worked well in the past. 

First, the industry must be well-capitalized. Second, proper ac- 
counting standards, which reveal true financial condition, must be 
followed. Third, and most importantly, there must be a supervisory 
staff and program in place that is tough, fair, responsive and free 
of political pressures. 

Mr. Chairman, if it is acceptable to you, I would like to introduce 
my colleague, Mr. Wierschem so that he can give you testimony on 
what he has found at the CenTrust Bank. 

The Chairman. Certainly, Mr. Seidman. 

Did I hear you correctly say you estimated this to be in excess of 
$2 billion? 

Mr. Seidman. Two billion dollars, yes sir. 

The Chairman. Thank you. 

STATEMENT OF KURT WIERSCHEM. MANAGING AGENT, 
CENTRUST BANK, ASSB 

The Chairman. Mr. Wierschem. 

Mr. Wierschem. Good morning,' Mr. Chairman, and members of 
the committee. 

I am pleased today to provide information relating to CenTrust 
Bank. I am the managing agency of the institution for the RTC, 
and my comments are based on the information we have gathered 
since a gauming that role. 

CenTrust Bank was placed in conservatorship on February 2, 
1990, by the Office of Thrift Supervision after a finding that it was 
operating in an unsafe and unsound maimer. The BTC’s goals in 
CenTrust, as in each conservatorship, are to establish control, 
maintain customer services, evaluate the institution’s condition, 
identify and account for loss es , and recommend viable alternatives 
for the least costly resolution of the institution. . 

The RTC has been conservator of CenTrust for less than 2 
months. The RTC employees involved in the intervention are not 
trained examiners, but rather, are a mixture of asset managers 
and employees trained in the various operational areas of financial 
institutions-. 

Our focus has not been that of a regulator, rather, we have taken 
over the daily management of the institution and are proceeding to 
down-size and prepare the institution for resolution. We have not 
reviewed the institution’s history, nor are we approaching the insti- 
tution as examiners typically would. We do have our investigation 
unit reviewing the institution’s records to determine if suits and 
claims for insider abuse or professional liability are warranted. 

I Our observations are pre liminar y at this time and are often 
[based on interviews with employees at CenTrust. Upon entering 
iCenTrust, we found that the operation of this institution was simi- 
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STATEMENT OF JOHN E. RYAN, DISTRICT DIRECTOR, ATLANTA 

OFFICE OF THRIFT SUPERVISION; ACCOMPANIED BY MARIA I. 

RICHMOND, DEPUTY DIRECTOR OF SUPERVISION OPER- 

ATIONS, ATLANTA OFFICE OF THRIFT SUPERVISION; LAW. 

RENCE H. FUCHS, DEPUTY COMPTROLLER, STATE OF FLORIDA; 

AND PARK T. ZIMMERMAN, OTS OFFICE, ATLANTA 

Mr. Ryan. Thank you, Mr. Chairman. 

We are pleased to have the opportunity to help this committee in 
its efforts to determine the facts and circumstances surrounding 
the failure of CenTrust Bank, a State savings bank, Miami, FL. 
CenTrust. 

CenTrust, with assets of nearly $9 billion, is the largest institu- 
tion regulated by the Atlanta District of the Office of Thrift Super- 
vision. On February 2, 1990, the OTS turned CenTrust over to the 
Resolution Trust Corporation, RTC, which was appointed conserva- 
tor and on March 2, 1990, CenTrust was declared insolvent and 
placed into receivership. 

The failure of CenTrust was the final chapter in what began in 
1983 as an attempt to resolve, without cost, tne troubled Dade Sav- 
ings Bank by selling it to David Paul, a Westport, CT, real estate 
investor. 

Let me state at the outset that neither Ms. Richmond nor I were 
present throughout the entire period of operation of CenTrust. I 
came to Atlanta in November 1989, and my personal involvement 
with CenTrust is limited to the 3 months before it was placed into 
conservatorship. 

Ms. Richmond has a longer period of regulatory experience with 
CenTrust, having assumed the role of supervisory agent with re- 
sponsibility for CenTrust in January 1988. In preparation for this 
testimony, both Ms. Richmond and I reviewed the extensive Hies 
on this institution and had numerous discussions with OTS staff 
that dealt with CenTrust at various times. 

Our testimony and answers to the committee’s questions will be 
based on information that we believe reliable, but not on first-hand 
knowledge in many instances. Our statement does not attempt to 
be a complete exposition of every issue, but covers the essential 
matters that we believe had a material effect on the institution. 

The sale of Dade Savings Bank in 1983 occurred in an environ- 
ment of high interest rates. When the purchase transaction was 
marked-to-market, CenTrust — later to be the new name of Dade 
SavingB — had assets of $1.8 billion and liabilities of $2.3 billion. 
The difference, which amounted to $525 million, was booked as 
“Goodwill.” This $525 million nonearning asset had to be supported 
with high-cost liabilities and had to be written off through charges 
to after-tax earnings over 25 years. 

The “goodwill” created a substantial drain on eamingB which, 
coupled with the other problems of Dade Savings, made it highly 
improbable that operations as a traditional thrift would produce 
the rate of return needed to maintain a viable institution. 

CenTrust turned to high-risk investments and rapid growth to 
generate the needed income. While the final results are not yet in, 
the ultimate loss in disposing of the now $9 billion CenTrust may 
well be substantially greater than the $525 million loss present in 
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ing of all purchases of art work cost in excess of $25,000 was sent 
to CenTrust. As a result of this directive, it was learned that the 
art purchases totaled $29 million. Subsequently, a supervisory 
letter dated March 15, 1989, requesting a meeting with CenTrust's 
board of directors was sent by Atlanta regulators. The board was 
severely criticized for permitting the purchase, was directed to 
cease such purchase and to develop a plan for the sale of the art. 
The controller for the State of Florida subsequently issued a direc- 
tive which was later converted to a cease and desist order requiring 
the sale of the art within 6 months. The board agreed to the sale 
and produced a report, which showed that most of the art was sold 
in 1989, but at a loss of $4 to $5 million. 

In May 1989, in light of these revelations, the Atlanta based reg- 
ulators, together with the State of Florida, commenced an exami- 
nation focusing almost exclusively on the expenditures and ex- 
cesses by the bank's chairman, David Paul. 

As I mentioned earlier, my first hand knowledge and involve- 
ment with this case began with my transfer from Boston to Atlanta 
on November 1, 1989. l am, therefore, able to speak with first-hand 
knowledge from that point on only. 

In December 1989, 1 received a draft' copy of the special examina- 
tion' on Mr. Paul’s expenditures. I iBust report to the committee 
that I was appalled by its contents. In my 25 years of regulatory 
experience, I nave not seen anything so egregious as the personal 
abuses set forth in' that report. In view of the probable cost of Cen- 
Trust to the U.S.- taxpayers, the use of CenTrust to pay for the 
lavish life style of David Paul can only be regarded as unconscion- 
able. Mr. Paul, who had also received fccopy of the special report, 
phoned me and requested an immediate meeting to explain these 
expenditures. 

We met with Mr. Paul, listened to. his rationalizations, and told 
him his actions were indefensible and that we intended to take im- 
mediate formal action to stop the abuses and to seek remedies for 
those abuses. . 

On the next' day, December 6, I met with members of the En- 
forcement Review Committee in Washington, and the staff of the 
Office of Enforcement and recommended, immediate corrective 
action 'in the form of a temporary cease and desist order and notice 
of charges for a permanent order to be issued against CenTrust. ■. 

A temporary order addressing those abuses and other problems 
was issued on December 8, 1989. 1 must mentibn that throughout 
this period we worked closely with the other regulatory authorities. 
On November 17, 1989, OTS Atlanta hosted a joint meeting with 
the Florida Controller’s office, RTC, and the FDIC. 

Our probable course of regulatory actions and the timing of those 
actions was discussed at that meeting. In the closing pages of my 
testimony I described the . final attempts by Mr. Paul to sell 
branches and restructure the balance sheet in order to meet the 
new capital requirementebf F1KREA. 

We determined that those plans were not workable, that the 
bank was not viable in that it probably would not return to posi- 
tive earnings, and concluded that the restructuring would not 
work. 
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anPiwrioiY imaai Qt ^ imMfli Bxmr 

CenTrust Bank, headquartered in Miami, vaa owned and 
controlled by David L. Paul. In 1983 David Paul, in a 
supervisory conversion approved by the Federal Home Loan Bank 
Board and the Florida Department of Banking and Finance, acquired 
the failing Dade Federal Savings and Loan Association (Dade) . 

Dade was organized in 1934 as a Federal mutual savings and loan 
association and was converted to a Florida mutual savings and 
loan association in 1979. On November 3, 1983, with the 
acquisition by David Paul, Dade was converted from a Florida 
mutual to a Florida stock savings and loan association. In 1984 
David Paul changed the name of Dade to CenTrust 


Oct. 1, 1982 David L. Paul, then Chairman of the Westport 
Corporation, a Connecticut-based real estate, 
company, submits a contract to purchase Dade 
Federal. Paul agrees to contribute (in a Trust) 
Westport's assets valued at $32 million as a non- 
cash infusion of capital to Dade Federal. 

January, 1983 Federal Hone Loan Bank of Atlanta. (Atlanta) sends 
a memorandum to the Federal Home Loan Bank Board 
(now the Office of Thrift Supervision — OTS) 
expressing a negative view of Mr. Paul's business 
plan. Atlanta concludes that the business plan was 
unrealistically optimistic, the value of 
Westport's assets were overstated, and the 
proposed new management lacked sufficient 
financial institution experience. The staff of the 
Office of Examination and Supervision (OES) at the 
Bank Board recommend denial of David Paul's 
application. 

February, 1983 Before the Bank Board renders a formal decision on 
the acquisition, David Paul becomes involved in 
the day-to-day affairs of Dade Federal. 

Mar. 10, 1981 OES staff again recommend denial of David Paul's 
application, indicating a need for a greater 
infusion of capital. 

Sept. 28, 1983 After a year of consideration, where only 

Westport's offer was reviewed, the Bank Board 
approves the sale of Dade to David Paul. Dade's 
assets of $1.9 billion are marked down resulting 
in the creation of $526 million in goodwill. 


2722 


9550 


June 26, 1984 
March 1985 


July 26, 1985 


Aug. 2, 1985 


Aug. 6, 1985 
Sept. 27, 1985 


Jan. 6, 1986 


July 11, 1986 


Sept. 24, 1986 
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Examination commenced. Examiners identify that 
CenTrust has $100 million in high risk poorly 
underwritten junk bonds. 

CenTrust 9 a investments in junk bonds is now $700 
million or 16 percent of assets. The Supervisory 
Agent directs CenTrust to cease purchasing such 
securities in a letter dated May 21, 1985. 


Special limit. d .xanlnation earntnctd. The purpose 
of the examination vas to review CenTrust* s junk 
bond portfolio. Nine of 21 bonds reviewed were 
considered substandard. 

Sptglttl limit#! Examination cpmtncsd* The purpose 
of the examination vas to review the Paul 
Properties Guaranty and CenTrust Trust. The 
examination report indicates that as of June 30, 
1985 the value of David Paul's contributed assets 
had declined to $6.7 million. 

Supervisory Agent directs CenTrust to reduce its 
level of junk bonds to no more than 10 percent of 
assets by October 31, 1985. 

Special limited examination commenced. This 
examination vas performed due to the extraordinary 
amounts of securities transactions. Sales totaling 
$972.1 million occurred during the eleven month 
reviev period, resulting in profits of $25.7 
million. 

CenTrust fail's to comply with the August 6, 1985 
Supervisory Agent directive. This prompts Atlanta 
to recommend that Washington issue a cease and 
desist order. 

BtMlntttlQn ggmtngfd- C.nTru.t was ratsd a "«■ on 
a scale of 1 to 5, the best rating being a 1. 
Numerous deficiencies vere noted concerning the 
operation and condition of CenTrust. The examiner 
noted continued operating losses, increasing 
levels of non-earning assets, increasing levels of 
general and administrative expenses, and negative 
effects of interest rate swaps entered into by the 
institution. Examiners vere most concerned with 
the institution's high level cf junk bonds. 

Atlanta follows up its January 6, 1986 
recommendation by again requesting that Washington 
issue a C&D. The Office of Enforcement determines 
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Jan 11, 1988 


Mar. IS, 1989 


May 31, 1989 
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there is not sufficient lagal grounds. 

Tha Fadaral Home Loan Bank of Atlanta initiatas a 
voluntary suparvisory agreeaent with CanTrust. 
Howavar, unsuccassful af forts to nagotiata 
voluntary agraaaant vara droppad in favor of a new 
axaaination, comnancad January 11, 1988. 

Examination comaancad. Mr. Paul claims undua bias 
on tha part of tha pravious 1986 axaaination and 
suparvisory staff. A nav taaa of axaainars is 
organized to bagin an unbiasad raviaw of 
CanTrust's operations. Tha axaaination focusad on 
assat quality, oparations, risk aanagaaant and 
lagal coaplianca. Exaainars gava CanTrust an 
ovarall rating of ”4.” Tha raport disclosad that 
CanTrust's assat quality, oparations and risk 
aanagaaant exhibitad araas of aatarial vaaknassas 
which axposad tha institution to potantial futura 
losses. Tha axaaination also ravaalad that, 
daspita certain improvements in CanTrust's 
operating results, its sale of its most marketable 
securities leaves tha institution with a portfolio 
of low quality hard to sail assets, affectively 
weakening tha institution due to a shortage of 
performing assets. 

Tha Raport of Exaaination and a Suparvisory Latter 
is transmitted to CanTrust. Tha latter addresses 
tha problems noted in tha examination and directs 
CanTrust, among other things to: cease growing, 
suspend payment of coaaon stock dividends, 
discontinue purchasing high yield bonds, stop 
purchasing expansive works of art and develop a 
plan to dispose of tha $30 million art collection 
(Florida State directed CanTrust to sail tha art 
collection by October 1989) • 

BWllnitlon comnctd- Nuasroua and significant 
items of suparvisory concern, many of which 
indicate that tha institution has not complied 
with the supervisory directives issued in the 
March 13, 1989 Supervisory Latter, are uncovered. 

A number of inappropriate expense items relating 
to Mr. Paul are also revealed. 

Zn a meeting held in Atlanta, David. Paul presented 
the 0T8 with a proposal to sell 63 of CanTrust's 
71 branches to Great Western Savings. According 
to the agreement, if tha regulators do not approve 
the transaction by March 31, 1990 either party nay 
terminate the agreement. 
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Nov. 17 , 1989 A meeting is hold in Atlanta with rapraaantativaa 
fro* tha FDIC, the RTC, tha stata of Florida, 
Washington OTS, and tha Atlanta OTS. Evaryona in 
attandanca agraa that CanTrust can not ba vieved 
as a "going concern” and that action should ba 
taken to bring tha institution undar suparvisory 
control as soon as possible. 

Dae. 8, 1989 A tanporary caasa and dasist order is issued by 
tha OTS. Tha order requires tha institution to: 
lover its exorbitant and unnecessary expenditures, 
to recognize losses on defaulted securities, 
prepare and Maintain accurate financial statements 
and records, and provide OTS personnel with access 
to pertinent documents and financial records. 

Dec. 20, 1989 State of Florida issues an order to remove David 
Paul as Chairman and Chief Executive Officer of 
CenTrust. The complaint discusses many of the 
excessive expenditures by Paul and his misuse of 
institution funds. 

Feb. 2, 1990 CenTrust is placed into Conservatorship by the 

Office of Thrift Supervision for being in unsefe 
and unsound condition and for having insufficient 
capital. 

Mar. 9, 1990 CenTrust is placed into Receivership by the Office 
of Thrift Supervision. The ETC is appointed 
receiver. 
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HEADLINE: RTC Seeking $ 300MH in CenTrust Failure 

DATELINE: WASHINGTON 

BODY 

The Resolution Trust Corp. is seeking close to 9 300 million in damages 
from former CenTrust Bank chairman David L. Paul and others, charging the 
group with negligence, mismanagement, and breach of fiduciary duty in connection 
with the 9 9 billion thrift's collapse. 

Citing extravagant expenditures on personal items and speculative junk bond 
investments, regulators took control of Miami »based CenTrust earlier this 
year. 

According to the RTC suit, the agency to date has contributed "in excess of $ 

2.6 billion” to CenTrust, making its failure the costliest S&L insolvency in 
U.S. history. 

The RTC says CenTrust* a $ 1.4 billion in junk bond investments -- placed 
through Drexel Burnham Lambert, Inc. -- cost the thrift at least $ 250 million 
in losses. 

According to tha cosplaint CenTrust engaged in a "labeling game," calling 
its junk bond investmsnts "coswercial loans with bond characteristics" to avoid 
internal and regulatory scrutiny. 

"Wasteful expenditures" by the SAL on art, excessive salaries, bonuses and 
other items cost CenTrust an additional $ 24 million, the RTC says. 

The government is asking for the return of 9 5 million CenTrust paid into a 
"supplemental executive retirement plan" that benefited Mr. Paul and other 
senior executives. 

The RTC says CenTrust director Edward D.G. Davies, who has managed the SERF 
since 1987, made "substantial" managesient fees from the fund. 

"The primary motivation for creating the SERP was to provide a d di t i o n al 
coopensation to Paul," the RTC says. 

Mr. Davies, a citizen of the United Kingdom, was chairman of London Trust 
Ltd., a British investment trust "which provided additional financing for Paul's 
acquisition of the Westport Co.," regulators say. 

LEXIS'- NEXIS'W LEXIS- NEXISW LEXIS'- NEXIS'W 
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The Westport Co. was an unincorporated Massachusetts business trust 
controlled by Mr. Paul. 

Besides Mr. Paul, other former CenTrust officers being sued are Angel 
Cortina, Jr., Walter Shealy, 3d, and Alfred Teti. 

Peter K. Moser, an investor in the Westport Co., through which Mr. Paul 
bought CenTrust. also is a defendant. 

Director defendants include Mr. Davies, Catherine Fahringer, Thelma Gibson, 
Earl Linch, David Kunstler, Perry Snyderman, Milton Wallace, and Jay Weiss. 

The defendants are charged with paying themselves excessive salaries and 
bonuses while the thrift was losing money. 

Through his attorney, Mr. Paul has denied all wrongdoing in connection with 
the SAL's failure. He is expected to fight the lawsuit. 

Late last month the Office of Thrift Supervision filed a cease and desist 
order against Mr. Paul, claisiing $ 30 million of his assets. Mr. Paul has sued 
to block the claim, saying the cease and desist motion is part of a pattern of 
activity by the regulators -to destroy his reputation, credibility, and ability 
to earn a living. 

CenTrust also is the subject of a criminal fraud investigation by the 
U.S. Attorney's office in Miami. 


Although the RTC allegations include charges of mismanagement and negligence, 
the lawsuit does not accuse the defendants of fraud. 

However, the RTC says that when Mr. Paul bought CenTrust in 1983 when the 
institution was called Dade Savings, he "overstated the value of Westport's 
assets that were used as capital for the Dade acquisition." 

After he bought the thrift, the RTC says Mr. Paul selected directors "who had 
close personal relationships with him." 

The RTC says this was done by the defendants so they could personally benefit 
from the alleged "mismanagement and waste." 

According to the lawsuit, director Linch ' s construction coop any was paid $ 

3.4 million for construction work on CenTrust Tower, the company's landmark 
headquarters building. 


CenTrust paid about 9 200 million to build the Z.M. Pei -designed tower 
which includes a four* story spiral staircase of imported Italian marble, teak 
paneling, and gold leaf ceilings. ^ 

The wife of director Kunstler was paid $ 56,000 in art consulting fees, the 
RTC lawsuit says. 

Overall, CenTrust bought 9 30 million in art, including Old Masters. 

One painting the company acquired, "Paul's Pride," was sold by CenTrust for 
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$ 25,000, $ 35,000 less than its purchase price. 

Some oC CenTrust* s art was kept in Mr. Paul's personal residences, the 
lawsuit says. 

Many of the charges against Mr. Paul echo earlier filings by the OTS and the 
Florida Comptroller's Office. 
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HEADLINE: $274 million sought in suit on CenTrust 

BYLINE: By Merrill Goosner 

BODY 

The Resolution Trust Corp. on Priday filed a civil suit seeking more than 
$274 million from David L. Paul and IS officers and directors of the failed 
CenTrust Savings Bank of Miami. The defendants included prominent Chicago 
attorney Perry J. Snyderman. 

CenTrust »s collapse last February triggered what may turn out to be the 
largest taiq>ayer bailout of the savinge and loan scandal. The suit said 
CenTrust already has coat the go v e rnm ent $2.S billion, ranking it. as large a 
failure as Charles Keating's Lincoln Savings 6 Loan collapse in Phoenix. 

The suit, filed in federal district court in Miami, accused Paul, who was 
chairman and chief executive officer of the bank since he acquired it in 1983, 
of personal misuse of bank funds. It accused the directors of "gross negligence 
and conscious disregard" of their fiduciary duties. 

The board allowed wasteful expenditures, including the use of bank funds to 
finance Paul's lavish personal lifestyle, and failed to halt mismanagement of 
the firm's massive junk band portfolio, the suit said. 

The suit also alleged that Paul handpicked people to serve an the board who 
were "close personal friends, people with whom he had existing business 
relationships and people to whom CenTrust could provide benefits." The suit 
said Snyderman' s law firm, Rudnick A Wolfe, received work from CenTrust. 
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The suit also named board member Earl Linch, a Chicago conscruccion 
contractor. The suit alleged Linch'e firm, M. Ecker & Co., received over $3.4 
million for construction work on the CenTrust Tower in Miami . 

Paul , Snyderman and Linch could not be reached for comment . 

The 57 -page complaint catalogues the dozens of ways in which Paul allegedly 
used CenTrust as a personal piggy bank without questions from the directors. 

During 1988, despite CenTrust 1 s deteriorating financial condition, the suit 
said the board authorized Paul's purchase of $29 million of artwork that was 
later sold at a substantial loss. One of the paintings, Peter Paul Rubens' 
"Portrait of Man as Mars," hung in Paul's La Gorce Circle home in Miami Beach. 
The house was purchased with $6.1 million in CenTrust loans and later valued 
at much less. 

The suit charged Paul with a $750,000 spending spree to outfit CenTrust ' s 
executive dining roam with Limoges china, 240 sets of Baccarat crystal, Brcuis 
tableware, Christofle service carts and French Porthault linens. He also spent 
$1 million on a spiral staircase, gold leaf ceilings, hand-carved mahogany 
windows and executive bathrooms with gold-plated sinks. 

The suit charged that the bank paid $515,000 for premiums on a $6 million 
life insurance policy that named Paul's wife, not the bank, as the beneficiary. 

The suit charged the directors with approving $11 million in dividends on 
Paul's stock between 1985 and 1988, including $3.2 million in 1988, "despite 
CenTrust 1 s failure to generate positive operating resulte.” The board ceased 
approving dividends "only after being prohibited by the regulators from doing 
so, ” the suit said. 

The suit accused Paul and the board of diverting more than $5 million into a 
supplementary executive retirement plan "to provide additional compensation to 
Paul." The suit said the Hew York law firm of Paul, Weiss, Rif kind, Wharton 6 
Garrison received $7 million in legal fees to set up the plan. 

Other directors named in the suit included Barry K. Schwartz, chairman of 
Calvin Klein Industries Inc., who aleo owned a substantial interest in 
Minnetonka Inc. of Bloomington, Minn., a cosmetics company . Schwarts personally 
benefited from CenTrust 's purchase of 200,000 shares of Minnetonka stock for 
nearly $3 million in January, 1989. 


The suit coomb a month after the Office of Thrift Supervision sued David 
Paul as an individual to recover $12 million spent on yachts, homes and 
expensive household furnishings. 


Sources close to the case said the government is continuing to investigate 
possible lawsuits against professionals who did work for CenTrust, including 
law firms like Paul Weiss and the accounting firm of Deloitte Touche. 


The directors sued on Friday may have to defend themslves. On Oct. 30, 

Federal District Court Judge Federico Moreno ruled in Miami that the $12 million 
legal defense fund set up by Paul for the directors was an illegal diversion of 
funds and had to be returned to the RTC. 
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The directors have 30 days to appeal the decision. 
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HEADLINE: $31 MILLION SOUGHT PROM CEMTRPST»8 EX-CHIEF; 

StLS : REGULATORS ACT TO RECOVER FUNDS THEY SAY DAVID PAUL MISUSED AT THE FAILED 
MIAMI THRIFT. THEY DENOUNCE HIS ’INSATIABLE VANITY AND GREED.' 

BYLINE: By ROBERT A. ROSENBLATT, TIMES STAFF WRITER 

DATELINE: WASHINGTON 

BODY 

Federal officials on Monday denounced the "insatiable vanity and greed" of 
former CsnTrust Bank Chairman David L. Paul, whose executive bathroom at the 
Miami thrift had gold-plated sinks and pipes, and began action to force him to 
repay nearly $31 million to the failed institution. 

"The American taxpayers have every right to be outraged, " Timothy Ryan, 
director of the Office of Thrift Supervision, said at a news conference. 

The OTS action is the third in a series of high-profile, big-money complaints 
by the agency in the aftermath of the insolvency of hundreds of SfcLs. 

The OTS moved earlier this year against Charles H. Keating Jr., the 
ex-chairman of the former parent of failed Lincoln Savings of Irvine, and Thomas 
Spiegel, former chief executive of troubled Beverly Hills-based Columbia Savings 
& Loan. The OTS wants Keating to reimburse Lincoln $40.9 million and Spiegel to 
repay Columbia $23 million. 

In Monday's action, the OTS said it would serve Paul -- who also was 
CenTrusfs chief executive -- with a cease-and-desist order barring him from 
selling or shifting any assets worth more than $5,000, and demanding the 
repayment of $30,879,500 to CenTrust. which is now under government control. 


LEXIS'- NEXISW I FXIS-NFXIS'SS I FXIS-NFXIS'SS 


2/30 


9558 


1990 Los Angeles Times. October 23, 1990 


P»ge 7 


CsnTrust. once the nation' e 23rd* largest thrift, failed and was seized by 
the government in February. The estimated cost to tajqpayers of the collapse will 
be $1.7 billion, making the failure one of the nation's costliest. 

The requested restitution includes: 

* $15 million in a special legal defense fund organized with CsnTrust money 
for Paul and other directors. The OTS calls it a "slush fund . . . comprised of 

CsnTrust ‘ s most marketable securities." 

* $4.9 million in a pension fund for Paul moved from the United States to a 
British bank. The money is being managed by Bdward D. G. Davies, an inqportant 
British financier and former CsnTrust director. 

* $4 million for the government's losses on the sale of CsnTrust* s 

$29 -million collection of Old Master art, including "Portrait of a Man as the 
God Mars" by Reubens. The picture, which cost $13.2 million, graced a wall in 
Paul's home until regulators complained. Then he moved it to the CsnTrust 
Building in Miami. 

* $393,000 in pay raises and bonuses in CsnTrust' s last and worst year, 
when the thrift lost $209 million. 

* $100,000 to cover the government's loss on the sale of the yacht 
"Bodacious," which cost CsnTrust $233,000. 

* $35,000 for 24-karat gold leaf ceilings for Paul's private office and 
conference room in CsnTrust headquarters. 

The marble staircase leading to Paul's office and the gold-plated sinks, 
faucets and toilet pipes in his private bathroom were extravagant outlays 
illustrating "Paul's insatiable vanity and greed, paid for by an (S&L) insured 
by the federal government, " said Faith Hochberg, senior deputy counsel at the 
OTS. 


"David Paul's extravagant lifestyle, in which he enriched himself at the 
ultimate expense of depositors and taxpayers, exceeds virtually anything this 
agency has encountered before," Hochberg said. 

The OTS filing was a surprise, according to Paul's attorney, Aubrey Harwell 
of Nashville. 

"I haven't been served with this $30-million demand," Harwell said Monday. "I 
didn't know anything until the media called me. I am a bit surprised they chose 
to go to the press before communicating with me and Mr. Paul." 

OTS officials said Paul has until Nov. 1 to pay the $30 million or post a 
bond. If he ignores the administrative complaint, regulators said, they will go 
into federal court to force him to obey the order. If Paul contends that he 
cannot pay the money, he must file sworn financial statements, the regulators 
said. 

Officials are uncertain of Paul's whereabouts. There are rumors that he has 
left the country. 
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"I can't tell you where he is," the OTS ' Hochberg said. "We believe he still 
has a residence in Miami. He has been seen many times recently." 

The order can be officially served by being sent to Paul's Miami home and to 
his lawyer, according to Harris Weinstein, the OTS chief counsel. 

The OTS complaint accused Paul of "reckless disregard for the law and 
regulations” and engaging in unsafe and unsound financial practices. OTS 
officials also are investigating reports that Paul sent millions of dollars 
overseas for personal speculation in stocks and commodities. 

OTS actions against Paul, Keating and Spiegel demonstrate that "the days of 
high living at taxpayer expense have ended," Weinstein eaid. The agency hopes to 
"regain every cent possible" from those responsible for the SAL "debacle,” he 
said. 

After the failure of CenTrust. Beverly Hills -based Great Western Financial 
Corp. purchased its deposits, branch operations and same assets. CenTrust had 
$8.2 billion in assets. 
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HEADLINE: New accusations surfacing against CenTrust ‘s ex-cheif 
BYLINE: DAVID DAHL 
DATELINE: WASHINGTON 
BODY 


Federal thrift regulators have prepared 10 potential crimi n al cases for the 
FBI alleging that former CenTrust Savings Bank chairman David Paul may have 
committed fraud, securities violations and bribery. 

The regulators' documents called criminal referrals provide new details of 
accusations that Paul allegedly spent CenTrust money to bribe the mayor of 
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Miami Beach, to buy Oriental rugs and a sailboat and to renovate his 
multimillion-dollar house. 

In strongly worded explanations of the documents, regulators with the Office 
of Thrift Supervision said Paul spent millions of dollars from the Miami -based 
S&L as if the money were his own. Bailing out CsnTrust which was seized by 
the government in February may cost taxpayers $ 2 -billion. 

"This misuse of position and corporate funds is only one example of a 
pattern of abusive activities by Mr. Paul in which he uses CsnTrust assets for 
his personal use," the thrift regulators said in outlining one of the cases in 

December . 

They added that Paul's "pattern of self dealings for personal benefit has 
contributed to CsnTrust * s deteriorated financial condition." 

The regulators’ investigative documents are believed to have been sent to 
the FBI and U.S. Attorney's Office in Miami at the beginning of the year. They 
are merely a first step in a process that may or may not lead authorities to 
pursue criminal charges. They are not an indication of guilt, and no charges 
have been filed against Paul. 

Paul denies any wrongdoing. His attorney said the case against the former 
CsnTrust chairman appeared flimsy. 

"If that's what they're looking at to possibly indict him, I'm a little 
relieved," said Sanford Bohrer, Paul's attorney. "I keep waiting for them to 
come up with some serious stuff.” 

Already, Paul's flamboyance marked by his artwork, yacht and CsnTrust ' s 
47 -story office tower are a well-known chapter in the story of the high-flying 
SAL executives involved in the huge thrift scandal. The entire bailout could 
cost taxpayers as much as $ 500-billion over the next 30 years. 

.■•« <7 - ;.•* - 

Many executives of failed thrifts have not been charged, however, and 
members of Congress are now calling for a special prosecutor to investigate 
the thrift scandal . As of February, lawmakers say, the Justice Department had 
a backlog of 21,000 referrals of possible wrongdoing in financial institutions. 

The St . Petersburg Times reviewed copies of 10 CsnTrust referrals and 
also reviewed a 1989 regulator's examination that provided the government with 
evidence to seize CsnTrust. 

The 10 accusations include a few cases that already have been publicized, 
but they do not include one of the more notorious allegations that Paul used 
CsnTrust money to buy $ 29-million in artwork displayed in his home. 

Federal officials with the U.S. Attorney's Office, FBI and Office of 
Thrift Supervision declined to disclose if the art case or others had been 
referred. They also refused to elaborate on the allegations in the other 10 
referrals . 

The accusations say that: 
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Paul ia suspected of illegally "parking" $ 25 -million in securities in the 
Bank of Credit and Cotmnerce International (BCCI) . In an unrelated case this 
year, BCCI pleaded guilty in Tampa to laundering cocaine profits. 

BCCI helped out CanTrust when the thrift was unable to sell all of the $ 
150 -million in high-risk securities it issued in May 1988, regulators say. BCCI 
agreed to buy $ 25 -million in CenTrust securities, regulators say, so that 
other investors wouldn't be worried about CenTrust 1 s financial health. 

CenTrust repurchased the securities for $ 25 -million two months later. 

"It is highly likely that this transaction was consummated only to 
preserve investor perceptions of CenTrust 1 s ability to sell the entire $ 
150-million issue," the regulators wrote in their document to the FBI. 

The transaction has another player: Ghaith Pharaon, who owned 28 percent 
of CenTrust stock and an interest in the stock brokerage firm that handled the 
deal and reportedly has had a financial interest in BCCI as well. 

Regulators say this transaction constituted a conflict of interest. They 
also say CenTrust failed to disclose it in reports to the government. 

Paul has denied that it was a conflict of interest, according to the Miami 
Herald. 

CenTrust and an affiliate paid Miami Beach Mayor Alex Daoud a $ 35,000 
legal fee that the regulators suspect was intended to buy Daoud 's "favorable 
consideration" of a zoning variance. The payments were allegedly made in 1988 
and 1989. 

Paul needed a permit to build a huge teak dock for his 90 -foot yacht 
outside his Miami Beach home. Daoud ended up supporting the dock, though he 
denies he did so because of the fanTmit fee. 

If the accusation is true, "the payments take the form of a gratuity paid 
Mr. Daoud and are considered a misapplication of bank funds by Mr. Paul for his 
own personal gain," the regulators wrote. 

The accusation is bolstered by a statement that Roland Baker, the former 
head of CenTrust* s insurance subsidiary, made to the regulators. Baker told 
regulators that Paul ordered him to pay Daoud, but that he initially refused 
because he thought the fee was unusual . 

"Mr. Paul then called personally and demanded it be taken care of right 
away or jobs would be terminated. Mr. Baker then complied," according to an 
account of Baker's intervisw. 

Paul had a CenTrust subsidiary pay $ 54,736 to cover the insurance on 
his yacht, called the Grand Cru, and for credit-card bills and moving expenses 
of the yacht's captain. In addition, he is ( accused of spending the 
subsidiary's money to pay the salaries of yacht crew members . 

Paul has partly reimbursed the subsidiary, regulators reported. 
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Paul's employees were "strongly encouraged" to contribute to CenTrust 
political action committees (PACs) that gave campaign money to members of 
Congress, Florida state Comptroller Gerald Lewis and others. 

"In fact, several former officers have alleged that participation in the 
PAC is directly or indirectly a requirement for continued employment, high 
salaries and bonuses," the regulators' document says. 


The House Banking Committee found earlier this year that CenTrust. its 
PAC and CenTrust employees gave $ 328,528 to campaigns in the 1980s. Several 
politicians also were entertained by Paul on his yacht or given the use of his 
jet. 

For example, Lewis, Florida's chief banking regulator, once attended a 
party in his honor at Paul's home, according to a statement Florida banker T.J. 
"Ted" Hoepner gave the regulators. 

"He (Hoepner) said Lewis appeared nervous and said, "Should I be here?' 
Hoepner said he jokingly replied, "Should I be here,"' the regulators reported. 

Lewis has since taken action against CenTrust. accusing Paul of 
operating the thrift as if it were Paul's "own personal piggy bank." 

• . 4 •/* '*' ’ 

At Paul's direction, a CenTrust subsidiary spent $ 232,355 for a 40 -foot 
sailboat called the Bodacious in 1989. The regulators called the expenditure a 
misuse of corporate money and claimed Paul tried to hide the purchase from 
examiners . 


Paul has denied wrongdoing in this instance, though he conceded the boat 
was purchased to entertain clients. 

Paul used CenTrust money and workers to do extensive renovations on his 
$ 8. 6 -million Miami Beach home, according to former CenTrust officers. 

The regulators reported that the officers told them Paul "was diverting 
funds from the construction of CenTrust Towers to fund the major renovations 
(at his home) . 

"The former officers stated that Mr. Paul often bragged of his successful 
acquisition of the institution and his personal yacht at no personal cost," the 
regulators' statement says. 

The regulators say that the expenditures were intentionally concealed from 
bank examiners in the mid- to late 1980s. 

CenTrust bought $ 208,000 in Oriental rugs that regulators allege were 
used in Paul's home. He also was given 20 cases of Baccarat crystal from the 
CenTrust -financed Stanhope Hotel in Hew York City after the hotel filed for 
bankruptcy, they reported. 

GRAPHIC: BLACK AND WHITE PHOTO; David Paul 
LANGUAGE : ENGLISH 
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OTS 89-64 202/906-6677 

OTS ISSUES TEMPORARY CEASE AND 
DESIST ORDER AGAINST CENTRUST 

WASHINGTON, D.C., Dec. 8, 1989 — To curb a serious dissipation 
of the institution's assets, the Office of Thrift Supervision (OTS) 
today issued a temporary cease and desist order against CenTrust 
Bank, a State Savings Bank, Miami, Fla., and its service corporations 
and subsidiaries. OTS also issued a notice of charges and hearing to 
obtain a permanent order. 

CenTrust is a state-chartered, federally insured savings 
association with total assets of approximately $9 billion. 

CenTrust 's stock is traded on the American Stock Exchange. 

Zn issuing the temporary order, which is effective immediately, 
OTS' Enforcement Review committee determined that CenTrust has 
engaged in regulatory* violations and unsafe or unsound practices 
which, if continued pending the completion of the hearing for the 
permanent order, are likely to cause significant dissipation of 
CenTrust *s assets or earnings, or are likely to weaken CenTrust 's 
condition or prejudice the Interests of CenTrust' s depositors. 

-more- 
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"OTS is taking the measure now to prevent any further 
dissipation of Centrust's capital pending the completion of the 
hearing for the permanent order, " said OTS Director M. Danny Wall. 

The Financial Institutions Reform, Recovery and Enforcement Act of 
1989 (FIRREA) "gave us the enforcement power to move quickly, and we 
are taking full advantage of this authority." 

CenTrust' s books and records are so incomplete with respect to 
certain expenses and transactions that OTS is unable, through the 
normal supervisory process, to determine CenTrust' s financial 
condition or the details or purposes of certain transactions that may 
have a material effect on CenTrust's financial condition. 

In its notice of charges and hearing for a permanent order to 
cease and desist, OTS has alleged that during a period in which 
CenTrust has experienced significant and serious operating losses and 
declining capital, CenTrust substantially increased executive 
salaries and paid them large bonuses, declared large dividends on its 
outstanding stock, paid excessive salaries to executives who have 
duties that do not justify such compensation, and authorized 
excessive and unreasonable expenditures for the payment of the legal 
fees of its chairman and other officers and directors. 

CenTrust has also impeded an ongoing OTS examination by failing 
to supply OTS examinees with timely and complete access to certain of 
its books and records and by failing- to maintain complete and 
accurate books and records as to certain areas of its operations. 

CenTrust 9 s financial position has been weakened by excessive 
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expenditures and unsafe or unsound investaents in excess of $30 
million. These include the purchase of 22 paintings costing more 
than $29 million, sculptures, oriental rugs and crystal stemware, 
excessive and unreasonable art consultation services of approximately 
$15,000 per month, annual maintenance of a corporate jet and hangar 
facilities costing above $1 million, excessive limousines and 
limousine services, including a limousine located in the New 
York/Connecticut area and security services at the residence of its 
chairman, David L. Paul. 

CenTrust maintained substantial assets at Paul's residence, much 
of which is not reasonably related to business. CenTrust also 
incurred excessive and unreasonable expenses involving travel and 
entertainment for Paul, often for more than $1,000 per night, and 
maintenance and operation of a yacht owned by Paul. The thrift also 
paid substantial personal expenses on his behalf, including 
approximately $122,000 for a dinner he hosted. Paul reimbursed 
CenTrust several months later. 

OTS also charged that CtnTrust violated the reporting provisions 
of the Securities Exchange Act of 1934 by not maintaining accurate 
books and records and by failing to present its financial statements 
in accordance with generally accepted accounting principles. Among 
other accounting discrepancies, certain privately-placed corporate 
debt securities are improperly accounted for as loans, and material 
losses on a variety of securities activities have not been 
recognised. 

-more- 


2739 



9566 


Centrust - 4 

A hearing will be held before an administrative law judge to 
determine whether or not a permanent order to cease and desist should 
be issued against CenTrust. 

OTS officials stressed that today's action was taken to protect 
the interest of insured depositors and the insurance fund. CenTrust 
remains open for business as usual and deposits remain federally 
insured to the legal limits. 

Il« 
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DECEMBER 8, 1989 


The teaporary cease and desist order iaaediately requires 
CenTrust : 


1) not to issue or sell any subordinated debt without 
prior OTS approval; 

2) to make all of its books and records available for 
immediate inspection by OTS examiners: 

3) to cease funding its Supplemental Executive 
Retirement Plan or any similar benefit plans without 
prior approval of OTS; 

4) to halt any increases in executive compensation 
until CenTrust has three consecutive fiscal quarters of 
operating profit and receives prior approval of OTS, 
roll back executive compensation to no more than that 
in effect as of September 1, 1989, and require the 
return of any bonuses paid to any executive officer 
after September 30, 1989; 

5) to cease payments of dividends on any of its 
outstanding stock until it complies with its fully 
phased in capital requirements pursuant to OTS 
regulations and receives prior OTS approval; 

6) to make loans and investments only as permitted by 
the Home Owners Loan Act, and cease making investments 
in non-interest earning speculative assets, such as 
artwork, oriental rugs and crystal stemware or other 
luxury decorative items; 

7) to cease purchasing any additional fixed assets or 
furniture, fixtures and equipment in excess of $5,000 
without prior OTS approval, submit a policy acceptable 
to OTS for such future purchases, and adhere to this 
policy; 

8) to submit a plan acceptable to OTS for the 

. disposition of all property, including artwork, 
.oriental rugs, crystal stemware, and other property 
designated by OTS as excessive and unnecessary; 

v r 9) to ceasejpayment or reimbursement, and orderJ!and 
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require repayment of personal# non-business related 
expenses of any officer# director or employee# and 
require the return of all CenTrust property kept by any 
officer# director or employee at their residences or 
away from CenTrust's premises which is non-essential 
for CenTrust's business; 

10) to establish and adhere to appropriate guidelines 
and internal controls acceptable to OTS regarding 
proper documentation and approval for repayment of only 
prudent# appropriate# reasonable and necessary travel 
and entertainment expenses; 

11) to cease payment for any expenses relating to the 
operation of any yachts or other boats not owned by 
CenTrust# or any security services for the residences 
of any officer# director or employee; 

12) to submit a plan within 15 days which is acceptable 
to OTS to terminate# rescind or otherwise dispose of 
property# contracts# leases or other agreements 
relating to corporate jet aircraft and hanger 
facilities# limousines located in the New York - 
Connecticut area# limousine services# sailboats# and 
vendor or art services relating to design or consultant 
contracts# and to carry out such plan within 90 days; 

13) to submit for prior approval to OTS a budget for 
its annual meeting if in excess of $20,000 and not 
exceed such budget; and 

14 ) to establish specific reserves in an amount equal 
to the market losses on all defaulted securities held 
in its portfolio, and report such reserves on its 
September 30# 1989 financial statements. 
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UNITED STATES OF AMERICA 
Before the 

OFFICE OF THRIFT SUPERVISION 


) 

In the Matter cf ) 

) Re: OTS Resolution 

CENTRUST BANK, ) No. ERC-89-149 

A State Savings Bank, ) 

) Dated: December 8, 1989 

Miami, Florida. ) 

) 


NOTICE OF CHARGES AND HEARING 
In accordance with the provisions of Section 8(b) of the 
Federal Deposit Insurance Act, as amended by the Financial 
Institutions Reform, Recovery and Enforcement Act of 1989, Pub. 
L. No. 101-73, 103 Stat. 183, 450-451 ("FIRREA"), to be codi- 
fied at 12 U.S.C. $ 1818(b), the Office of Thrift Supervision 
("OTS") hereby issues this Notice of Charges and Hearing 
against CenTrust, a State Savings Bank, Miami, Florida and its 
service corporations and subsidiaries ("CenTrust"). OTS is of 
the opinion that CenTrust has violated provisions of the Rules 
and Regulations Applicable to All Savings Associations, 12 
C.F.R. Part 561 et seq . republished at 54 Fed. Reg. 49411 (Nov. 
30, 1989), and for publicly held Savings Associations pursuant 
to the Securities Exchange Act of 1934 and related regulations, 
15 U.S.C. SS 781(i), m( a ) and (m)(b), and 17 C.F.R. SS 
240.13a-l, 13a-13 and 12b-20, and has engaged in unsafe or un- 
sound practices in violation of the Federal Deposit Insurance 
Act and the National Housing Act of 1934, as amended, 12 U.S.C. 
$ 1730(g) (1982) ( "NHA" ) • 
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I . JURISDICTION 

1. CenTrust is a publicly traded state-chartered savings 
association maintaining its principal place cf business in 
Miami , Florida. 

2. (a) The accounts of CenTrust were, until August 9. 
1989. insured by the Federal Savings and Loan Insurance 
Corporation pursuant to Section 403(b) of the National Housing 
Act. 12 U.S.C. S 1726(b). by reason of which it was an "insured 
institution" within the meaning of the NHA. 

(b) As of August 9. 1989. pursuant to the provisions 
of FIRREA. insurance of the accounts of CenTrust transferred to 
the Federal Deposit Insurance Corporation. 

3. (a) Until August 9. 1989. the Federal Savings and 
Loan Insurance Corporation ("FSLXC") was the regulatory agency 
with jurisdiction over CenTrusti 

(b) As of August 9. 1989. pursuant to the provisions 
of FIRREA. the OTS succeeded to the interests of the FSLIC with 
respect to the supervision and regulation of all savings asso- 
ciations. and thus became the appropriate Federal banking 
agency with jurisdiction over CenTrust. 

(c) As of August 9. 1989. all rules and regulations 
of the Federal Home Loan Bank Board and FSLIC cited herein 
remain in effect. Section 401(h) of FIRREA. 

4. (a) As an insured institution. CenTrust was at all 
times prior to August 9,^1989, subject in all respects to the 
Insurance Regulations pursuant to Section 403(b) of the 
National Housing Act. 12 U.S.C. $ 1726(b). 
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(b) As a state savings association, CenTrust has at 
all times since August 9, 1989, been subject in all respects to 
the Insurance Regulations pursuant to Section 401(h) of TIRREA 
and the determination published pursuant thereto at S4 Fed. 

Reg. 34637 (August 21, 1989). 

(c) As a publicly traded stock association, CenTrust 
is required to comply with Sections 13(a) and (b) of the 
Securities Exchange Act of 1934 and related regulations, 15 
(J.S.C. 5 78m( a ) and (b), as well as 17 C.F.R. S 210.10-01 et. 
seo. 

5. As a state savings association, CenTrust is subject to 
OTS's authority to maintain a proceeding to determine whether 
an order to cease and desist should issue pursuant to Section 
8(b) of Federal Deposit Insurance Act, as amended by FIRREA. 

II. GROUNDS FOR ISSUANCE OF CEASE AND DESIST ORDER 
A. CENTRUST' S FINANCIAL CONDITION 

6. CenTrust 's tangible capital has decreased from ap- 
proximately $12.89 million at June 30, 1988 to approximately 
a (negative) ($43.3) million at June 30, 1989. 

7. For this same period, June* 30, 1988 through June 30, 
1989, CenTrust reported a pre-tax operating income (loss) of 
approximately ($54 million) and net income (loss) of 
approximately ($24 million). 

8. For the quarter ending September 1988, CenTrust re- 
ported a current net income (loss) of approximately ($2.7 
million) . 

9. For the quarter ending December 1988, CenTrust re- 
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ported a current net income (loss) of arnrcx ima tely $5.4 
million ) . 

10. For the quarter ending March 1999, CenTrust reported a 
current net income (loss) of approximately ( S 5 million). 

11. For the quarter ending June 1989, CenTrust reported a 
current net income (loss) of approximately ($5.1 million). 

12. For the quarter ending September 1989, CenTrust re- 
ported a current net income (loss) of approximately ($9.1 
million ) . 

B. COMPENSATION 

13. David 'L. Paul ("Paul"), Chief Executive Officer and 
Chairman of the Board of Directors of CenTrust, received ap- 
proximately $550,000 in annual salary for the year ending 
September 30, 1988. 

14. In addition, Paul received a bonus of approximately 
$300,000 in or about September 1988. 

15. From in or about March 1988 through in or about 
September 30, 1988, Paul received dividends of approximately 
$2.76 million as a result of his ownership of CenTrust 
securities. 

16. Paul received approximately $700,000 in annual salary 
for the year ending September 30, 1989. 

17. Prom on or about September 30, 1988 through on or 
about December 31, 1908, Paul received dividends of approxi- 
mately $445,000 as a result of his ownership of CenTrust 
securities . 

18. The Office of Thrift Supervision, Atlanta ("OTS, 
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Atlanta") issued two directives dated March 15. i989 and 
October 5, 1989 to halt payment of dividends to owners of 
CenTrust ' s common and preferred stock due to CenTrust ' s deteri- 
orating financial condition. 

19. As of October 1, 1989, Paul began to receive an annual 
salary of approximately $950,000. 

20. In addition, Paul received a bonus of approximately 
$310,000 in or about October 1989. 

21. From in or about March 1988 to the present, Paul has 
received a monthly automobile allowance of approximately $500. 

22. CenTrust pays an annual premium of approximately 
$258,000 for a $6 million term life insurance policy for Paul. 
Coverage for the insurance policy began on or about November 
16, 1988. 

23. The beneficiary of this term life insurance policy is 
Paul's wife. 

24. On or about February 1988, CenTrust hired a President 
for CenTrust Trust, a subsidiary of CenTrust, at an annual 
salary of approximately $400,000. in addition, CenTrust paid 
the President of CenTrust Trust a bonus of approximately 
$160,000 in or about February 1988. 

25. CenTrust paid the President of CenTrust Trust an 
additional bonus of $240,000 in or about February 1989. 

26. in or about November 1988, CenTrust hired a Vice- 
Chairman of the Board of ^Trustees for CenTrust Trust ("Vice 
Chairman") for an annual salary of $500,000. 

27. in addition, CenTrust pays CenTrust Trust's 
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Vice-Chairman a bonus of no less chan 20* of the 
Vice-Chairman's annual salary, pursuant to his employment 
contract . 

28. In or about harch 1988, CenTrust hired an Executive 
Vice President of CenTrust Trust at an annual salary of 
$250,000. 

29. In or about February 1989, CenTrust paid the Exectuvie 
Vice President of CenTrust Trust a bonus of approximately 
S"57,000. 

30. Due to the employment of the President, the 
Vice-Chairman and the Executive Vice President of CenTrust 
Trust ("Trust Officers"), CenTrust Trust's executive 
compensation expense increased from approximately $369,000 for 
the fiscal year ending September 30, 1987 to approximately 
$1,653,000. 

31. Pursuant to their employment contracts, the President 
and Executive Vice President of CenTrust Trust were hired to 
develop a "capital markets" program for CenTrust Trust. 

32. From in or about February 1988 until on or about June 
30, 1989, CenTrust Trust did not engage in any capital markets 
activities. 

33. The lack of CenTrust Trust's capital market activities 
does not justify the high compensation paid to the President 
and the Executive Vice President. 

34. The duties performed by any of the Trust Officers at 
CenTrust Trust do not support their hi,., level of compensation. 

35. The significant increases in compensation expense 
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incurred by CenTrust for executive officers of CenTrust during 
a period when CenTrust has continuing and increasing operating 
losses is an unsafe or unsound practice and contrary to the 
guidelines established in 12 C.F.R. $ 563.161(b), republ i shed 
at 54 Fed. Reg. 49411 (November 30, 1989) and the policy 
statement contained in R Series Memorandum #R-42. 

C. BOOKS AND RECORDS 

36. On May 31, 1989, the OTS, Atlanta commenced an exami- 
nation of CenTrust pursuant to 12-U.S.C. 5 1730(m)(l) (1982). 

37. CenTrust has impeded the completion of this examina- 
tion by its repeated failure to provide timely and complete 
responses to the OTS Atlanta's request for access to books and 
records . 

38. CenTrust does not maintain on its premises complete 
and accurate books and records regarding the activities and 
financial condition of its defined benefit plan and the plan's 
trust, known as the Supplemental Executive Retirement Plan. 

39. CenTrust does not maintain sufficient documentation 
regarding the payment or reimbursement of expenses on behalf of 
its directors, officers, employees .and vendors. 

40. CenTrust does not maintain adequate securities 
registers regarding its securities transactions. 

41. As of August 15, 1989, approximately 16 general ledger 
accounts had not been reconciled for June 30, 1989. 

42. CenTrust does nQt maintain sufficient documentation 
regarding the financial condition of certain of its subsidi- 
aries, including the lack of routinely prepared financial 
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statements for certain subsidiaries. 

43. CenTrust's inadequate books and records as described 
above are unsafe or unsound practices and violations of 12 

C. F.R. §§ 563.170, 563.173, 563.174, republished at 54 Fed. 

Reg. 49411 (November 30, 1989). As a result of CenTrust's lack 
of adequate books and records, OTS is unable to determine the 
financial condition of CenTrust. 

D. EXCESSIVE EXPENDITURES 

44. During the period on or -about January 20, 1988 to on 
or about August 31, 1989, CenTrust purchased approximately 22 
paintings at a cost of approximately $29 million. 

45. Additional costs relating to these purchases totaled 
approximately $100,000. 

46. The purchase of the artwork was not approved in ad- 
vance by the Board of Directors of CenTrust. 

47. Although these paintings were reflected on the balance 
sheet as an asset of CenTrust, at least one of these paintings 
was located at Paul's residence. 

48. CenTrust purchased four sculptures at a- total cost of 
approximately $329,000 in or about .February 1989. 

49 . ^From on or about August 22, 1986 through on or about 
April 22, 1987, CenTrust purchased four oriental rugs at a 
total purchase price of $208,000. 

50. As of June 30, 1989, the cumulative purchases by 
CenTrust of artwork, sculptures and oriental rugs totaled 
approximately $30 million, which represented approximately .31* 
of assets and approximately 5.9% of regulatory capital. 
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51. In or about November 1987, CenTrust: purchased crystal 
stemware for approximately $84,000. 

52. During the period from in or about September 1987 
through in or about August 1989, CenTrust purchased items such 
as stationery, engraved cards, cocktail napkins, gifts and 
silverware for a total purchase price of approximately $35,000. 

53. The expenses associated with CenTrust's maintenance of 
a corporate jet aircraft and a hangar at Miami Airport exceed 
approximately $1 million annually-r 

54. CenTrust incurs in excess of $26,000 annually to lease 
a Mercedes Benz limousine in Miami, Florida. 

55. On or about January 1987, CenTrust Trust, purchased a 
1968 Lincoln limousine. Vehicle Identification Number 
1LNBM81F1 JY22698 , for approximately $40,000, which is 
maintained in the New york/Connecticut area. 

56. From in or about February 1987 to in or about January 
1989, CenTrust expensed at least $34,000 for additional 
limousine services. 

57. On or about March 1989, CenTrust Trust purchased a 
sailboat known as the "Bodacious" tor approximately $233,000. 

58. jCenTrust Trust's Board of Trustees' minutes do not 

•* ■» 

reflect approval for the acquisition of the sailboat. 

59. On or about June 30, 1989, the sailboat was removed 
from the fixed assets of CenTrust Trust's books and records and 
booked as a boat expense * 

60. For the fiscal year ending September 30, 1988, 

CenTrust paid approximately $30,000 for the maintenance of a 
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security system at Paul's residence. 

61. From on or about October 1, 1988 through on or about 
June 3 0 , 1989 , the maintenance costs paid by CenTrust for the 
security system at Paul's residence was approximately $59,000. 

62. From in or about January 1987 through in or about 
December 1987, CenTrust paid approximately $116,000 for guard 
services at Paul's residence. 

63. From in or about January 1988 through in or about 
December 1988, CenTrust paid approximately $104,000 for guard 
services at Paul's residence. 

64. From in or about January 1989 through in or about July 
1989, CenTrust paid approximately $83,000 for guard services at 
Paul's residence. 

65. Approximately $75,000 of CenTrust's assets are located 
at Paul's residence. 

66. Items referenced in the preceding paragraph include 
humidifiers, a deep fryer, a refrigerator, a smoke alarm, 4 
telephones, 6 mobile or car phones, intercoms, alarm and 
security systems, and 6 video cameras. 

67 . CenTrust incurred expenses, of approximately $147,000 
for its 1988 annual three day meeting held in Connecticut in 
August 1988. 

68. During calendar year 1988, Paul stayed at the Stanhope 
Hotel in New York City for approximately 35 nights, at a cost 
to CenTrust of approximately $45,000. 

69. From in or about November 1987 through the present, 
CenTrust has paid approximately $15,000 per month for art con- 


2 I'D 1 


9579 


- u - 

sultation services pursuant to a design consulting contract. 

70. Such purchases of speculative non-interest earning 
assets and luxury decorative items as described in the 
foregoing paragraphs, at a time when CenTrust's financial 
condition is deteriorating by continuing operating losses, is 
excessive, unreasonable and an unsafe or unsound practice. 

71. The expenditures described in the foregoing 
paragraphs, at a time when CenTrust's financial condition is 
deteriorating by continuing operating losses, is excessive 
and unreasonable and an unsafe and unsound practice. 

E. PERSONAL EXPENSES 

72. From in or about February 1980 to in or about 
September 1988, approximately $15,722 was charged to CenTrust 
Trust for expenses relating to the maintenance of Paul's yacht, 
’’The Grand Cru". 

73. On or about May 2, 1989, Paul reimbursed CenTrust 
Trust $10,352 of this amount. 

74. From in or about October 1988 through in or about June 
1909, approximately $22,664 was charged to CenTrust Trust for 
expenses related to the Grand Cru. . 

75., CenTrust Trust was not reimbursed the $22,664 for the 
charges until on or about August 3, 1989. 

76. CenTrust Trust incurred expenses of approximately 
$122,726 for a dinner held at Paul's residence in Miami, 

Florida on or about December 3, 1988. 

77. On or about March 15, 1989, the Supervisory Agent at 
OT5, Atlanta wrote a letter to Paul concerning the costs as- 
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sociated with the dinner referenced in the preceding paragraph. 

78. With a check dated March 15, 1989 and deposited by 
CenTrust on or about March 16, 1989, Paul reimbursed CenTrust 
Trust in the amount of approximately $122,726. 

79. The advancement of CenTrust funds to Paul for personal 
expenses is an unsafe or unsound practice. 

F. INDEMNITY AGREEMENT 

80. In lieu of directors' and officers' liability 
insurance, CenTrust has a fund of— approximately $12 million to 
pay expenses for independent legal counsel for its directors 
and officers. 

81. On or about August 19, 1989, CenTrust approved, in 
advance, total payments of up to $1 million to a lav firm for 
representation of Paul, without the need for further board ap- 
proval or the submission of documentation evidencing that any 
services rendered were reasonable, necessary, prudent or ap- 
propriate . 

82. CenTrust does not record on its books and records any 
contingent liability or expenses regarding the fund, which 
enables CenTrust to move assets into the fund referenced in the 
two preceding paragraphs without limitation. 

83. CenTrust' s failure to require documentation to ensure 
that payments for legal services rendered pursuant to the 
arrangement set forth in che three preceding paragraphs are 
reasonable, necessary, prudent or appropriate is an unsafe or 
unsound practice. 
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G. DIVIDENDS 

84. For the fiscal quarter ending September 30, 1988, 
CenTrust paid approximately $8 million in dividends to its 
common and preferred stockholders. 

85. During that same quarter, CenTrust had a net loss of 
approximately S2.7 million. 

86. For the quarter ending December 31, 1988, CenTrust 

paid approximately 36. 1 million in dividends to its common and 
preferred stockholders. - 

87. During that same quarter, CenTrust incurred a net loss 
of $11 million. 

88. During the quarter ending March 31, 1989, CenTrust 
paid approximately 35 million in dividends to its preferred 
stockholders . 

89. During that same quarter, CenTrust incurred a loss of 
approximately 35.4 million. 

90. During the quarter ending June 30, 1989, CenTrust paid 
approximately $5 million in dividends to its preferred 
stockholders . 

91* During that same period, CenTrust incurred a loss of 

approximately $5 million. 

■» ^ 

92. CenTrust's payment of dividends, as described in the 
foregoing eight paragraphs, is an unsafe and unsound practice. 
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H. SUBORDINATED DEBT 

93. Given CenTrust's present financial condition, it is 
an unsafe or unsound practice to issue subordinated debentures. 

I. SPECIFIC RESERVES 

94. CenTrust does not establish specific reserves for 
defaulted securities that have probable and estimable losses, 
contrary to the requirements of generally accepted accounting 
principles • 

J. SECURITIES EXCHANGE ACT OF 19*4 

95. CenTrust does not maintain a securities transaction 
journal that adequately reflects profits and losses realized 
on its investments. 

96. CenTrust accounts for certain privately placed below 
investment grade debt securities on its balance sheet as 
commercial loans. 

97. A footnote to CenTrust's balance sheet lists the 
securities referenced in the preceding paragaph as "Commercial 
Loans with Bond Characteristics." 

98. CenTrust's treatment on its balance sheet of the 
securities referenced in the two preceding paragaphs as 
commercial loans is not in conformity with generally accepted 
accounting principles. 

99. CenTrust accounts for certain securities at amortized 
cost when it can not be determined from their documentation or 
actions that it intends to hold these securities to maturity. 

100. CenTrust's accounting for securities in the manner 
described in the preceding paragraph is not in accordance with 
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generally accepted accounting principles. 

101. As a result of the preceding paragraph, CenTrust has 
failed to recognize material losses in financial statements 
presented in its periodic reports filed pursuant to the 
Securities Exchange Act of 1934, as amended, 15 U.S.C. $ 78 e t 
se^ 

102. CenTrust's failure to prepare and issue financial 
statements in accordance with generally accepted accounting 
principles is not in accordance wi-th Regulation S-X, 17 C.F.R. 

5 210 . 1-01 et seq . 

103. By virtue of all of the foregoing paragraphs , 

CenTrust has violated Sections 13(a) and (b) of the Securities 
Exchange Act of 1934, as amended , 15 U.S.C. S 78m(a)and (b); 
and Rules 13a-l, 13a-13 and 12b-20, 17 C.F.R. 240.13a-l, 13a-13 
and 12b-20 . 

Ill . NOTICE OF HEARING 

Notice is hereby given that, pursuant to Section 8(b) of 
the Federal Deposit Insurance Act, as amended by FIRREA, to be 
codified at 12 U.S.C. S 1818(b), an administrative hearing will 
be held to determine whether an order to cease and desist 

should be issued against CenTrust. The hearing will be held in 

•% •* -»• 

Miami, Florida and will commence on January 31, 1990, the exact 
time of day and location to be announced at a later time. The 
hearing will be conducted by an Administrative Law Judge in 
accordance with the adjudicatory provisions of the Administra- 
tive Procedure Act, 5 U.S.C. SS 554-557 (1982), and the Rules 
of Practice and Procedure of the Office of Thrift Supervision, 
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12 C.F.R. Part 509 et seq . (1989), republished at 51 Fed. Reg. 
49411 (November 30, 1989) ("Rules"). 

CenTrust is hereby directed to file an Answer to this 
Notice within 20 days after receiving service. The require- 
ments of the Answer and the consequences of failure to file an 
Answer are set forth in the Rules. CenTrust is also directed, 
at the same time its Answer is filed, to submit its views as to 
whether the hearing should be public or private. 


Enforcement Review Committee 




k «ajnojv 

Rosemary /Stewart 
Director of Enforcement and 
Secretary, Enforcement Review 
Committee 
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UNITED STATES OF AMERICA 
Before the 

OFFICE OF THRIFT SUPERVISION 


In the Matter of 

CENTRUST BANK 
A State Savings Bank, 

Miami, Florida 


Re: ERC Resolution No. 89-149 

Dated: December 8, 1989 


TEMPORARY ORDER TO CEASE AND DESIST 

On December 8, 1989, the Office of Thrift Supervision ("OTS" ) 
issued a Notice of Charges and Hearing ("Notice") against CenTrust 
Bank, a State Savings Bank, Miami, Florida, its service 
corporations and subsidiaries ("CenTrust"), pursuant to the 
authority of Section 8(b) of the Federal Deposit Insurance Act 
("FDXA”) as amended by the Financial Institutions Reform, 
Recovery," and Enforcement Act of 1989, Pub. L. 101-73, 103 Stat. 
183 ("FIRREA"), to be codified at 12 U.S.C. 5 1818(b). 

Upon review of the Notice, and of the entire record herein, 
the OTS, acting through its Enforcement Review Committee, has 
determined that: 

(a) the regulatory violations and unsafe or unsound 
practices specified in the Notice, and the continuation thereof. 
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are likely to cause significant dissipation of the assets or 
earnings of CenTrust. or are likely to weaken the condition of 
CenTrust or prejudice the interest of depositors prior to the 
completion of the proceedings conducted pursuant to paragraph (1) 
of subsection (t of Section 0 of the FDIA as amended by FIRREA, 

12 U.S.C. S 1818(b) ? and 

(b) the books and records of CenTrust are so incomplete with 
respect to certain expenses and certain transactions specified in 
the Notice that OTS is unable, through the normal supervisory 
process, to determine the financial condition of CenTrust or the 
details or purposes of certain transactions that may have a 
material effect on the financial condition of CenTrust. 

THEREFORE, by the authority of Section 8(c) of the FDIA, as 
amended by FIRREA, to be modified at 12 U.S.C. $ 1818(c), it is 
ORDERED: 

Books and Records 

1. CenTrust shall immediately make available for inspection 
by the District Director of the Atlanta District of OTS or his 
designees ("District Director") all books and records relating to 
the affairs and ownership of CenTrust, its subsidiaries, and its 
affiliates over which it has control. These books and records 
snail include but are not limited to the complete books and 
records of the Supplemental Executive Retirement Plan ("SERP"), 
including but not limited to bank account statements, broker 
confirmations and all other documents related to the purchase and 
sale of assets held by the SERP. Complete books and records 
related to the SERF shall be maintained on the premises of 
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are likely to cause significant dissipation of the assets or 
earnings of CenTrust, or are likely to weaken the condition of 
CenTrust or prejudice the interest of depositors prior to the 
completion of the proceedings conducted pursuant to paragraph (1) 
of subsection (t of Section 0 of the FDIA as amended by FIRREA, 

12 U.S.C. S 1818(b) ; and 

(b) the books and records of CenTrust are so incomplete with 
respect to certain expenses and certain transactions specified in 
the Notice that OTS is unable, through the normal supervisory 
process, to determine the financial condition of CenTrust or the 
details or purposes of certain transactions that may have a 
material effect on the financial condition of CenTrust. 

THEREFORE, by the authority of Section 8(c) of the FDIA, as 
amended by FIRREA, to be codified at 12 U.S.C. 5 1018(c), it is 
ORDERED: 

Books and Records 

1. CenTrust shall immediately make available for inspection 
by the District Director of the Atlanta District of OTS or his 
designees ("District Director") all books and records relating to 
the affairs and ownership of CenTrust, its subsidiaries, and its 
affiliates over which it has control. These books and records 
snail include but are not limited to the complete books and 
records of the Supplemental Executive Retirement Plan ("SERP"), 
including but not limited to bank account statements broke r 
confirmations and all other documents related to the purchase and 
sale of assets held by the SERP. Complete books and records 
related to the SERP shall be maintained on the premises of 
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CenTrust's main office at all times. 

2. CenTrust shall maintain their books and records in 
compliance with the requirements of 12 C.F.R. $ 563.170, 
republished at 54 Fed. Reg. 49411 (November 30, 1909). 

3. within 10 days of the effective date of this Order, the 
members of CenTrust 's Audit Committee immediately shall establish 
policies and procedures to ensure that henceforth examiners of the 
Office of Thrift Supervision and the Federal Deposit Insurance 
Corporation are provided immediate and complete access to any 
records, documents, personnel and any other information that 
examiners deem necessary. CenTrust shall adopt and adhere to such 
policies and procedures. 

Supplemental Executive Retirement Plan 

4. No additional funding shall be made to or disbursements 
made from the SCRP without the prior written approval of the 

Distcict Director. 

5. CenTrust shall not establish any additional or successor 
retirement, bonus or other benefit plans, other than those 
currently in effect for all employees of CenTrust,' without prior 
written approval of the District Director. 

Compensation 

6. The annual compensation for any individuals with the 
title or responsibilities of senior vice president and above whose 
compensation as of September 1, 1989 was more than $1S0,000 
("executive officers 1 *) ^hall not exceed their compensation, which 
includes but is not limited to salary, bonus, pension plan 
contribution or any other remuneration, as of September 1, 1909, 
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without the prior written approval of the District Director. 
CenTrust shall require the return of any bonuses paid to any of 
the executive officers subsequent to September 30, 1989. further, 
there shall be no increase in compensation for executive officers 
unless and until CenTrust maintains three consecutive quarters of 
operating profit and receives the prior written approval of the 
District Director. CenTrust shall not enter into any employment 
or severance contract(s) without the terms and conditions being 
approved in advance by the District Director. Within 30 days, 
CenTrust shall notify the District Director of its compliance with 
this paragraph. 

7. CenTrust shall not pay any additional premiums on any 
life insurance policy for any of its directors and officers unless 
and until Centrust is the named beneficiary of any such policy. 

Dividends 

8. CenTrust shall not pay any dividends on its common or 
preferred stock until such time that it complies with its fully 
phased-in capital requirements pursuant to OTS regulations and 
receives the prior written approval of the District Director. 

Indemnity Agreement 

9. Expenses related to CenTrust's Second Amended and 
Restated Directors and Officers Indemnity Agreement, dated April 
7 , 1989, shall not be paid without the prior written approval 

of the District Director. 

Purchase of Assets 

10. CenTrust only shall engage in loans and investments 
permitted by Section 1464(c) of the Home Owners Loan Act, 12 
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U.S.C. 5 1464(c) (1982) ("HOLA"), as recodified by FIP.REA. 
Specifically, and without limitation of the foregoing, CenTrust 
shall not invest or purchase non-interest earning speculative 
assets, including but not limited to art, oriental rugs, crystal 
stemware or other luxury decorative items. 

11. CenTrust shall not purchase any additional fixed assets, 
leasehold improvements, furniture, fixtures and equipment in 
excess of $5000, other than office machines and equipment, such as 
typewriters, computers or telephones, used in the ordinary course 
of business, without the prior written approval of the District 
Director. CenTrust shall submit a policy acceptable to the 
District Director within 30 days of the effective date of this 
Order regarding the purchase of furniture, fixtures and equipment, 
setting forth guidelines for the acquisition of only prudent, 
appropriate, reasonable and necessary fixed assets and furniture, 
fixtures and equipment. This policy also shall include a plan to 
dispose of all property, including but not limited to artwork, 
oriental rugs, crystal stemware, and other property designated by 
the District Director to be excessive and unnecessary to the safe 
and sound operation of an insured depository institution. 

CenTrust .shall adhere to this policy. 

Expenses 

12. (a) CenTrust shall immediately cease the payment or 
reimbursement of any personal, non-business- related expenses. 
Within 15 days of the effective date of this Order, CenTrust shall 
order and require the immediate reimbursement of any outstanding 
personal expenses of any directors, officers and employees which 
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have been charged to or paid by CenTrust. CenTrust shall order 
and require the immediate return of any company furniture, 
fixtures and equipment or other property, other than office 
machines and equipment deemed essential to conduct 
CenTrust-related business, that is retained in any directors', 
officers' or employees' personal residence or is otherwise within 
their personal possession or control outside of CenTrust's 
premises. Within 20 days of the effective date of this Order, 
CenTrust shall submit a written 1-ist of CenTrust-owned fixed 
assets, leasehold improvements, furniture, fixtures and other 
equipment and unreimbursed expenses that remains in any 
directors', officers' or employees' personal residence or within 
their personal possession or control outside of CenTrust's 
premises to the District Director, who shall have the authority to 
determine that items be returned to CenTrust if deemed an 
unnecessary or excessive expenditure. CenTrust shall order and 
require return of any items as so determined by the District 
Director. 

(b) within IS days of the effective date of' this Order, 
CenTrust shall submit policies and procedures, acceptable to the 
District Director, outlining how business-related expenses are to 
be itemized, documented and approved. The policy shall include 
guidelines for the reimbursement of only prudent, appropriate, 
reasonable and necessary hotel, meal, entertainment, and 
transportation costs. The policy shall provide that CenTrust will 
not reimburse business-related expenses until such time as it is 
submitted to CenTrust's internal audit department with copies of 
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receipts and invoices. CenTrust's internal audit department shall 
maintain a separate, true and correct log book reflecting the type 
and amount of each expense, and when and to whom reimbursement was 
made, and shall attach copies of receipts and invoices received. 

No expense shall be reimbursed without the receipt of the 
appropriate documentation. The -jg book immediately shall be made 
available upon request by the District Director. CenTrust shall 
adhere to these policies and procedures. 

13. CenTrust shall cease paying direct or indirect expenses 
related to the operation or maintenance of a yacht named the 
-Grand Cru" or an/ other boat not owned by CenTrust. These 
expenses include but are not limited to any salary# benefits or 
other expenses of the crew or staff of the "Grand Cru" or any 
other boat. 

14. CenTrust shall cease paying for fees# salaries, benefits 
or other related costs pertaining to the maintenance of security 
services at the residence of any director# officer or employee of 
CenTrust . 

15. (a) Within 90 days of the effective date of this Order, 
CenTrust shall terminate, rescind or otherwise dispose of all 
property, contracts, leases or any other agreements relating to 
the following: the corporate jet aircraft and airport hangar at 
Miami International Airport# the 1988 Lincoln limousine, Vehicle 
Identification Number 1LNBM81F1 JY622698 , all limousine and 
chauffeur services, the Hinckley Sailboat known as "Bodacious-, 
any vendor or art services relating to design or consultant 
contracts, or any compensation paid to any person for the 
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operation or maintenance of the above listed items. The 
disposition of these items shall be at arm's length and shall not 
be financed by CenTrust. 

(b) To ensure compliance with this paragraph, CenTrust shall 
take all legally available means to acquire title to the 1988 
Lincoln limousine referenced above. 

(c) Within 15 days of the effective date of this Order, 
CenTrust shall submit to the District Director a plan which 
includes a recommendation for the~*most favorable disposition of 
the above. listed items. The District Director shall have the 
authority to approve or disapprove the recommendation and to 
direct CenTrust to dispose of these items in a particular manner. 
CenTrust shall act in accordance with such direction. The plan 
shall set forth all reasonable alternatives for the disposition of 
these items including a cost benefit analysis of the alternatives, 
and shall contemplate obtaining all necessary documentation, 
including appraisals, to support CenTrust' s recommendation. 
CenTrust shall not enter into any new contracts, leases or other 
agreements relating to the above items without the prior written 
approval of the District Director. 

16* CenTrust shall submit for the prior written approval of 
the District Director a budget for expenditures related to the 
annual meeting, if the budget exceeds $20,000, no later than three 
months before its annual board meeting, and shall not exceed such 
budget without the prior ^written approval of the District 
Director . 
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Specific Reserves 

17. CenTrust immediately shall establish specific reserves 
in an amount equal to the market losses on all defaulted 
securities and report such specific reserves on its September 30, 
1989 financial statements. CenTrust also shall ensure that all 
other appropriate reserves are established. 

Subordinated Debt 

18. CenTrust shall not issue or sell any subordinated debt 
without the prior written approval of the District Director. 

DEFINITIONS 

19. All technical words or terms used in this Order, for 
which meanings are not specified or otherwise provided by the 
provisions of this Order, shall, insofar as applicable, have 
meaning as defined in the Code of Federal Regulations, title 12, 
chapter v? or as defined in FIRREA; and any such words or terms 
undefined in the Code of Federal Regulations and in FIRREA shall 
have meanings that accord with the best custom and usage in the 
savings and loan industry. 

EFFECTIVENESS 

20. This Order is effective immediately. 

21. This Order shall remain effective and enforceable 
pending completion of proceedings against CenTrust pursuant to 
Section 8(b) of the FDIA as amended FIRREA, and until such time as 
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the OTS shall dismiss such 
issued in such proceedings 
Order . 


proceedings or, if a 
until the effective 


final Order is 
date of any such 


Enforcement Review Committee 



Rosemary Stewart 
Director of Enforcement and 
Secretary, Enforcement Review 
Committee 
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Office of Thrift Supervision 

Department of the Treasury 

1700 G Street, N.W., Washington, D.C. 20552 


December 8, 1989 


Board of Directors 

CenTrust Bank, a State Savings Bank 
One CenTrust Financial Center 
101 East Flagler Street 
Miami, FL 33131-2198 

Dear Board Members: 

Service is hereby made of Enforcement Review Committee 
Resolution No. ERC-89-149, dated December 8, 1989, the 
accompanying Notice of Charges and Hearing, and the accom- 
panying Temporary Order to Cease and Desist, approved and 
issued by such resolution. 

The Temporary Order to Cease and Desist is, by its terms 
effective immediately. You have twenty (20) days in which to 
file an Answer to the Notice of Charges, pursuant to 12 C.F.R 
S 509.14, republished at 54 Fed. Reg. 49411, 49450 (November 
30, 1989). In accordance with 12 C.F.R. SS 509.9 to 509.11, 
republished at 54 Fed. Reg. 49411, 49449 (November 30, 1989), 
you must file an original and one copy of the Answer with: 


Secretary 

Office of Thrift Supervision 
U. S. Department of the Treasury 
1700 G Street, N.W. 

Washington, DC 20552 


In addition, you must serve one copy of the Answer upon: 


Director of Enforcement 
Office of Thrift Supervision 
±1 ^U. S. Department of the Treasury 
^ 1700 G Stf**t, N.W. 

Washington, DC 20552 


Yours sincerely. 



Director of Enforcement and 
Secretary, Enforcement Review 


Committee 
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OrriCE OP THRI FT SUPERVISION 
ENFORCEMENT REVIEW COMMITTEE 

No. ERC-89-1 49 

Dated: December 8, 1989 


WHEREAS , CenTrust Bank, a State Savings Bank, Miami, Florida 
( "CenTrust" ) , is a state savings association within the meaning 
of Section 3 of the Federal Deposit Insurance Act as amended by 
Section 301 of the financial Institutions Reform, Recovery, and 
Enforcement Act of 1989, Pub. L. No. 101-73, 101 Stat. 183, 277 
( "FIRREA" ) , to be codified at 12 U.S.C. 5 1464; and 

WHEREAS, the Office of Thrift Supervision, a bureau within the 
United States Department of the Treasury, is the appropriate 
Federal banking agency with jurisdiction over state savings 
associations, as provided in Section 3(q) of the Federal De- 
posit Insurance Act as amended by Section 204(f)(4) of FIRREA, 
to be codified at 12 U.S.C. S 1813(q); and 

WHEREAS, the Director of the Office of Thrift Supervision has 
delegated to the Enforcement Review Committee ("ERC") the 
authority to issue Notices and Temporary Orders pursuant to 
Section 8 of the Federal Deposit Insurance Act as amended by 
FIRREA, to be codified at 12 U.S.C. S 1818; and 

WHEREAS, the ERC has reviewed a proposed Notice of Charges and 
Hearing to be issued against CenTrust, and a recommendation 
from the Enforcement staff of the Office of Thrift Supervision, 
and supporting documentation; 

WHEREFORE the ERC finds reasonable cause to believe that 
CenTrust or its directors, officers, employees, or agents have 
engaged, are engaging, or are about to engage in unsafe or 
unsound practices, or violations of applicable law, rule, or 
regulation; and 

WHEREFORE the ERC finds that. CenTrust* s unsafe or unsound 
practices, violations of applicable law, rule, or 
regulation, or the continuation thereof, alleged in the 
proposed Notice '■‘-of* Charges and Hearing, are likely to cause 
significant dissipation of the assets or earnings of CenTrust, 
or are likely to weaken the condition of CenTrust or otherwise 
prejudice the interests of its depositors prior to the 
completion of proceedings conducted pursuant to Section 8(b)(1) 
of the Federal Deposit Insurance Act as amended by FIRREA, to 
be codified at 12 U.S.C. S 1818(e)(1). or that the books and 
records of CenTrust „are so incomplete with respect to certain 
expenses and certain transactions specified in the Notice of 
Charges that OTS is unable, through the normal supervisory 
process, to determine the financial condition of CenTrust or 
the details or purposes of certain transactions that may have a 
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material effect on the financial condition of CenTrust; 

NOW, THEREFORE, IT IS RESOLVED that the said Notice of Charges 
and Hearing is approved and issued. The Secretary of the ERC 
is directed to execute said Notice and to serve or designate 
some suitable person to serve a copy of it, with this resolu- 
tion, upon CenTrust in the manner provided by the Regulations 
of the Office of Thrift Supervision. Following the issuance 
and service of said Notice, the Enforcement staff is authorized 
to negotiate with CenTrust for the purpose of obtaining its 
consent to the issuance of a final Order to Cease and Desist. 

AND IT IS FURTHER RESOLVED that the said Temporary Order to 
Cease and Desist is approved and issued. The Secretary of the 
ERC is directed to execute said order and to serve a copy of it 
upon CenTrust in the manner provided by the Regulations of the 
Office of Thrift Supervision. 


Enforcement Review Committee 

Rosemary Stewart 
Director of Enforcement and 
Secretary, Enforcement Review 
Committee 
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0000056 

FEDERAL HOME LOAM BANK BOARD 
CRIMINAL REFERRAL FORM 
(FHLBB FORM 366) 

SECTION A 

TO BE COMPLETED FOR ALL CRIMINAL REFERRALS 


1. Nut, Location and Dockat Number of Financial Institution 

Nana: CanTrust Bank 

Location: 

(street) 100 S.E. Sacond Straat 

(city, stata) Miami, FL 
(ZIP) 33131 

Dockat Nuabar: 02745 

If activity oeeurrad at branch offlce(s), identify: 

Activity la attributable to officials at main office. 

2. Asset Sis a of Financial Institution: 68.9 billion 

3. Approximate data and dollar aaount (prior to any allowances for restitution 
or recovery) of suspected violation 

Date: October 25/26, 1989 Amount: $101,250 

(Month) (Day) (Tear) 

4. Summary characterization of the suspected violation. Mark appropriate 
box(es) with an Z. 

[ ] Defalcation/Eabezsleaent ( ] Bribery/Gratuity [ ] Bank Secrecy Act/ 

lx] False Statement [x] Misuse of Position Money Laundering 

[ j Check Eltlng or Self Dealing [x] Other (Describe) 

[ j Bank Fraud [ ] Unexplained Loss Securities Fraud - 

[ ] Credit Card Fraud Insider Trading 

5. Has there been any admission or a confaaalonf 
[ ] Tea [x] Ho If so, by wfacnf 

6. Explanation/Description of Suspected Violation (Give a brief suamary of the 
suspected violation, explaining what is unusual or Irregular about the 
transaction.) 

Senior officers of CanTrust, primarily Chairman Paul, represented on several 
occasions to examiners that the bank could not conduct transactions Involving 
Integrated Resources subordinated debt because the bank had become a member of 
the Creditors' Steering Committee in August 1989 and that such transactions 
would be Illegal insider trading. (CanTrust Bank had purchased $39 million of 
Integrated debt in April 1986, which had since declined in value to about $1-2 
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FEDERAL HOME LOAN BANE BOARD FHLBB DOCEE? NUMBER OF THE 

CRIMINAL REFERRAL FORM (FHLBB 366) FINANCIAL INSTITUTION: 00274S 


allllon.) However , in late 1989 CenTrust's Supplemental Executive Retirement 
Plan (SERP), which benefits only selected senior executives including Mr. Paul, 
purchased $3,000,000 face value of Integrated bonds at approxiaately $.03 on the 
$1.00, total purchase price of $101,250. Mr. Paul is one of the three trustees 
of the SERP. It is apparent that either 1) Chairman Paul and other senior 
management members misrepresented certain facts to the examiners about CenTrust 
not being allowed to trade Integrated securities or 2) Insider trading was in 
fact conducted by the SERP based on inside information intending to benefit 
certain senior executives at the expense of the institution and, ultimately , the 
taxpayers . 

Further, management would not provide documents pertaining to the SERP which 
disclosed the Integrated purchases until ordered to do so in a Temporary Cease 
and Desist Order. 

Therefore, statutes violated fall into one of two groups, depending on the true 
facts, as follows: 

1. imidtr Trading 

Title 15 U.S.C. sec. 78ff - Criminal violations of securities lavs. 

Tltlfl 18 J71 - Conspiracy of two or more persons to either commit a 

federal offense or to defraud the United States (or any agency of the U.S.). 

Title 18 U.S.C. sec. 1001 - General false statements statute - knowingly and 
willfully falsifying or concealing a material fact or making a false statement 
or making or using false writing knowing it to be false. 

Title 1 8 U.S.C. sec. 1006 - False entries and reports or statements . including 
material minima, made With the intent to Injure or defraud an Insured 
institution or deceive a Federal Home Loan Bank examiner: receipt of any 
benefits by an officer, agent or employee of the institution from a transaction 
of the institution with Intent to defraud by the individual. 

Title IS U.S.C. station, 1341. 1343. 1344 • M«ll fraud, wire fraud .nd bank 
fraud , respectively. 

2. If nec Inild.r Tr«Jti>«. «« br mn.eea.nt: 

Title 18 U.S.C. sections 1001 and 1006 - False statements to examiners 
representing that such transactions would be Insider trading. 


7. Person(s) Suspected of Criminal Violation 

a. Name: David L. Paul 

(First) (Middle) (Last) 

b. Address: 40, 42, 44, 46 La Gorce Circle 
REV: June 1988 
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FEDERAL HOME LOAM BANK BOARD 
CRIMINAL REFERRAL FORM (FHLBB 366) 


FHLBB DOCKET NUMBER OF THE 
FINANCIAL INSTITUTION: 002745 


SECTION B 

TO BE COMPLETED IN REFERRAL CASES VHERE SUSPECTED CRIMINAL ACTIVITY INVOLVES 
PROBABLE LOSS (BEFORE REIMBURSEMENT OR RECOVERY) OF $10,000 OR GREATER OR IN ALL 
CASES. REGARDLESS OF AMOUNT. INVOLVING AN AFFILIATED PERSON WITHIN THE MEANING 
OF 12 C.F.R.8 561.29. 


1. G1y« a chronological and eooplata account of the suspected, violation. (If 
necessary, use Continuation Sheet.) 

- Relate key events to document and attach copies of those documents. 

- Explain vho benefited, financially or otherwise, froa the transaction, 
how auch and how. 

- Furnish any explanation of the transaction provided by the suspect and 
indicate to whoa and when it was given. 

- Furnish any explanation of the transaction provided by any other person. 

- Furnish any evidence of cover-up by the suspect or evidence of an atteap 
to deceive federal or state exaainers or others. 

- Indicate where the suspected violation took place(e.g. main office, 
branch, other). 

- Recoaaend any further investigation that alght assist lav enforeeaent 
authorities in fully exaalnlng the potential violation. 

On April 25, 1986, CenTrust Bank purchased Integrated Resources 10.75% 
subordinated debt with a face value of $39.0 aillion at a price of 99.243%. 
CenTrust purchased these bonds at issuance and its holdings represent 13.0% of 
the entire $299.0 aillion issue. The bonds were underwritten by Drexel Burnham 
Laabert. Inc. and are actively traded on the New York Stock Exchange. 

In aid- 1989, Integrated defaulted on interest payments on certain of its debt 
issues and thus a Creditors' Steering Committee (the Coaalctee) was formed to 
oversee the restructure of Integrated's debt. Chairman Paul and various other 
meabers of CenTrust aanageaenc stated that CenTrust becaae one of the meabers of 
this committee on August 16, 1989, and thus CenTrust was precluded froa 
transacting any trades of Integrated due to this "Insider" position. The 
exaainers accepted aanageaent's representations as fact. 

On October 25 and 26, 1989, CenTrust *s Supplemental Executive Retlreaent Plan 
(SERP) purchased a total of $3.0 aillion face value of Integrated bonds in three 
separate transactions at a weighted average cost of 3.25%, or $101,250 including 
coaaissions. While the SERF is managed by a company in England (Dinaa Finance 
and Management Co., Ltd.), and the purchases were transacted there, this company 
would have had the seae "Inside” knowledge as CenTrust for the following 
reasons : 

1) the aanageaent company is controlled by Sir Edward Davies, vho is a 
CenTrust director and thus would have been well aware of CenTrust 's 
ownership of Incogracad and it* "insider" position. 

2) Sir Edvard Davies is one of three trustees for the SERF, the ocher 
two being Chairman Paul and Peter Moser, a long-time friend of Paul 
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and also a CanTrusc director. 

The beneficiaries of che SERP are a small group of che aosc senior exacucives of 
CanTrusc, vich Chairman Paul receiving by far che majorlcy of che benefice. 
During che examinaclon, Paul continually represenced co che examiners chac che 
true value of Incegraced debt was far greacer chan che value represenced by che 
marks c price due co a loc of lncangible assecs and ocher unrecognized worth. 

This would have been represenced co che board of directors (including Davies and 
Moser) ac board meetings as Paul foughc Che regulators over che amount of 
writedown required on che $39 million. Thus, 1c appears chac che SERP purchased 
che $3.0 million in Incegraced debt ac che deeply discounted price' of 3.25% 
feeling chac it would in time reach a much higher value; any Increase in price 
from 3.25% would greatly benefit Che handful of SERP beneficiaries even as 
CanTrusc Bank was incurring losses of approximately $37*38 million on its 
Incegraced debc. 

Adding further co che allegations chac these individuals conducted these 
transactions with knowledge chat they were improper is che fact chat che 
examiners accempced for months co gee accounting records for che SERP from 
England, buc were refused access to chose records by CanTrusc management. 
Finally, said records were slowly made available in December 1989 and January 
1990 following che issuance of a Temporary Cease and Desist Order by che Office 
of Thrift Supervision which required production of the records. Ac chac elms 
che examiners discovered the' purchases of Integrated by che SERP. 

If 1c is decermined chat such cransaeclons are in soma way not insider trading 
in violation of securities lavs, certain CenTrust officers nevertheless made 
false statements co Federal and state examiners. 

rther recommended action would be a judgment by che SEC as co whs Cher che 
scions as described would, in fact, constitute violations of securities lavs. 

2. Indicate whether che suspected violation appears co be an isolated incident 
or whether it relates to other transactions . (Explain) 

Isolated. 

3. Exclusion of Information from the Referral: 

Has any pertinent information been excluded from this referral as a result 
of any legal or other restralntf (] Yes [x] Ho If yes, why? 

Have the excluded information and/or documents been segregated for later 
retrieval? [] Yes [] Ho N/A 

4 . Vltnesses : 

List any vltnesses who might have information about the suspected violation 
and describe their position or employment. Indicate whether they have been 
interviewed. 

Same: Possibly employees of che Dinam company in London, England. 

Position: (address available on attachments) 

Address: Possibly CenTrust Senior EVP Angel Cortina, since was 
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OFFICE OF THRIFT SUPERVISION 
CRIMINAL REFERRAL FORM 

(OTS FORM 368) 0000064 


SECTION A 

TO BE COMPLETED FOR ALL CRIMINAL REFERRALS 


I. 


Name, Location and Docket Number of Financial Institution 
Name: CenTrust Bank, a State Savings Sank 

Location: 


( street ) 
(city, state) 
(ZIP) 


100 S.E. Second Street 

Miami , FL 

33131 


Docket Number: 


If activity occurred at branch office(s), identify: 

Activity occurea at Main Office as deteilea oeiou. 

Z. Asset Size of Financial Institution: 98,561,146,000 (as reoorteo on the 

Seotemoer 30. 1939 Thrift Financial Report). 

3. Approximate date and dollar amount (prior to any allowances for restitution 
or recovery) of suspected violation 


Date: Various 

(Month) (Day) (Year) 


Amount: S Unknown 


4. Summary characterization of the suspected violation 
box(es) with an X. 

( 1 Defalcation/ Embezzlement C 1 Bribery/Gratuity ( ] 
[X] False Statement ( ] Misuse of Position 

( 1 Check Kiting or Self Dealing (:•.] 

( 1 Bank Fraud ( I Unexplained Loss 

l 1 Credit Card Fraud 


. Mark appropriate 

Bank Secrecy Act/ 

Money Laundering 
Other(Oescribe) 

- Violation of Federal 
Election Camoaign Act. 

- Misapplication of 


funds. 


5. Has there been any admission or a confession? 

[ ] Yes IX] No If so, by whom? None 

6. Explanat ion/ Description of Susoected Violation (Give a brief summary of the 
suspected violation, explaining what is unusual or irregular about the 
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transaction. ) 

The institution has formed a Political Action Committee ( PAC > 
suosioiarv : o contricute iz ooliticai campaigns. Enoicyees ar.o 
Officers are strongly encouraged to ccntrioute to tnis rnC. In fact, 
*sverai former officers nave alleged tnat oart icioat icr. ;n tne PAC is 
directly or indirectly a reauirement for continued emoieyment . htgn 
salaries ana nonuses. This may oe in violation of Title 13 of the 
Umteo states Criminal Code, sections 657 ana 1006, as well as in 
violation of the Feaerai election Camoaign Act under Title I of the 
United States Criminal Code, section 441b. The Title Id statutes are 
snoun oelou: 


Title 13 U.S.C. sec. 55? - Theft, embezzlement or willful 
misapplication of an insured institution's funds by an officer, 
director, agent or employee with intent to defreud the institution. 

Title 19 U.S.C. ?;c . '306 - False entries and reports or statements, 
including materia* omissions, made with intent to injure or cefraud an 
insured institution or aeeeive an Office of Thrift Supervision 
examiner* receipt oJf any benefits by an officer, agent or emoloyee of 
the institution from a transaction of the institution with intent to 
defraud oy the individual 


Summer izat ions of several interviews with former officers are attacned 
which Document these allegations. 


7. Person<s) Suspected of Criminal Violation. 


a. Name: 


David 
(First ) 


(Middle) 

b. Address: 40, 4Z , 44 & 46 La 6orce Circle 


Paul 
( Last > 

Miami 

(City) 


Florida 53131 
(State) (Zip) 


c. Date of Girth: May I , 1939 

Social Security No.: 180-32-3403 

d. Relationship to the financial institution. Mark all applicable box(es): 

(XI Officer ( 1 Agent CX) Stockholder 

CXI Director ( J Appraiser (XI Accountholder 

( 1 Employee CX) Borrower [X] Other, Specify: 

Chairman of the Board and 
Chief Executive Officer 

e. Is person still affiliated with the financial institution? CX) Yas C 1 No 
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SECTION B 

TO BE COMPLETED IN REFERRAL CASES UHERE SUSPECTED CRIMINAL ACTIVITY INVOLVES 
PROBABLE LOSSC BEFORE REIMBURSEMENT OR RECOVERY) OF SIG.GGG OR GREATER OR IN ALL 
CASES. REGARDLESS OF AMOUNT. INVOLVING AN AFFILIATED PERSON UITHIN THE MEANING 
OF tZ C.F.R.Sc SG1.Z9. 


I. Give a chronological and complete account of the suspected violation. ( If 
necessary, use Continuation Sheet.) 

-Relate key events to document and attach copies of those documents. 

-Explain who benefited, financially or otheruise, from the transaction, 
hou much and hou. 

-Furnish any explanation of the transaction provided by the suspect and 
indicate to whom and uhen it uas given. 

-Furnish any explanation of the transaction provided by any other person. 
-Furnish any evidence of cover-up by the suspect or evidence of an attempt 
to deceive federal or state examiners or others. 

-Indicate uhere the suspected violation took place! e.g. main office, branch, 
other ) . 

-Recommend any further investigation that might assist lau enforcement 
authorities in fully examining the potential violation. 

See Section A.6 . and attached summaries of interviews of former officers of 
CenTrust . 

Indicate whether the suspected violation appears to be an isolated incident 
or whether it relates to other transactions. ( Explain) 

It is likely that similar incidents exist at the institution. 

3. Exclusion of Information from the Referral: 

Has any pertinent information been excluded from this referral as a result 
of any legal or other restraint? ( ) Yes IX] No If yes, why? N/A 

Have the excluded information and/or documents been segregated for later 
retrieval? I 1 Yes I 1 No N/A 

4. Witnesses: 

List any witnesses who might have information about the suspected violation 
and describe their position or employment. Indicate whether they have been 
interviewed. 

Name: 
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Position: 
Address: 
Phone No: 
Bus. address: 
Bus. phone: 
Interviewed: 


Please contact the mdiviauals noted 
in Section A , Item 9 of this form for 
specific information on witnesses. 


5. Discovery and Reporting 

a. Uho discovered the suspected violation and when? 

The suspected violations ) were discovered during the May 51 , 1989 
examination conducted by the Office of Thrift Supervision, Atlanta 
Oistrict (f/k/a Federal Hone Loan Bank of Atlanta) and the State of 
Florida, Office of the Comptroller, Division of Banking. 

b. Has the suspected violation been reported to the Board of Directors? 

C ] Yes (XI No 

By whom and when? None 

c. Has the Board of Directors taken action? ( 1 Yes [X] No. If so, what and 
when? The Boaro has not been notified 

/ . 

d. Has the suspected/ violation previously been reported to federal or local 
law enforcement authorities or to any federal or state supervisory 
agency? ( 1 Yes (XI No 

If so, by whom, to whom, and when? N/A 


6. LOSS 

a. Amount of Loss Known:! Unknown 

b. Restitution by: 

None S 0 

c. Settlement by 

surety company S None 

d. Total restitution 

and settlement to date. S 0 

e. Total loss to date S Unknown 


f. Name of surety bond co. 
National Union Fire Insurance 
Company of Pittsburgh, PA 

g. Amount of Bond SS, 000, 000 

h. Amount of deductible S7S0,000 

i. Uas claim filed ( lYes IX) No 
If yes when. N/A 

J. Is additional loss expected? 

( JYes ( INo Unknown 
( if yes explain in B - 1) 


7. Has the suspected violation had a material impact on or otherwise affected 
the financial soundness of the institution? (XI Yes ( I No If yes, please 
explain. 


If the institution is found to be guilty of any criminal wrongdoing, and 


re p riGiW " re a r 


Page No. 6 


2779 


9607 


OFFICE OF THRIFT SUPERVISION 0000063 

CRIMINAL REFERRAL FORM 
(OTS FORM 366) 


SECTION A 

TO BE COff>LETEO FOR ALL CRIMINAL REFERRALS 


1. Nan* , Location and Ooekot Nunbar of Financial Institution 


Nana: CenTruat Bank, a State Savings Bank 


Location: 


( etraat > 
(city, stata) 
(ZIP) 


100 S.E. Second Street 

Miani , FL 

33131 


Docket Nunbar: 02745 


If activity occurred at branch offlce(i), identify: 

Activity occured at Ham Office aa detailed belou. 

* » 

Z. Asset Size of Financial Institution: $8,961,146,000 (aa reported on the 

Septenber 30, 1989 Thrift Financial Report). 


3. Approxinate date and dollar anount (ffrior to any allowances for restitution 
or recovery) of suspected violation 


Oate: Novenoer 17, 1989 Anount: S Unknown 

(Month) (Day) (Year) 

4. Sumvy characterization of the suspected violation, hark appropriate 
box(es) with an X. 

tXJ □.falcation/Enb.zzl.Mnt C 1 Brlbary/Bratulty t 1 Bank Secr.cy Act/ 

( 1 False Statenent IX] Misuse of Position Money Launder inQ 

( 1 Check Kiting or Self Dealing (XI Otheri Describe) 

I ] Bank Fraud I ) Unexplained Loss Bankruptcy Fraud 

I 1 Credit Card Fraud 

5. Has there been any adnlsslon or a confession? 

C J Yes IX] No If so, by uhon? None 

6. Explanation/Description of Suspected Violation (6ive a brief sunnary of the 
suspected violation, explaining what is unusual or irregular about the 
transaction.) 


REV: June TOT 
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CRIMINAL REFERRAL FORM ( OTS 366) 


"Ola OOCKEl KiOHBtTTUI- THT 

FINANCIAL INSTITUTIONS §2745 


Mr. Paul is ausoectea of taking assets from the Stannope hotel 
project. CenTrust , tnrougn a suondxary. owned a 49X limited 
partnership interest m this project. After the project filed for 
bankruptcy it is susoecteo that Mr. Paul received various itens wnich 
belonged to the Hotel. This is of concern since Mr. Paul nay have 
benefited personally fron an investment of the institution. In 
addition, CenTrust lost over S10 million on its investment in the 
Stannope Hotel. 

Mr. Paul’s actions nay be a violation of Title 18 of the United States 
Criminal Code, section 657. This statute is shown below: 

Title 18 U.S.C. sac. S57 - Theft, embezzlement or willful 
misapplication of an insured institution's funds by an officer, 
director, agent or employee with intent to defraud the institution. 

7. Person(s) Suspected of Criminal Violation 


7. A 


a. Noise: Oavid 

(First) 


L. Paul 

(Middle) (Lest) 


b. Address: 40, 42, 44 & 46 La 6oree Circle Miami 

(City) 


Florida 33131 
(State) (Zip) 


c. Date of Birth: May I , 1 939 

Social Security No.: 160 * 32*8403 

d. Relationship to the financial institution. Mark all applicable box(es): 

(XI Officer [ ] Agent (X) Stockholder 

CX] Oirector ( ] Appraiser (X) Aeeountholder 

( 1 Employee (XI Borrower (X) Other, Specify: 

Chairman of the Board and 
Chief Executive Officer 

e. Is person still affiliated with the financial Institution? (xl Yes ( 1 No 

If no. ( ] Terminated ( 1 Resigned Date: N/A 

(Month Oay Year) 

If no, describe circumstances: 

N/A 


f. Prior or related referrals? (XI Yes ( J No If yes, please identify: 


Several 366 's were filed on this date 
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SECTION B 


TO BE COMPLETED IN REFERRAL CASES WHERE SUSPECTED CRIMINAL ACTIVITY INVOLVES 
PROBABLE LOSS( BEFORE REIMBURSEMENT OR RECOVERY) OF Sie.00* OR 6REATER OR IN ALL 
CASES , RE6AR0LESS OF AMOUNT. INVOLVING AN AFFILIATED PERSON WITHIN THE MEANIN6 
OF 12 C.F.R.Sc S61.29. 


1. Give a chronological and conplote account of the suspected violation. ( If 
necessary, use Continuation Sheet.) 

-Relate key events to document and attach copies of those documents. 

-Explain uho benefited, financially or otherwise, from the transaction, 
how much and how. 

-Furnish any explanation of the transaction provided by the suspect and 
indicate to whom and when it was given. 

-Furnish any explanation of the transaction provided by any other person. 
-Furnish any evidence of cover-up by the suspect or evidence of an attempt 
to deceive federal or state examiners or others. 

-Indicate where the' suspected violation took placet e.g. mam office, branch, 
other ) . 

-Recommend any further investigation that might assist law enforcement 
authorities in fully examining the potential violation. 

In or around November 1987, Oavid L. Paul/ Chairman and Chief Executive Officer, 
received approximately 20 cases of Baccarat Crystal at his personal residence. 
Mr. Paul stated that the crystal was received from 6erald Guterman. Mr. 

Guternan was the general partner for the Stanhope hotel project, which has filed 
bankruptcy. CenTrust owned a 49X interest in the Stannooe hotel, while Mr . 
Guternan retained a 51 Z interest. 

After the Stanhope Hotel filed for bankruptcy. Mr. Guternan gave the cited 
crystal (which was owned by the Stanhope Hotel) to Mr. Paul personally. Mr. 

Paul said that since CenTrust was the actual owner of the crystal it was sent to 
the CenTrust Tower. 

It is unknown if Mr. Guterman or Mr. Paul took any other assets that belonged to 
the Stanhope Hotel. However, based on the Baccarat Crystal incident, it is 
likely that additional items were taken from the Hotel. 

2. Indicate whether the suspected violation appears to be an isolated 
incident or whether it relates to other transactions. (Explain) 

It is likely that incidents similar to the above exist at the institution. 
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OFFICE OF THRIFT SUPERVISION 

CRIMINAL REFERRAL FORM 0000062 

< OTS FORM 3SB> 


SECTION A 

TO BE COMPLETED FOR ALL CRIMINAL REFERRALS 


1. Nbm, Location and Docket Number of Financial Institution 

Name: CenTrust Bank, a State Savings Bank 

Location: 

( street ) 

(city, state) 

(ZIP) 

Docket Number: 22745 

If activity occurred at branch officeis), identify: 

Activity occurea at Main Office as Detailed below. 

2. Asset Size of Financial Institution: $8,361,146,000 (as reoorted on the 

Seotemoer 30, 1 989 Thrift Financial Report). 

3. Approximate date and dollar amount (prior to any allowances for restitution 
or recovery) of suspected violation 

Date: Marcn 31 t 969 Amount: $232,335 

(Month) (Day) (Year) 

4. Summary characterization of the suspected violation. Mark appropriate 
box(es) uith an X. 

[ 1 Defalcation/ Embezzlement ( ] Bribery/Gratuity [ 1 Bank Secrecy Act/ 

(X) False Statement [XI Misuse of Position Money Laundering 

( 1 Check Kiting or Self Dealing CXI Other! Describe) 

( 1 Bank Fraud ( ] Unexplained Loss * Misuse of Corporate 

( 1 Credit Card Fraud Assets 

5. Has there been any admission or a confession? 

(XI Yes I 1 No If so, by uhom? Ihairman Paul aces net aeny tre fact*, cut 
does not oeiieve rus actions to be wrong or criminal. 

6. Explanat lon/Oescnpt ion of Suspected Violation (Give a brief summary of the 
suspected violation, explaining what is unusual or irregular about the 
transaction. ) 

REV: June 1388 
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Cavic L. •" iu i , l.-.ai man ana Chief Executive j f i c;r Can Trust Saru, 

3 State Savings cam. • CenTrust > is susoectefl ;r misusing nis Position 
and Bank funds m connection uitn CenTrust Trust's ia suosiaiary of 
the Bank) purcnase of a saiiboat. hlso, :: is suspected tnat Chairman 
Paul attempted to conceal the ourcnase of the saiiboat from federal 
examiners. This nay oe m violation of Title 18 of the United States 
Criminal Code, sections 657 and ! 006 . "hese statutes are snown oeiou: 

Title !9 U.S.C. sec . 557 - Theft, emoezzlement or willful 
misapplication of an insured institution's funds by an officer, 
director, agent or employee with intent to defraud the institution. 

Title 18 U.S.C. sec. ' 006 - False entries and reports or statements, 
including material omissions, made witn intent to injure or defraud an 
insured institution or deceive an Office of Thrift Supervision 
examiner} receiot of any benefit by an officer, agent or employee of 
the institution from a transaction of the institution with intent to 
defraud Dy the individual. 

7. Person(s) Suspected of Criminal Violation 

a. Name: Cavid L. 

(First) (Middle) 

b. Address: 40, 4C , :: i 46 La Gorce Circle 

c. Date of Birth: hay i , 1939 

Social Security No.: 160-32-8403 

d. Relationship to the financial institution. Mark all applicable box(es): 

(XI Officer I ] Agent [X] Stockholder 

(X] Director I 1 Appraiser [X] Accountholder 

( J Employee CXI Borrouer [X] Other, Specify: 

Chairman of the Board and 
Chief Executive Officer 

e. Is person still affiliated uith the financial institution? I*) Yes ( 1 No 

If no, ( J Terminated ( 1 Resigned Date: N/A 

(Month Day Year) 

If no, describe circumstances: 

N/A 

f. Prior or related referrals? IX) Yes C 1 No If yes, please identify: 


Paul 
( Last ) 

Miami Florida 23131 

(City) (State) (Zip) 


REV: June 1966 
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SECTION B 

TO BE COMPLETED IN REFERRAL CASES WHERE SUSPECTED CRIMINAL ACTIVITY INVOLVES 
PROBABLE LOSS( BEFORE REIMBURSEMENT OR RECOVERY) OF SIQ.QQO OR GREATER OR IN ALL 
CASES. RE6AR0LESS OF AMOUNT. INV0LVIN6 AN AFFILIATED PERSON WITHIN THE MEANIN6 
OF 12 C.F.R.Sc 561.29. 


t. Give a chronological and complete account of the euepected violation. ( If 
neceeeary. use Continuation Sheet.) 

-Relate key event e to document and attach copies of those documents. 

-Explain who benefited, financially or otherwise, from the transaction, 
how much and how. 

-Furnish any explanation of the transaction provided by the suspect and 
indicate to whom and when it was given. 

-Furnish any explanation of the transaction provided by any other person. 
-Furnish any evidence of cover-up by the suspect or evidence of an attempt 
to deceive federal or state examiners or others. 

-Indicate where the suspected violation took placet e.g. mam office, brftnch. 
other). 

-Reco m mend any further investigation that might assist law enforcement 
authorities in fully examining the potential violation. 

According to Vincent OeFma, Executive Vice President or* CenTrust Trust (a 
subsidiary of the Bank), in March 1909, Mr. Paul instructed CenTrust Trust 
(Trust) to ourehase a 40 foot Hinckley Sailboat known as the 'Bodacious" for 
*232,335. The minutes of the Board of Trustees of the Trust do not indicate 
aooroval of the ourehase. Mr. Paul stated that the sailboat was ourchased for 
use by CsnTrust Officers to entertain clients. 

According to Steven Ueisbader. Controller of the Trust , in June 1989. Mr. Paul 
instructed the Trust to remove the sailboat from the Trust’s financial 
statements, therefore, the book value of *232 .325 was expensed on this date. 
Subseouent ly . Mr. Paul stated that he instructed Mr. weisbaoer to deoreciate 
the sailboat in the same manner as the previous boat owned by the Trust, and 
Mr. Ueisbader misinterpreted Mr. Paul's instructions. Accordingly, after 
being criticized by Office of Thrift Supervision exaniners Mr. Paul stated 
that the accounting entry would be reversed and the sailboat would be put back 
on the books. However, as of the date of this filing, the Trust has not 
reversed the cited entry. The Trust still owns the sailboat. Out it is net 
shown as an asset on any financial statement. 

The ourehase of the sailboat is considered to be a misuse of corporate 
funds/assets. Mr. Paul's decision to "remove" the sailboat from the financial 
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statements :sui2 se construes as an aooarert attenot ; - n:re tre curcnase. 

•act, Mr. Paul stated tnat tr.e ounersnig of :ne ooat c;d r,c: fit weii Jitn :re 
image of the Banx in tne new era of the inaustry ana in iignt of tne ‘Bust 
rill.' 

Z. Indicate whether the suspected violation appears to be an isolated 
incident or whether it relates to other transact ions. ( Explain) 

This activity is similar to many others at the Sank. As disclosed in the 
May 31, 1989 examination reoort , Mr. Paul has demonstrated a lac* of 
regard for comoiymg with laws and regulations, ana acts in a manner that 
will benefit himself. It is likely that numerous other transactions 
similar to the aoove exist at the institution. See related 366 filings 
submitted as of this date. 

3. Exelusion of Information from the Referral: 

Has any pertinent information been excluded from this referral as a result 
of any legal or other restraint? ( 1 Yes CXI No If yes, why? N/A 

Have the excluded information and/or documents been segregated for later 
retrieval? C 1 Yes C 1 No N/A 

4. Witnesses: 

List any witnesses who might have information about the suspected 
violation and describe their position or employment. Indicate whether they 
have been interviewed. 

Name: 

Position: Please contact the individuals noted 

Address: m Section A, Item 9 of this form for 

Phone No: specific information on witnesses. 

Bus. address: 

Bus. phone: 

Interviewed: 

5. 01 sco very and Reporting 

a. Who discovered the suspected violation and when? 

The suspected violations ) were discovered during the flay 31, 1989 
examination conducted by tne Office of Thrift Supervision, Atlanta 
Oistnct Cf/k/a Federal Hone Loan Bank of Atlanta) and the State of 
Flonaa, Office of the Comptroller, Oivision of Banking. 

b. Has the suspected violation been reported to the Board of Directors? 

( 1 Yes CXI No 

By whom and when? None 

REV: ' June 1988 

Page No. 6 


2786 


9614 


OFFICE OF THRIFT SUPERVISION 
CRIMINAL. REFERRAL FORM 
(OTS FORM 366) 

SECTION A 

TO BE COMPLETED FOR ALL CRIMINAL REFERRALS 


1. Nm, Location and Docket Number of Financial Inotltutlon 

Nwn CenTrust Bank , * SUtt Savings Bank 
Location; 

(otreet) 100 S.E. Second Street 

(city, state) Miaul , FL 
(ZIP) 33131 

Docket Nunbor: 02745 

If activity occurred at branch offlce(o), identify: 

Activity occured at Main Office as detailed below. 

« » 

2. Asset Size of Financial Institution; 88,961,146,000 (as reoorted on the 
September 30, 1989 Thrift Financial Report). 

3. Approximate date and dollar amount (prior to any allowances for restitution 
or recovery) of suspected violation 

Date: August 22, 1986 

January 6 , 1 987 
January 6, 1987 
April 27. 1987 

(Month) (Day) (Year) 

4. S um m ar y characterization of the suspected violation. Mark appropriate 
box(es) ulth on X. 

( ) Defalcation/ Embezzlement ( ] Brlbery/6ratulty t ) Bank Secrecy Act/ 

(X) False Statem ent ( ) Misuse of Position Money Laundering 

C 1 Check Kiting or Self Ooallng t 1 Other (Describe) 

( 1 Bonk Fraud ( ) Unexplained Loss 

( 1 Credit Card Fraud 

5. Has there been any admission or a confession? 

(X) Yes t 1 No If so, by whom7 Oavid L. Paul 
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CRIMINAL REFERRAL FORM foYs' 366)*" 


0 TS"TO'CKrr ' NUK^FnBF~TRE — 
FINANCIAL INSTITUTION: 02745 


S. Explanation/ Description of Suspected Violation (Give a brief sunnary of the 
suspected violation, explaining uhat is unusual or irregular adout the 
transact ton. ) 


David L. Paul, Chairman and Chief Executive Officer of CenTrust Bank, 
a State Savings Bank (CenTrust) is suspected of tax evasion/avoidance 
in connection with CenTrust’ s purchase of four (4) Persian rugs in 
1985 and 1987. (These purchases are shown in Section A. 3 of this 
forn). Mr-. Paul attempted to conceal this transact lon( s ) from 
federal examiners. This tax avoidance may constitute a violation of 
Title 18 of the United States Criminal Code, section 1006. A summary 
of this statute is shown oelow: 


Title 18 U.S.C. sec 1006 - False entries and reports or statements, 
including material omissions, made with intent to injure or defraud 
an insured institution or deceive an Office of Thrift Supervision 
examiner: receipt of any benefits by an officer, agent or employee of 
the institution from a transaction of the institution with intent to 
defraud by the individual. 

7. Person! s) Suspected of Criminal Violation 

a. Name: Oav&d L. 

(First) (Middle) 

b. Address: 40, 42, 44 & 46 La 6orce Circle 


c. Date of Birth: May 1 , 1939 

Social Security No.: 160-32-8403 

d. Relationship to the financial institution. Mark all applicable box(es): 

(XI Officer ( I Agent (XI Stockholder 

(XI Director ( I Appraiser (X) Aecountholder 

( 1 Employee (X) Borrower (XI Other, Specify: 

Chairman of the Board and 
Chief Executive Officer 

e. Is person still affiliated ulth the financial institution? (XI Yes ( 1 No 

If no, ( I Terminated ( I Resigned Oate: N/A 

(Month Day Year) 

If no, describe circumstances: 

N/A 

f. Prior or related -referrals? (XI Yes ( 1 No If yes, please identify: 


Paul 

(Last) 

Miami Florida 33131 

(City) (State) (Zip) 
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SECTION B 

TO BE COMPLETED IN REFERRAL CASES WHERE SUSPECTED CRIMINAL ACTIVITY INVOLVES 
PROBABLE LOSS( BEFORE REIMBURSEMENT OR RECOVERY) OF 810,000 OR GREATER OR IN ALL 
CASES, REGARDLESS OF AMOUNT, INVOLVIN6 AN AFFILIATED PERSON WITHIN THE MEANING 
OF 12 C.F.R.Se SGI. 29. 


1. Give a chronological and complete account of tha auapactad violation. ( If 
necessary, uaa Continuation Shoot.) 

-Relate key avants to document and attaeh coplaa of thoaa documents. 

-Explain uho banafltad, financially or otharuiaa, fron tha transaction, 
hoy nuch and hou. 

-Furnish any explanation of tha transaction provided by tha suspect and 
indicate to whom and uhen it was given. 

-Furnish any explanation of the transaction provided by any other parson. 
-Furnish any evidence of cover-up by the euspect or evidence of an attempt 
to deceive federal 6r state examiners or others. 

-Indicate where the suspected violation took place! e.g. main office, bnpnah, 
other). 

- Recommen d any further investigation that might assist law enforcement 
authorities m fully examining the potential violation. 

In 1986 and 1987 CenTrust purchased four <4) Orientel/Peraien rugs for 
8208,008 (see section A. 3 of this form for specific dates end amounts) from 
Habib Oriental Rugs, Miami, Florida. These purchases were discovered in md 
1987 uhen an anonymous informant informed the Office of Thrift Supervision 
( f/k/a the Federal Home Loan Bank of Atlanta) that Mr. Paul had CenTrust 
purchase these rugs, but worked out a plan which showed the rugs being 
delivered to “CenTrust Savings Bank* at a New Milford, Connecticut address. 

The address shown was. that of Mr. Paul's second home. 

In a February 13, 1987 letter from Mr. Paul (with regard to tha three rugs 
that had boon purchased by this data), he stated that although the invoices 
showed the ruga being shxppad to his Connecticut residence, they were 
delivered directly to CenTrust in Miami, Florida. Mr. Paul said that the 
Connecticut address was used at the suggestion of the seller as that would 
enable the seller not to charge CenTrust Florida sales tax. 

Ourmg the examiner's review, Mr. Paul attempted to mislead the examiners with 
incomplete end inaccurate informetion. For example, he first claimed that the 
rugs had been maintained m a Miami warehouse while awaiting completion of the 
CenTrust Tower construction. It was only after repeated questioning by the 




Page No. S 


2789 


9617 


OF FICE UF rmm 5UFbW T *UJK 

CRIMINAL REFERRAL FORM <0TS 366) 


UTS DOCKET NUHBElTOr IHk 

FINANCIAL INSTITUTIONS 02745 


exaniners, based on subseauent information learned, that Mr. Paul admitted 
that some of the rugs had, in fact, been delivered and maintained at his Miami 
Beach residence for a period of time. 

In view of the information above, it is concluded that Oavid Paul conspired 
with the seller of the rugs to ‘fix’ invoices so that CenTrust could 
avoid/evade State sales tax. Additionally, he maae false and misleading 
statements to cover up this fact as well as the fact that CenTrust assets were 
being maintained at his personal residence. 

2. Indicate whether the suspected violation appears to be an isolated 
incident or whether it relates to other transactions. (Explain) 

This activity is similar to many others at the bank. As disclosed in the 
January II, 1988 and May 31, 1989 examination reoorts, Mr. Paul repeatedly 
demonstrates a lack of regard m complying with laws and regulations, and 
acts m a manner that will benefit himself personally (either a financial 
benefit or a benefit to his reputation at the expense of the institution). 
It is likely that numerous other transect ions similar to the above exist. 
See related 366 filings submitted as of this date. 

3. Exclusion of Information from the Referral: ♦ 

Has any pertinent information been excluded from this referral as a result 
of any leoal or other restraint? C 1 Yes IX] No If yes, why? N/A 

Have the excluded Information and/or documents been segregated for later 
retrieval? I ] Yes I ] No N/A 

4. Uitnesses: 

List any uitnesses who might have information about the suspected 
violation and describe their position or employment. Indicate whether they 
have been interviewed. 

Name: 

Position: 

Address: 

Phone Not 
Bus. address: 

Bus. phono: 

Interviewed: 


5. Discovery and Reporting 

a. Uho discovered the suspected violation and when? 

The suspected violation! s) were discovered during 1987 and ware the 

rev: June l4df 
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OFFICE OF THRIFT SUPERVISION 
CRIMINAL REFERRAL FORM 
< OTS FORM 366) 


SECTION A 

TO BE COMPLETE!) FOR ALL CRIMINAL REFERRALS 


1. Name, Location and Oockot Number of Financial Institution 
Nanas CenTrust Bank , a Stata Savings Bank 
Locations 

(atraat) 100 S.E. Second Street 

(city, state) Miami, FL 
(ZIP) 33131 

Docket Number: 02745 

If activity occurred at branch offlce(s), identify: 

Activity occured at Mam Office as detailed below. 

Z. Asset Size of Financial Institutions 08,961,146,000 (as reported on the 
Sap tender 30, 1989 Thrift Financial Report). 

3. Approximate date and dollar amou n t (prior to any allowances for restitution 
or recovery) of suspected violation 

Oates July 27 , 1988 Amount: 025,000,000 

(Month) (Oay) (Year) 

4. Summary characterization of the suspected violation. Mark appropriate 
box(es) with an X. 

( 1 Oaf al cat ion/ Embezzlement ( 1 Bribery /Gratuity ( ) Bank Secrecy Act/ 

(XI False Statement ( I Misuse of Position Honey Launder inQ 

( I Check Kiting or Self Dealing (X) Other(Oescrlbe) 

( I Bank Fraud ( I Unexplained Loss - Securities Freud 

( 1 Credit Card Fraud 

6. Has thors boon any admission or a confession? 

( 1 Yes (X) No If so, by whom? None 

6. Explanation/ Description of Suspected Violation (6lvo a brief summary of the 
suspected violation, explaining what is unusual or irregular about the 
tranaaetlon. ) 
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Oavid L. ?aui , Chairman ana Chief Executive Officer of CenTrust Bank, a 
State Savings Bank (CenTrust) is suspected of “Darning 1 securities witn 
the Bank, of Credit and Commerce International (3CCI), Luxemoourg. At 
the time erf the susoected securities 'oarung" , Ohaith Pharcon (uno 
owns 28X of CenTrust stock), uas also a major snarenoider in 
Inter-Redec , the broker nandling the reourenase from BCCI. Also, 
according to newsoaoer articles, hr. Pharoan uas at one time a 
princioai of BCCI and may still be affiliated in some manner. In early 
1989, BCCI uas indicted for money laundering. 

The securities “oarking" noted above may constitute a violation of 
Title IS, sections 78ff, 78j , 77q , and 77x of the United States 
Criminal Code. Also, the failure of CenTrust to reoort this activity 
to regulatory authorities may violate Title 18, section 1006 of the 
United States Criminal Code. These statutes are shown below: 

Title 15 U.5.C. sec. 79ff. "Si. . and ? 7 < - Criminal violations of 
securities laws. 

Title 18 U.S.C. -sec. 1006 - False entries and reports or statements, 
including material omissions, made with intent to injure or defraud an 
insured institution or deceive an Office of Thrift Supervision * 

examiner? receipt of any benefits by an officer, agent or employee of 
the institution from a transaction of the institution with intent to 
defraud by the individual. 

7. Person(e) Suspected of Criminal Violation 

7. A 

a. Name: Oavid L. Paul 

(First) ( Middle) (Last) 

b. Address: 40, 42, 44 & 46 La 6orce Circle niami Florida 35131 

(City) (State) (Zip) 

c. Data of Birth: hay t , 1 939 

Social Security No.: 160-32*8403 

d. Relationship to the financial institution, hark all applicable box(es): 


(X] Officer ( 1 Agent (XI Stockholder 

CX] Director ( 1 Appraiser (X) Aceountholder 

( 1 Employee IX] Borrower (X] Other, Specify: 

Chairman of the Board and 
Chief Executive Officer 
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CRIMINAL REFERRAL FORM ( OTS 3SB) FINANCIAL INSTITUTION: 32745 


e. Is person still affiliated with the financial institution? t .< J Yes ( 1 No 

If no, I 1 Terminated C 1 Resigned Oate: .N/A 

(Month Day Year) 

If no, describe circumstances: 

N/A 

f. Prior or related referrals? IX] Yes ( J No If yes, please identify: 
Several 36S*s were filed on this date 

g« Is person affiliated uith any other financial institution? [ ] Yes CX] No 
or business enterprise? (X] Yes C J No If yes to either or both, pleese 
identify. 

According to records maintained by the State of Florida, the 
following is a list of corporations affiliated to Oavid L. Paul , 
licensed to conduct business in the State of Florida. (This list 
is not believed to oe a complete list of Mr. Paul's affiliated 
enterprises. - It is near certainty that Mr. Paul is affiliated with 
numerous other business enterprises licensed in other states. This 
information has been reouested from Mr. Paul , and will be forwarded t 
upon receipt ). 

• National Foundation for Ad 

• Flagler Street Corp. 

• Paulter Corporation 

• Peouannock Shopping Plaza 

• CenTrust , Inc . 

• CanTrust Savings Bank Serv. 

• 101 East Flagler, Inc. 

• Internet lonai Design & Ois 

• CenTrust Trading Corporation 

• CenTrust Securities Corp 

• CenTrust Contract Corp 

• CenTrust Leasing Corp. 

• CTST Title Agency, Inc. 

• Old American Title Agency 

• Loan Tracking Systems, Inc. 

• CenTrust Foundation, Inc. 

• CenTrust Mortgage Corp. 

7.B 

a. Nana: Ghaith R. 

(First) (Middle) 


PSO, Inc. 

Oade Savings and Loan Cont 
The Westport Company 
1775 Washington LTD. 

1775 Washington Avenue Corp. 
CenTrust Master Inc. 

Rho Eosilon, Inc. 

CenTrust Tower Management 
CenTrust Financial Service 
101 Real Estate Corp. 
C.I.C.H. Corp. 

C.3.B.I. Corp. 

CanTrust Title Agency, Inc. 
Multi-Builders Properties 
Portfolio Divestment , Inc. 
New World Symphony, Inc. 

The Symphony Hall Foundation 


Pharaon 
( Last ) 
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b. Address: Unknown 

(City) (State) (Zip) 

c. Date of Birth: Unknown 

Social Security No.: Unknown 

d. Relationship to the financial institution, hark all applicable box(es): 

C ] Officer ( ) Agent (X) Stockholder 

( ] Oireetor C ] Appraiser ( J Accountholder 

( 1 Employee t 1 Borrower ( 1 Other, Specify: 

e. Is person still affiliated with the financial institution? (XI Yes l J No 

If no, ( 1 Terminated ( 1 Resigned Date: N/A 

(Month Day Year) 

If no, describe circumstances: 

N/A 


f. Prior or related referrals? ( 1 Yes CXI No If yes, please identify: ' 

g. Is person affiliated with any other financial institution? [X] Yes ( . 1 ,No 
or business enterprise? CXI Yes ( 1 No If yes to either or both, please 
identify. 


According to public records the following is a list of companies 
(including financial institutions) that fir. Pharaon is affiliated 
with in some manner as either a principal or a major shareholder. 
This list is not believed to be complete. It is probable that Mr. 
Pharaon is affiliated with numerous other companies, both domestic 
and foreign. 


• National Bank of 6eorgia 

• Bank of Commerce & Credit 

International (BCCI) 

• Continental Holdings 

• Pans Parc 

• American Spacialty Ins. Co. 

• Harris Industries 

• Mil Inaster Onxy Corp. 

• Chris-Craft 

• Falcon Pacific 

• Intercontinental Development 

• Internet lonal Systems 

• Ramada Parkway Resort 

• Tradigram 


• CRS Sirrine. Inc. 

• Kern & Co. 

• Mlrapolis 

• American Southern Ins. Group 

• InterRedec Group of Companies 

• InterRedec Sulphur Corporation 

• Independence Bank 

• Lone Star Falcon 

• Intergrouo Development Corp. 

• Hemmeter Center Corp. 

• Hemmeter Maui Development 

• Plaza of the Americas 

• First American Bankshares Inc. 
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orriuc uF'WMPT SUPERVISION 
CRIMINAL REFERRAL FORM ( OTS 366) 


SECTION B 

TO BE COMPLETED IN REFERRAL CASES UHERE SUSPECTED CRIMINAL ACTIVITY INVOLVES 
PROBABLE LOSS! BEFORE REIMBURSEMENT OR RECOVERY) OF SIB.BOB OR 6REATER OR IN ALL 
CASES. REGARDLESS OF AMOUNT. INVOLVING AN AFFILIATED PERSON UITHIN THE MEANING 
OF 12 C.F.R.Sc 561.29. 


I. Give a chronological and complete account of tho muapactod violation. < If 
necessary, use Continuation Shaat.) 

-Relate key events to document and attach copies of those documents. 

-Explain who benefited, financially or otherwise, from tho transaction, 
how much and how. 

-Furnish any explanation of tho transaction provided by tho suspect and 
indicate to whom and whan it was given. 

-Furnish any explanation of the transaction provided by any other person. 
-Furnish any evidence of cover-up by the suspect or evidence of an attempt 
to deceive federal or state examiners or others. 

-Indicate where the suspected violation took place<o.g. main office, b r an ch , 
other). , t 

-Recommend any further investigation that might assist law enforcement * 
authorities in fully examining the potential violation. 

In May, 1988, CenTrust issued S1SG million of subordinated debentures , 
underwritten by Orexei Burnham Lambert. However, due to the aooarant high level 
of risk pereeived by investors, the institution was not able to sell the entire 
issue. Therefore, it is believed that BCCI agreed to purchase 825 million of 
the issue with a verbal agreement that CenTrust would repurchase the debt at 
per. BCCI purchased the 825 million at or about the sene time it was issued by 
CenTrust (May 1988). 

Subsequently , on July 27, 1988 (two months after issue), CenTrust repurchased 
the 825 million of subordinated debentures from BCCI at 100X per value. 

Tho broker handling this repurchase was Inter-Redec, a company in which 6haith 
Pheroen, a 28X shareholder of CenTrust Bank, reportedly has a substancial 
interest . 

It is highly likely thet this transaction was consummated only to preserve 
investor perceptions of CenTrust's ability to sell the entire 8150 million 
issue. CenTrust temporarily placed 825 million of the issue with BCCI, and then 
repurchased the debentures at per after selling the remaining 8)25 million (out 
of the 8150 million total issue). This transaction was not disclosed to federal 
regulators. However, during the May 3), 1989 examination, the transaction was 
uncovered by the exeminers. 
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CenTrust sustained a loss of approximately Si. 4. million due to deferred issuance 
costs which ware associated with this *25 million m debt. 

2. Indicate whether the suspected violation appears to be an isolated incident 
or whether it relates to other transactions. (Explain) 

There are other activities that CenTrust actively engages in that may be in 
violation of the Internal Revenue Service Code. 

3. Exclusion of Inf or nation, from the Referral: 

Has any pertinent lnfornatlon been excluded fron this referral as a result 
of any legal or other restraint? ( 1 Yes CXI No If yes, why? N/A 

Have the excluded lnfornatlon and/or doeunents been segregated for later 
retrieval? t 1 Yes I 1 No N/A 

4. Witnesses: 

List any witnesses who night have lnfornatlon about the suspected violation 
and describe their position or enploynent. Indicate whether they have been 
Interviewed. 

« » 

Nans : 

Position: Please contact the individuals noted 

Address: in Section A, Iten 9 of this form for 

Phone Nos specific lnfornatlon on witnesses. 

Bus. address: 

Bus. phone: 

Interviewed: 


5. Olscovery and Reporting 

a. Who discovered the suspected violation and when? 

The suspected violatlon(s) were discovered during the Hay 51, 1989 
examination conduetad by the Office of Thrift Supervision, Atlanta 
Oistnet (f/k/a Federal Hone Loan Bank of Atlanta) and the State of 
Florida, Office of the Conptroller, Olvision of Banking. 

b. Has the suspected violation been reported to the Board of Directors? 
t 1 Yes ( 1 No 

By when and uhen? The minutes of the Board of Oiractors do not reflect 
this transaction. However, it is unknown if Mr. Paul reported this 
activity to the Board, or to any menber of the Board. 

c. Has the Board of Olreetors taken action? I 1 Yes IX] No. If so, what and 
when? see above 
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OFFICE OF THRIFT SUPERVISION 
CRIMINAL REFERRAL FORM 
(OTS FORM 366) 


OOOOOS3 


SECTION A 

TO BE COMPLETED FOR ALL CRIMINAL REFERRALS 


I. Na me, Location and Oocfcat Number of Financial Institution 
Nana: CenTrust Bank, a State Savings Bank 

Location: 

(straat) 100 S.E. Second Street 

<clty, state) Miami , FI 
(ZIP) 3313! 

Docket Number: 33745 

If activity occurred at branch offica(e), identify: 

Activity occureo at nain Office as detailed below. 

? i 

Z. Asset Size of Financial Institution: 08,961 .146,000 (as reoorted on the 

Sep tender 50. 1989 Thrift Financial Report). 

3. Appro* mate date and dollar amount (prior to any allowances for restitution 
or recovery) of suspected violation 

Oats: 1983 to 1989 Amount: Unknown 

(flonth) (Day) (Year) 

4. Summary characterization of the suspected violation, hark appropriate 
box(es) with an X. 

(X) Defal cat ion/ Embezzlement ( ) Bribery/ Gratuity [ ] Bank Secrecy Act/ 

(XI False Statement tXl Misuse of Position Money Laundering 

( ) Check Kiting or Self Oealing C I Ot her ( Describe) 

( 1 Bank Fraud ( I Unexplained Lose 

l 1 Credit Card Fraud 

5. Has there been any admission or a confession? 

( I Yes (XI No If so. by whom? None 

6. Explanation/ Description of Suspected Violation (6ive a brief summary of the 
suspected violation, explaining what is unusual or irregular about the 
transaction. ) 

Mr. Oavid L. Paul , Chairman and Chief Executive Officer of CenTrust 

HEV: June 1980 
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CRIMINAL REFERRAL FORM ( OTS 3GB) FINANCIAL INSTITUTION: 3Z745 


The institution^ books ano records are ooor. In most instances 
the transactions reviewed during tne May 31, 1989 examination &y 
the Office of Thrift Suoervision, material inaccuracies ano 
onmissions were noted. 

These inaccurate oooks and recoras nave resulted in numerous 
"eoorts suomitted to government agencies u.e. Office of Thrift 
Suoervision f/k/a tne Federal Home Loan Bank of Atlanta, Securities 
ano Excnange Commission, tne State of Florida, etc.) which fail to 
reflect tne true condition of CenTrust Banx . This failure to 
maintain prooer oooks and records may result m violations of Title 
18 of the United States Criminal Code, sections 1001, 1006, 1008 
and 1014. These statutes are summarized delow: 

Title 13 U.S.C., sec. 1001 - General false statements statute - 
Knowingly ano willfully falsifying or concealing a material fact or 
making a false statement or mailing or using false writing Knowing 
it to oe false. 

~:tle U.S.I. . '306 - -alse entries ano reoorts or 
statements, including material omissions, made with intent to 
injure or defraud an insured institution or aeceive an Office of 
Thrift Suoervision examiner: receipt of any benefits by an officer, 
agent or emoloyee of the institution from a transaction of the 
institution with intent to defraud by the individual. 

Title 19 U.S.C. sec. »008 - False statements made to induce F3LIC 
(now known as SAIF) insurance of accounts, passing false documents 
m order to influence the F5LIC. 

Title 19 U.S.C. sec. 1014 - False statement, oral or written, made 
Knowingly for the ouroose of ^influencing the Office of Thrift 
Supervision ( f/k/a FHL8B ) or any institution wnose deposits are 
federally insured uoon ;eny application, purchase agreement, 
commitment, loan, including willfully overvaluing land, property or 


security. 

7. Person! s> Suspected of 
a. Name: Oavid 

Criminal Violation 
L. 

Paul 



(First) 

(Middle) 

(Last) 



b. Address: 40, 42. 44 

& 46 La Gorce Circle 

Miami 

(City) 

Florida 

(State) 

33131 

(Zip) 


c. Date of Birth: May i , 1939 
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Social Security No.: '53-32-5403 

d. Relationsnio to the financial institution, hark all applicable box(es): 

CX] Officer I 1 Agent CXI Stockholder 

CXI Oirector I I Appraiser CXI Accountholder 

i ) Employee IX] Borrower IX] Other, Specify: 

Chairman or the 8oara and 
Chief Executive Officer 

e. Is person still affiliated with the financial institution? [.:] Yes ( 1 No 

If no, I 1 Terminated [ 1 Resigned Date: N/A 

( Month Day Year ) 

If no, describe circumstances: 

N/A 

f. Prior or related referrals? CX] Yes C 1 No If yes, please identify: 
several CSS's were filed on this date 

g. Is person affiliated with any other financial institution? ( ] Yes CX] No 
or business enterprise? IX] Yes [ I No If yes to either or both, please 
identify. 

According to records maintained by the State of Florida, the 
following is a list of corporations affiliated to David L. Paul, 
licensed to conouct business m the State of Florida. (This list 
is not believed to oe a complete list of Mr. Paul's affiliated 
enterprises. It is near certainty that Mr. Paul is affiliated with 
numerous other business enterprises licensed m other states. This 
information nas been requested from Mr. Paul, and will be forwarded 
upon receiot ). 

• National Foundation for Ad • PSD, Inc. 

• Flagler Street Ccrg. ♦ Dade Savings and Loan Cont 

• Pauiter Corporation ♦ The Westoort Company 

• Peouannock Shopping Plaza ♦ 1775 Washington LTD. 

• CenTrust , Inc. • 1775 Washington Avenue Coro. 

• CenTrust Savings Bank Serv. • CenTrust Master Inc. 

• 101 East Flagler, Inc. • Rho Eosiion, Inc. 

• Internet lonal Design & Ois * CenTrust Tower Management 

• CenTrust Trading Corporation • CenTrust Financial Service 

• CenTrust Securities Corp ♦ 101 Real Estate Corp. 

• CenTrust Contract Coro ♦ C.I.C.H. Corp. 

• CenTrust Leasing Corp. ♦ C.3.8.I. Corp. 

• CTST Title Agency, Inc. • CenTrust Title Agency, Inc. 
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Ji3 uuukci fMunocn jr me 
FINANCIAL INSTITUTION: 0Z“45 


SECTION B 

TO BE COMPLETED IN REFERRAL CASES UHERE SUSPECTED CRIMINAL ACTIVITY INVOLVES 
PROBABLE LOSS! BEFORE REIMBURSEMENT OR RECOVERY )0F $10,000 OR GREATER OR IN ALL 
CASES, REGARDLESS OF AMOUNT, INVOLVING AN AFFILIATED PERSON UITHIN THE MEANING 
OF 12 C.F.R.Sc 5S1.29. 


1. Give a chronological and complete account of the suspected violation. ( If 
necessary, use Continuation Sheet.) 

'Relate key events to document and attach copies of those documents. 

'Explain uho benefited, financially or otherwise, from the transaction, 
how much and how. 

'Furnish any explanation of the transaction provided by the suspect and 
indicate to whom and when it was given. 

'Furnish any explanation of the transaction provided by any other person. 
'Furnish any evidence of cover-up by the suspect or evidence of an attempt 
to deceive federal or state examiners or others. 

'Indicate where the suspected violation took plaeeie.g. main office, branch, 
other ) . 

'Recommend any further investigation that might assist law enforcement 
authorities in fully examining the potential violation. 

Ouring the May 31 , 1999 examination, the examiners encountered situations in 
which managment attemotea to withhold CenTrust information and records from 
federal ana state examiners. 

Also, CenTrust’s reoorts to the Office of Thrift Supervision and to the 
Securities and Excnange Commission were found to contain false, inaccurate or 
misleaamg information. Mr. Paul's use of numerous corporate entities (those 
ownea by CenTrust ana tnose ownea by Mr. Paul personally), emoioyee reluctance 
to talk with examination personnel, ana inadequate books and records give the 
aooearance of willful attempts to withhold information from regulatory 
authorities . 

Attached are draft cooies of two comments from the May 31, 1989 examination 
reoort which documents specific instances of inaccurate and/or misleading 
books and records. The first, entitled "Global Hedge”, documents a series of 
related transactions (pages 339-217). The second, intitled ’Books, Records 
and Financial Reoort mg', documents numerous other instances in suooort of 
this referral. 

Z. Indicate whether the suspected violation appears to be an isolated incident 
or whether it relates to other transactions^ Explain) 
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The false, misleacnng ana inaccurate cooks ana recoras is oervasive tnrougnout 
the institution. 

3. Exclusion of Information from the Referral: 

Has any pertinent information been excluded from this referral as a result 
of any legal or other restraint? [ 1 Yes I 1 No If yes, why? N/A 

Have the excluded information and/or documents been segregated for later 
retrieval? ( 1 Yes t 1 No N/A 

4. Ultnesses: 

List any ultnesses who might have information about the suspected violation 
and describe their position or employment. Indicate uhether they have been 
interviewed. (Use GOLD Cut and Paste to duplicate the answer format if 
there is more than one witness. Number as 4. a, 4.b, etc.) 

Name: 

Position: 

Address: 

Phone No: 

Bus. address: 

Bus. phone: 

Interviewed: 


5. Discovery and Reporting 

a. Who discovered the suspected violation and when? 

The suspected violation^) were discovered during the flay 31. 1989 
examination conducted by the Office of Thrift Supervision, Atlanta 
District ( f/k/a Federal Hone Loan 8ank of Atlanta) and the State of 
Florida, Office of the Comptroller, Division of 8anking. 

b. Has the suspected violation been reported to the Board of Oirectors? 

C ] Yes IX] No 

By whom and when? Nona 

c. Has the Board of Oirectors taken action? I 1 Yes CX] No. If so. what and 
when? The Board has not bean notified 

d. Has the suspected violation previously been reported to federal or local 
law enforcement authorities or to any federal or state supervisory 
agency? ( 1 Yes (XI No 

If so, by whom, to whom, and when? M/A 

6. LOSS 
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FEDERAL HOKE LOAM BANK BOARD 
CRIMINAL REFERRAL FORK 
CFHLBB FORM 366) 


SECTION A 

TO BE COMPLETED FOR ALL CRIMINAL REFERRALS 


1. Name, Location and Docket Number of Financial Institution 

Name: CenTrust Bank 

Location: 

(straat) 

(city, state) 

(ZIP) 

Docket Number: 02745 

If activity occurred at branch offlee(s). Identify: 

Activity is attributable to officials at main office. 

2. Asset Size of Financial Institution: $8.9 billion 

3 . Approximate date and dollar amount (prior to any allowances for restitution 
or recovery) of suspected violation: 

Date: 6/10/88 thru 5/22/89 Amount: $5,000-$35,000 

(Month) (Day) (Tear) 


100 S.E. Second Street 

Miami. FL 

33131 


[ 

[ 

[ 

( 


Defalcation/Embezzlement 
False Statement 
Check Kiting 
Bank Fraud 


Bank Secrecy Act/ 

Money Laundering 
Other (Describe) 

Possible illegal payment 




~ • -:V 

5. Has there been ani 






Summary characterization of the suspected violation. Mark appropriate 
box(es) with an Z. 

[x] Bribery/Cratuity [ ] 

[xj Misuse of Position 
or Self Dealing [x] 

[ ] Unexplained Loss 

[ ] Credit Card Fraud to politician for services 

qt T ** * v •». 

Has there been any admission or a confession? 

|1 ‘ Tel | |s) jjgpf. It& m* ^y vhomCg* 

' ‘I ’! " 

6. Explanation/Description of Suspected Violation (Give a brief summary of the 
suspected violation, explaining vhat is unusual or Irregular about the 
transaction.) 

David L. Paul. Chairman of the Board and Chief Executive Officer of CenTrust 
Bank until February 2. 1990, is suspected of misusing his position at CenTrust 
and misusing CenTrust Bank funds for personal gain. Payments to Mr. Alex Daoud, 
the mayor of Miami Beach, represented as being payment for legal services, are 
suspected of buying favorable consideration from the mayor with regard to Mr. 
Paul's attempts to gain variances which would allow him to build a massive dock 
at which to park his yacht. If so, the payments take the form of a gratuity 
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FEDERAL HOME LOAN BANE BOARD FHLBB DOCKET NUMBER OF THE 

CRIMINAL REFERRAL FORM (FHLBB 366) FINANCIAL INSTITUTION: 02745 


paid Mr. Daoud and are considered a misapplication of bank funds by Mr. Paul for 
his own personal gain, violating the following statutes: 

Title 18 U.S.C. sec. 215 - Kickbacks and bribes - maklng_lt unlawful for anv 
o_fflcer. director , employee, agent or attorney to corruptly solicit, accept or 
give anything of value in connection with anv transaction or business of any 
financial institution. 

Title 18 U.S.C. sec. 657 - Theft, embezzlement or willful nliiPPllfiStlgn Of an 
insured institution's funds bv an officer, director, agent or employee with 
intent to defraud the institution. 

Title 18 U.S.C. sec. 1001 - General false statements statute - hngvillliY infl 
willfully falsifying or concealing a material fact or making a falsa statement 
or making or using false writing knowing It to be false* 


7. Person(s) Suspected of Criminal Violation 

7. A 


a. Name: 

David 

L. 

Paul 


(First) 

(Middle) 

(Last) 

b. Address: 

40, 42, 44, 

46 La Gorce Circle 



Miami 

Florida 

33131 


(City) 

(State) 

(Zip) 


c. Date of Birth: May 1, 1939 
Social Security No.: 160-32-8403 

d. Relationship to the financial institution. Mark all applicable box(es): 

[x] Officer ( ] Agent [x] Stockholder 

[xj Director [ ] Appraiser [xj Accountholder 

[ j Employee [x] Borrower [xj Other, Specify: 

Chairman of the Board and 
Chief Executive Officer 

e. Is person still affiliated with the financial institution? [] Tes [x] No 
If no, [x] Terminated (] Resigned Date: February 2, 1990 

(Month Day Tear) 

If no, describe circumstances : 

i ruinated by Resolution Trust Corporation (RTC) upon placement of bank in 
nservatorshlp . 

f. Prior or related referrals? [x] Tes [] No If yes, please identify: 

ht prior referrals filed as a group under cover letter dated January 2, 1990, 
of which relate to CenTrust and David Paul. 

g. Is person affiliated with any other financial institution? [] Tes [x] No 
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FEDERAL HOME LOAM RANK BOARD FHLBB DOCKET NUMBER OF THE 

CEIMIMAL REFERRAL FORM (FHLBB 366) FINANCIAL INSTITUTION: 02745 


or business enterprise? [x] Tes [J No If yes to either or both, plus* 
identify: 

Affiliations with approximately 34 companies art recorded in State of Florida 
corporate records and were listed on all previous referrals dated January 2, 
1990. 


a. Name: Alex (unknown) Daoud 

(First) (Middle) (Last) 

b. Address: 1800 test 24 Street, Sunset Island #3 

Miami Beach Florida 33139 

(City) (State) (Zip) 

c. Date of Birth: (unknown) 

Social Security No. : (unknown) nay be 265 77 2311 

d. Relationship to the financial institution. Mark all applicable bos(es): 

[ ] Officer ( ] Agent ( ) Stockholder 

I ] Director ( j Appraiser ( j Aceouatholder 

I j Employee [ ] Borrower [xj Other, Specify: 

Attorney for CenTrust 
subsidiary 

e. Is person still affiliated with the financial institution? [x] Tes (] No 
If no, [] Terminated (] Resigned Date: 

Payments made to Mr. Daoud were represented to cover the period ending 
February 1990 

If no, describe circumstances: 

f. Prior or related referrals? [] Tes [x] No If yes, please identify: 


g. Is person affiliated with any other financial institution? (x) Tes [] No 
or business enterprise? [x] Tes [] No If yes to either or both, please 
Identify: 

Mr. Daoud stated in a letter that he also does legal work for Capital Factors, 
Inc., a wholly owned subsidiary of Capital Bank. 


8. This matter is being referred to the [x] FBI 

[ ] Secret Service [ ] IRS (Mark one) in Miami Florida 

(City) (State) 

end the U.S. Attorney In Miami Florida Southern District 

(City) (St) (Judicial District) 

9. Offer of Assistance 
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FEDERAL HOME LOAN BANK BOARD 
CRIMINAL REFERRAL FORM (FHLBB 366) 


FHLBB DOCKET NUMBER OF THE 
FINANCIAL INSTITUTION: 02745 


SECTION B 

TO BE COMPLETED IN REFERRAL CASES WHERE SUSPECTED CRIMINAL ACTIVITY INVOLVES 
PROBABLE LOSS (BEFORE REIMBURSEMENT OR RECOVERY) OF $10,000 OR GREATER OR IN ALL 
CASES. REGARDLESS OF AMOUNT. INVOLVING AN AFFILIATED PERSON WITHIN THE MEANING 
OF 12 C.F.R.I 561.29. 


1. Give « chronological and complete account of tha auapactad violation. (If 

necessary, uaa Continuation Shaat.) 

-Ralata key events to document and attach copies of chose documents. 

-Explain who benefited, financially or otherwise, from the transaction, 
how such and how. 

-Furnish any explanation of the transaction provided by the suspect and 
indicate to whon and when it was given. 

-Furnish any explanation of the transaction provided by any other person. 

-Furnish any evidence of cover-up by the suspect or evidence of an attanpt 
to deceive federal or state examiners or others. 

-Indicate where the suspected violation took place (e.g. main office, branch, 
other). 

-Recommend any further investigation that might assist law enforcement 
authorities in fully examining the potential violation. 


In an interview (summary attached as Exhibit I) with Mr. Roland Baker, the 
former CEO of Old American Insurance Company (OAIC, a wholly-owned subsidiary of 
CenTrust Bank) , Baker stated that he was ordered by CenTrust Chairman David Paul 
in mid-1988 to pay $5,000 to Alex Daoud, an attorney who is also Mayor of Miami 
Beach. Mr. Baker had Ignored previous written instructions to make such payment 
since he, as CEO, knew of no reason why OAIC should be paying the money to 
Daoud. Mr. Paul then called personally and demanded it be taken care of right 
away or jobs would be terminated. Mr. Baker then complied. He stated that he 
had no knowledge that either Mr. Daoud or his firm were insurance specialists, 
and further questioned their use by OAIC, which is headquartered in Kansas City, 
Missouri . 

In an attempt to follow up on this, the examiners determined that no attorneys 
letter had been obtained by CenTrust from Daoud or his firm during the May 31, 
1989 examination. (The bank is required to obtain such letters from all 
attorneys/firms doing legal work for the bank since the previous examination.) 
Upon repeated requests by the examiners, such attorneys latter was obtained 
and is included as Exhibit II. 

Also, numerous requests were made for a copy of any retainer agreement with 
Daoud or the firm. Finally, a copy of a brief and very general agreement dated 
May 19, 1988 (Exhibit III) was provided which was addressed to Roland Baker on 
"Galbuc. Gslbuc & Manln” lsccarhssd. Mr. Baker was obviously unaware of this 
document, which conceivably could have been produced after the fact based on the 
lengthy delay in obtaining it. Also obtained was an attorneys letter dated 
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FEDERAL HOME LOAM BAKE BOARD FHLBB DOCKET HUMBER OF THE 

CRIKTHAL REFERRAL FORM (FHLBB 366) FZ8AMCZAL ZMSTZTUTZOH: 02745 


October 17, 1989 stating services provided, nose of which ere unverif iable . 

A schedule of payments by boch 0A1C ($25,000 to cel) end leter CenTruse Benk 
($10,000 total) Is attached as Exhibit XV. It is interesting to note that the 
p two aos t recent $5,000 checks to Mr. Daoud in April and May 1989 (Exhibits V & 
VI, respectively) were: 1) paid by CenTruse and not OAXC, 2) aade out to "Alex 

Daoud" and not the fin or even "Alex Daoud, Esquire" and 3) sent to Mr. Daoud* s 
hose address, not his business address. ; 

Mr. Baker noted in his discussion with the examiner that it was shortly after 
his being ordered to pay Mr. Daoud for unknown services that he (Baker) read in 
the paper about all of Chalman Paul's difficulties in getting variances 
approved for his yacht dock and saw where Mr. Daoud stood and spoke on Mr. 

Paul's behalf. 

Based upon the circumstances and Mr. Baker's representations, it is suspected 
that paynents to Mr. Daoud aay not have been for the purposes represented to the 
Federal regulators. 


2 . Xndlcste whether the. suspected violation appears to be an Isolated incident 
or whether it relates to other transactions. (Explain) 

While Mr. Paul has engaged in other suspected criminal activities for which 
eferrals have been prepared, these transactions with Mr. Daoud appear to be 
.solated. 

3. Exclusion of Xnfomatlou from the Referral: 

Has any pertinent information boon excluded from this referral as a result 
of any legal or other restraint? (1 Yea [x] Mo If yes, why? 

Have the excluded information and/or documents been segregated for later 
retrieval? [] Yes (] Mo M/A 

4. Witnesses: 

List aay witnesses who sight have information about the suspected violation 
and describe their position or employment. indicate whether they have been 
interviewed. 

Mens: 

Position: 

Address: 

Phone Mo: 

Bus. address: 

Bus. phone: 

Interviewed: 


*. Discovery and Reporting 
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OFFICE OF THRIFT SUPERVISION 
CRIMINAL REFERRAL FORM 
(OTS FORM 366) 


0000057 


SECTION A 

TO BE COMPLETED FOR ALL CRIMINAL REFERRALS 


1. Name, Location and Docket Number of Financial Institution 
CenTrust Sank , a State Savings Bank 


( street ) 

(city, state) 

(ZIP) 

Docket Number: 0Z745 

If activity occurred at branch office! s), identify: 

‘ictivity occureo at Main Office as detailed delou. 

Z. Asset Size of Financial Institution: §8,961.146,000 (as reported on the 

Septenber 30, 1999 Thrift Financial Report). 

3. Approximate date and dollar amount (prior to any allowances for restitution 
or recovery) of suspected violation 

Date: Various Amount: $ 54,736 

(Month) (Day) (Year) 

4. Summary characterization of the suspected violation. Mark appropriate 
box(es) with an X. 

CXI Oefalcatlon/Embezzlement C 1 Bribery/ 6ratuity ( 1 Bank Secrecy Act/ 
t 1 False Statement (X) Misuse of Position Money Laundering 

[ 1 Check Kiting or Self Dealing ( 1 Other! Describe) 

t 1 Bank Fraud [ 1 Unexplained Loss 

( 1 Credit Card Fraud 

5. Has there been any admission or a confession? 

(X) Yes t 1 No If so, by whom? Chairman Paul does not deny the events 
discussed in this 366 filing, however, he does not consider his. actions to 
be wrong or criminal. 

6. Explanation/ Description of Suspected Violation (Give a brief summalry of the 
suspected violation, explaining what is unusual or irregular about the 


100 S.E. Second Street 

Miami , FL 

33131 


Location: 
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CRIMINAL REFERRAL FORM ( OTS 366) 
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FINANCIAL INSTITUTION: 03^45 


transaction. ) 

Oavia L. Paul, Chairman ana Chief Executive Officer of CenTrust Ban* , 
a State Savings Bank (CenTrust) is suspected of authorizing a CenTrust 
subsidiary to pay the salary of individuals uno work for Mr. Paul 
personally. This uiilful misuse of position oy Mr. Paul may ce in 
violation of Title 13 of the United States Criminal Code, section 657. 

This statute is snoun belou: 

T itle '3 U.3.C . sec. S57 - Theft, emoezziement or willful 
misapplication of an insured institution’s funds by an officer, 
director, agent or employee with intent to defraud the institution. 

7. Person! s) Suspected of Criminal Violation 

a. Name: David L. Paul 

(First) (Middle) (Last) 

b. Address: 40, 42 , 44 & 46 La uorce Circle Miami Florida 33131 

(City) (State) (Zip) 

c. Date of Birth: May I, 1939 

Social Security No.: 160-32-8403 

d. Relationship to the financial institution. Mark all applicable box(ea): 

[XI Officer [ ] Agent [X] Stockholder 

[X] Director [ ] Appraiser IX] Accountholder 

[ 1 Employee (XI Borrouer (X) Other, Specify: 

Chairman of the Board and 
Chief Executive Officer 

e. Is person still affiliated with the financial institution? [a] Yes C 1 No 

If no, ( 1 Terminated ( 1 Resigned Date: > N/A 

(Month Day Year) 

If no, describe circumstances: 

N/A 

f. Prior or related referrals? [X] Yes C I No If yes, please identify: 
Several 366 f s were filed on this date 

g. Is person affiliated ulth any other financial institution? [ ] Yes [X] No 
or business enterprise? [X] Yes £ 1 No If yes to either or both, please 
identify. 

According to records maintained by the State of Florida, the 
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CRIMINAL REFERRAL FORM ( OTS 366) 
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FINANCIAL INSTITUTION: JZ74S 


following is a i:st of corporations affiiiatea to Oavia l. Paul, 
licensea to conauct business in the State of Fionas. This list 
is not beiievea to oe a complete list of Mr. Paul's affiliated 
enterprises. It is near certainty that Mr. Paul is affiliated with 
numerous other ousiness enterprises licensed in other states. This 
information nas oeen requested from Mr. Paul, ana will be forwaraed 
upon receipt i . 


National Founaation for Ad 
Flagler Street Corp. 

Paulter Corporation 
Peouannock Shopping Plaza 
CenTrust, Inc. 

CenTrust Savings Bank Serv. 
101 East Flagler. Inc. 
International Oesign & Ois 
CenTrust Trading Corporation 
CenTrust Securities Corp 
CenTrust Contract Corp 
CenTrust Leasing Corp. 

CTST Title Agency, Inc. 

Old American Title Agency 
Loan Tracking Systems, Inc. 
CenTrust Foundation, Inc. 
CenTrust Mortgage Corp. 


PSO, Inc. 

Oade Savings and Loan Cont 
The Uestport Company 
1775 Washington LTD. 

1775 Washington Avenue Corp. 
CenTrust Master Inc. 

Rho Epsilon, Inc. 

CenTrust Touer Management 
CenTrust Financial Service 
101 Real Estate Corp. 
C.I.C.H. Corp. 

C.S.B.I. Corp. 

CenTrust Title Agency, Inc. 
Multi-Builders Properties 
Portfolio Divestment, Inc. 
New World Symphony, Ine. 

The Symphony Hall Foundation 


Florida 

(State) 

Southern District of FL 
(Judicial District) 


8. This natter is being referred to the (X] FBI 

I 1 Secret Service C 1 IRSCMark one) in Miami 

(City) 

and the U.S. Attorney in Miami FL 

(City) (St) 


9. Offer of Assistance 

The individuals listed belou are/uill be authorized to discuss this referral 
uith FBI and Department of Justice officials and to assist in locating or 
explaining any documents pertinent to this referral, provided that contact 
is first made uith 

Nanai Charles H. Jackson Position: Manager, Criminal Referral Unit 

Phone No. (494) 888-8559 

fllllllflCiafl Individual. 

Nam: Kan Klaln, Assistant Olractor Phona No. (407) 660-9388 

Nanai Ed Jackson, Field Manager Phona No. (407) 660-9388 

Nanai Jack Ghornley . Field Manager Phona No. (407) 660-9388 
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SECTION B 

TO BE COMPLETED IN REFERRAL CASES WHERE SUSPECTED CRIMINAL ACTIVITY INVOLVES 
PROBABLE L0SS< BEFORE REIMBURSEMENT OR RECOVERY) OF *10,000 OR GREATER OR IN ALL 
CASES, REGARDLESS OF AMOUNT, INVOLVING AN AFFILIATED PERSON UITHIN THE MEANING 
OF 1Z C.F.R.Sc SS1.Z9. 


1. Give a chronological and complete account of the suspected violation. ( If 

necessary, use Continuation Sheet.) 

-Relate key events to document and attach copies of those documents. 

-Explain uho benefited, financially or otherwise, from the transaction, 
hou much and hou. 

-Furnish any explanation of the transaction provided by the suspect and 
indicate to whom and when it uas given. 

-Furnish any explanation of the transaction provided by any other person. 

-Furnish any evidence of cover-up by the suspect or evidence of an attempt 
to deceive federal or state examiners or others. 

-Indicate uhere the suspected violation took placet e.g. mam office, branch, 
other > . 

-Recommend any further investigation that might assist lau enforcement 
authorities in fully examining the potential violation. 


David L. Paul instructed CenTrust Trust (Trust), a subsidiary of the 
institution, to pay the salaries of one and a half crewmembers who work on Mr. 
Paul's personal yacnt known as the “Grand Cru.“ According to public records , 
the Grand Cru is owned by Oavid Paul Properties, Inc., a company wholly owned 
by Mr. Paul. Additional boat-related expenses incurred by the Trust that 
benefit Mr. Paul personnally are shown below: 

• The Trust pays the credit card expenses incurred by the captain of the 
Grand Cru. Between February 1988 and June 1989 the Trust records 
indicate that these credit card expenses totaled at least $42,385. 
According to records provided to the examiners , at least *10,352 of 
this amount uas reimbursed by Mr. Paul in May or June 1989 (this 
occurred during the most reeent examination by federal and state 
authorities). The remaining *32,833 remains unreimbursed. 

• In October >988* the Trust paid the insurance premium (*9,521) on the 
Grand Cru with no reimbursement by Mr. Paul. 

• In September 1988, the Trust paid the moving expenses for the captain 
of the Grand Cru. This moving expense totaled *3,030 which uas not 
reimbursed by Mr. Paul. 

The above represents only a sample of items paid for by the institution and/or 
subsidiaries for Mr. Paul personnally. This misuse of position and corporate 
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CRIMINAL REFERRAL FORM ( OTS 365) FINANCIAL INSTITUTION: 0C745 


funas is only one examoie or a oattern of aousive activities oy Mr. Paul m 
umcn he uses CenTrust assets for his personal benefit. Mr. Paul clams these 
exoenses are justified because they serve a ousmess purpose, however, this 
has not been documented. 

Z. Indicate whether the suspected violation appears to be an isolated 
incident or whether it relates to other transact ions. ( Explain) 

This is not an isolated incident. As notea in other 3SS filings suomitted 
as of this aate, Mr. Paul uses the institution’s assets as he would his 
own. 

3. Exclusion of Information from the Referral: 

Has any pertinent information been excluded from this referral as a result 
of any legal or other restraint? [ 1 Yes [X] No If yes, why? N/A 

Have the excluded information and/or documents been segregated for later 
retrieval? C 1 Yes ( 1 No N/A 

4. Witnesses: 

List any witnesses who might have information about the suspected violation 
and describe their position or employment. Indicate whether they have been 
interviewed. 


Position: 
Address: 
Phone No: 
Bus. address: 
Bus. phone: 
Interviewed: 


Please contact the individuals noted 
in Section A, Item 9 of this form for 
specific information on witnesses. 


5. Discovery and Reporting 

a. Uho discovered the suspected violation and when? 

The suspected violations ) were discovered during the May 3!, 1989 
examination conducted by the Office of Thrift Supervision, Atlanta 
Oistnct ( f/k/a Federal Home Loan Bank of Atlanta) and the State of 
Florida, Office of the Comptroller, Oivision of Banking. 

b. Has the suspected violation been reported to the Board of Directors? 
( 1 Yes I J No 

By whoa and when? Mr. Paul states that the Board is aware of this 
activity but the corporate minutes fail to substanciate Mr. Paul's 
assert ion. 
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c. Has the Board of Oirectors taken action? [ 1 Yes C X 1 No. If so, uhat and 
uhen? see item b aoove 


d. Has the suspected violation previously been reported to federal or local 
lau enforcement authorities or to any federal or state supervisory 
agency? C ] Yes (X] No 
If so v by whom, to whom, and uhen? N/A 


6. LOSS 

a. Amount of Loss Knoun: Unknown 

b. Restitution by: 

None 9 0 

c. Settlement by 

surety company 9 None 

d. Total restitution 

and settlement to date. 9 None 

e. Total loss to date Unknown 


f. Name of surety bond co. 
National Union Fire Insurance 
Company of Pittsburgh, PA 

g. Amount of Bond 95,000,000 

h. Amount of deductible 9750,000 

i. Uas claim filed C lYes (XINo 
If yes uhen. N/A 

J. Is additional loss expected? 

C lYes I INo Unknown 
( if yes explain m B - 1 ) 


< I ) This loss amount is unknown since many of the expense items paid by 
the Trust ware ultimately reimbursed, although only after delays of 
many months. 


7. Has the suspected violation had a material impact on or otherwise affected 
the financial soundness of the institution? 1X1 Yes ( I No If yes, please 
explain. 


Virtually any loss to the institution is material since the institution 
has no tangible net worth (assets less liabilities). 

The institution has no tangible net worth. Mr. Paul's pattern of self 
dealings for personal benefit has contributed to CenTrust's deteriorated 
financial condition. 
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U.8. HOUSE OP REPRESENTATIVES 

coMMrrm on bamong, fmancs and urban affairs 

ONE HUMORED THIRD CONGRESS 
212S RAYBURN HOUSE OFFICE BIMLDMG 
WASHINGTON. DC 20S1S-S0S0 

August 9, 1993 



Mr. Jonathan L. Fiecbter 
Acting Director 
Office of Thrift Supervision 
1700 G Street, N.W. 

Washington, D.C 20552 

Dear Mr. Fiechten 

As Ranking Member of the Committee on Banking, Finance and Urban Affairs, I 
have initiated die preparation of periodic studies to explore various issues of 
importance to the Committee and its members. 

We are now in the process of preparing an informational study on financial 
derivatives. I anticipate that numerous issues involving derivatives and their impact 
on the global financial system win be before the Committee later this session of 
Congress. The preparation of an informational report at this time wQl assist Members 
in the Committee’s deliberations on these very complex, and relatively unknown issues. 

As you know, derivatives are becoming increasingly important financial tools. Their 

impact on the global markets u considerable, and several studies are currently being 
prepared to examine issues surrounding these instruments. I would appreciate any 
assistance that your agency can provide to the Minority staff with regard to this topic. 
Specifically, it would be most helpful if your staff could provide responses to the 
attached questions. 

Thank you for your cooperation in this matter, and I look forward to your timely 
response. If you have any questions, please have your staff contact either Joe Seidel, 
Terri Miller or Laznmot DuPont of my staff at (202) 226-3241. 
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Mr. Jonathan L. Fiechter 

Acting Director 

Office of Thrift Supervision 


LIST OF QUESTIONS ; Financial Derivatives Project 


I) To outline your agency’s supervision and regulation of derivatives, please address 

the following: 

a) In general, please summarize and provide the written policies and 
procedures currently used by your agency to regulate and monitor 
derivative activities of the institutions under your supervision. Also, please 
provide a summary of your regulatory authority over derivative 
transactions. 1 

b) The Joint Report mentions that reporting requirements disclose the 
notional values of certain derivatives only, and therefore do not address the 
institution’s actual exposures which may average approximately 2%-S% of 
the notional amount What suggestions do you have for changing the 
reporting requirements to reflect actual exposures from derivative activities, 
including, but not limited to, credit exposure and market exposure? Do 
you feel any changes are needed? 

c) Please provide a discussion of reporting changes currently under 
consideration by your agency. 


2) Please discuss in detail capital requirements, both current and proposed, as they 
relate to derivative activities of institutions regulated by your agency. Do you 
feel the current capital standards are adequate? 


3) Please discuss which types of derivative instruments institutions under your 

jurisdiction are, and are not, permitted to utilize. Please distinguish between the 
types of derivatives institutions are, and are not, permitted to utilize for different 
functions including trading for customer accounts, trading (revenue) for their own 
accounts, and hedging for their own accounts. Please indicate the relative use of 
different derivative instruments by such institutions. In addition, please indicate 
the relative use of derivatives by such institutions for the different functions 
mentioned above. 


* The written poHrira end procedures requested should include those documents used in the examination 
process to among other things, an i n s tit u t i o n's infrastructure for measuring and controlling risk, to 

sons an institution's front- and back-office processing regarding the pricing and valuation of derivative 
portfolios, and to require troubled huriturinos to minimize their rarisfing risk and l»™«t the size of new off- 
-balance sheet activity. The do c u m ents should also include those which describe capital re quirem ents as they 
relate Co de riv ativ e activities. In addition, the doc u m e nt s should indude chose which define reporting 
req uiremen ts. Materials regarding derivative ac ti v i ti es provided as part of examiner training would also be 
beipAiL 
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4) Please discuss the benefits that may be realized from utilizing derivative 

instruments, such as using them for risk management and asset-liability 
management purposes. 

Could the development and use of derivative products by savings and loans 
(S&Ls) and others have helped to prevent the S&L crisis? For example, could 
the use of interest rate swaps by S&Ls have helped them to sufficiently control 
duration and interest-rate mismatches? (Especially mismatches due to long-term 
mortgage assets yielding low interest rates being combined with short-term 
liabilities commanding high interest rates.) 


5) a) What are your primary regulatory concerns regarding derivative activities 
of lnsihutlons supervised by your agency? 

b) Do you believe that any fundamental changes in the current regulatory 

framework for institutions using financial derivatives is needed at this time? 


6) Is there adequate coordination between U.S. and foreign regulators to regulate 

risks associated with derivatives? Does the BIS report of April 1993 address all of 
your agency's concerns in this area? 


7) Individual derivative contracts, taken by themselves, include elements of risk. 
However, derivatives, when evaluated as pan of an institution’s entire portfolio, 
are often used to offset and reduce the overall risk exposure of an institution. 
How do your regulatory actions, including capital and accounting standards, take 
into account the use of derivatives to reduce the overall risk exposure of an 
institution? For the purpose of regulation, how does your agency distinguish 
between derivatives used to hedge and reduce overall risk, such as many over- 
the-counter (OTC) contracts, and derivatives used for trading and other purposes, 
such as many exchange-traded contracts? 


8) Recently published reports on derivative activities, such as the July 1993 Group of 
Thirty report entitled Derivatives; Practices and Principles and the May 1993 
Institute of International Finance, Inc. (IIF) report entitled An Integrated 
Regulatory Approach to Derivatives Activities stress the importance of internal 
controls over regulation in many areas. However, the Group of Thirty report has 
been criticized by some for relying too heavily on industry self-regulation. 

a) Regarding banks, the IIF report states, for example, that hanks themselves 
should develop trading and credit policies that set their own risk limits. 

Do you think that such maximum risk limits should be set by institutions or 
by regulators? 

b) In general, to what extent, and in what areas, do you think regulators 
should rely on internal controls versus regulatory requirements? 
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c) Do you feel that any of the "Recommendations for Dealers and End- 
Users* contained in the Group of Thirty report (Recommendations 1-20) 
should be formally mandated by regulation? Please comment on the 
different issues addressed in the recommendations with specificity. 


9) Please comment on the four "Recommendations for Legislator*, Regulators and 
Supervisors” contained in the July 1993 Group of Thirty report 
(Recommendations 21-24) as they are relevant to your agency. Please comment 
on each recommendation separately. 


10) If the July 1993 Group of Thirty "Recommendations for Dealers and End Users" 
(Recommendations 1-20) are not implemented by regulation, are there adequate 
mechanisms in place to ensure that such recommendations will be self- 
implemented? Concern has arisen regarding whether or not one can depend 
solely on the forces of managerial responsibility and market discipline as sufficient 
incentives to motivate firms to incur the implementation costs of the 
recommendations. Does your agency believe that mechanisms, such as periodic 
surveys of industry practice, a timetable for implementation, or a monitor of such 
actions are warranted? 


11) Please comment on whether institutions should be required to establish 
separately-capitalized subsidiaries to conduct derivative activities. 


12) Do you believe the netting provisions contained in the Bankruptcy Code, 

FIRREA, and FDICIA should be conformed to a single standard? Do the netting 
provisions in these statutes adequately cover all situations? If not, what situations 
do and don't they cover? 


13) Recommendations contained in the July 1993 Group of Thirty Report 

(Recommendation 20) and elsewhere state that until harmonized accounting and 
disclosure standards are set, certain disclosures should be made by dealers and 
end-users. Although a disclosure regarding credit risk is recommended, a similar 
disclosure for market risk is not mentioned. Should a summary measure of 
market-risk exposure be disclosed? If so, what form should such a measure take? 


14) Please comment on the notion of establishing a clearinghouse offset mechanism 
for swaps transactions. How would a clearinghouse offset separately effect dealers 
and end-users? Would either benefit more than the other? 


15) Are there adequate mechanisms currently in place to protect unsophisticated end- 
users of derivative products? If not, what are your recommendations? 
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16) What kind of stress test simulations do you recommend to account for the 

different types of risk which arise as a result of financial derivative activity? 

17) Please comment on your agency’s view of the proper use and level of collateral in 
derivative transactions. 


18) When assessing a counterparty for credit risk, how much relative emphasis should 
be placed upon factors such as capital, disclosure and credit rating? For example, 
should a credit rating be a proxy for capital? 


19) Are executive decisions regarding derivatives, on average, concentrated in too few 
individuals in each institution to catch problems in a timely manner? Should the 
decision-making process, where derivatives are involved, be decentralized to 
enhance internal controls? 


20) Do compensation policies currently in place adequately discourage undue risk- 
taking? For example, if employees benefit financially from risk-taking in a direct 
mann er, how is such risk-taking controlled? 


21) What is the level of systemic risk resulting from derivative activities? Do you 

agree with those who assert that derivative activities are concentrated in too few 
institutions? 


22) Cash liquidity risk for a firm appeap to be of greater concern the greater is a 

firm’s involvement in derivative activities, the greater is its reliance on short-term 
funding, the lower is its credit standing, and the more restricted is its access to 
central bank discount or borrowing facilities. Therefore, in contrast to depository 
institutions who, among other things, have access to the discount window, 
securities firms may find cash management requirements, such as maintaining 
margin requirements, arising from large derivatives portfolios to be more 
chall en g ing. Compared to depository institutions, how does the less liquid nature 
of the securities business effect its derivative activities and the risks associated 
with such activities? 


23) Criticism of speculators in the derivative markets, primarily exchange-traded 

derivatives such as currency futures and options, has focused on the alleged ability 
of such speculators to manipulate markets. Concerns have also arisen as to 
potential depository institution exposure as a result of speculators’ activities. 

Please comment on these criticisms and whether or not such speculators should be 
subject to increased regulation or supervision. 


24) What, if any, effect will the depositor preference provision of the Omnibus Budget 
Reconciliation Act of 1993 have on the derivatives market? 
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House Banking Committee to 
Hold Limited Whitewater Hearings 


By Kenneth J. Cooper 
and Helen Dewar 


House leaders yesterday agreed 
that the Banking. Finance and Urban 
Affairs Committee will hold public 
hearings on limited aspects of the 
Whitewater controversy. 

The bnef announcement gave no 
precise date for the “several days* of 
hearings but indicated that they will 
begin within 30 days after special 
counsel Robert B. Fiske Jr. notifies 
Congress that he has completed 
three aspects of his investigation. 
Fiske has said that the notice is like- 
ly to come later this month. 

The Banking Committee would 
delve into Questions arising from the 
investigation into the death of deputy 
White House counsel Vincent Foster, 
White House handling of Foster's 
Whitewater papers and contacts be- 
tween officials of the White House 
and Treasury Department involving 
the failed Madison Guaranty Savingi 
& Loan in Arkansas. 

The committee is led by its inde- 
pendent-minded chairman, R*P-j 
Henry B. Gonzales (D-Tex.). and 
Rep. Jim Leach (Iowa), who has 
drawn attention to the Whitewater 
controversy as its top Republican. 
Members from both parties are to 
share the same access to relevant 
documents and be allowed to use 
aides from other House committees, 
according to a joint 
House S Thomas S. Foley (I>- 
Wash.). Majority Leader Richard A. 
Gephardt (D-Mo.). Minority Leader 
Robert H. Michel (R-UL) and Minori- 
ty Whip Newt Gingnch (R-Ga.). 

After lengthy debate, the Senate 
divided along party lines in voting 5o 
to 43 Tuesday to begm hearings on 
the same Whitewater issues no later 
than July 30. 


But an increasingly contentious 
Senate bogged down again yester- 
day over Whitewater hearings as 
Republicans continued to press for 
quicker and broader hearings than 
Democrats were prepared to allow. 

Republicans armed themselves 
with at least 45 amendments— with 
more to come if necessary, accord- 
ing to Sen. Alfonse M. D’ Amato (R- 
N.Y.)— and Democrats threatened 
to keep the Senate in session as long 
as it takes to exhaust their list. 

“If they’d take my advice. I'd say 
get out the cots and blankets." said 
Senate Majority Whip Wendell H. 
Ford (D-Ky.). Ford is floor leader for 
an airports improvement bill that is 
being held hostage in the scrap over 
hearings on questions arising from 
President Clinton's involvement 
with the Whitewater Development 
Corp. when Clinton was the gover- 
nor of Arkansas in the 1980s. 

Off the floor, senators on both 
sides of the dispute conceded that 
the two parties were engaged in a 
grueling game of chicken to influ- 
ence the opinion of a public that ap- 
peared to be paying little if any at- 
tention. Republicans accused 
Democrats of engaging m a covemp, 
while Democrats accused Republi- 
cans of trying to damage Clinton by 

rehashing old charges and holding up 

his legislative program. 

Charging that Democrats were 
stacking arrangements to benefiCCbn* 
too. Republicans began forcing votes 
on provisions of the proposal, achiev- 
ing five votes by yesterday afternoon 
with plans to plod on into the mghL 

Voting again along party lines, the 
Senate rejected GOP proposals to ex- 
pand the agenda to include Madison’s 
failure, the Resolutio n Trust Corp.’s 
attempts to recover taxpayer losses 
from the Madison failure, the RTC s 
handling of criminal referrals dealing 
with Madison and First Lady Hillary 
Rodham Clinton's commodity trading 


activities. It also defeated a proposal 
to begin hearings by July 15. 

Democrats have argued that 
Fiske’s inquiry could be jeopardized if 
hearings are held before he has had a 
chance to question witnesses, while 
Republicans said Congress has never 
put restrictions on exercise of its 
oversight responsibilities because of a 
special counsel investigation. 

Arguing over whether to look into 
Hillary Clinton’s commodity trades. 
Republicans said Fiske has no objec- 
tion to this line of inquiry. This is be- 
cause it is no more relevant to 
Whitewater than her reported 
1970s efforts to join the Manne 
Corps, responded Sen. Thomas A. 
Daschle (D-S.D.). 
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FOR THE DISTRICT OF COLUMBIA CIRCUIT 


Argued November 9, 1993 Decided May 20, 1994 

No. 92-7112 

Hon. Thomas J. Bliley. Jr., et al.. 

Appellants 

v. 

Sharon Pratt Kelly. Mayor 
of the District of Columbia, et al. 


Appeal from the United States District Court 
for the District of Columbia 
(D.D.C. No. 92cv00422) 


Terence P. Ross argued the cause for appellants. With him 
on the briefs were Theodore B. Olson and Jerry S. Fowler, 
Jr. 

Lutz Alexander Prager, Assistant Deputy Corporation 
Counsel for the District of Columbia, argued the cause for 
appellee the District of Columbia. With him on the brief 
were John Payton, Corporation Counsel for the District of 

Bills of costs must be filed within 14 days after entry of judgment 
The court looks with disfavor upon motions to file bills of costs out 
of time. 
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Columbia, and Charles L. Reischel, Deputy Corporation 
Counsel. 

Frederick W. Schwartz, Jr., argued the cause for appellee 
Committee for Strict Liability. 

Before Wald, Buckley, and Ginsburg, Circuit Judges. 

Opinion for the court filed by Circuit Judge Buckley. 

Buckley, Circuit Judge: The Home Rule Act allows Con- 
gress thirty statutory days to review legislation enacted by 
the Council of the District of Columbia. In December 1990, 
the Council enacted legislation that would impose strict liabili- 
ty on the manufacturers, dealers, and importers of any as- 
sault weapon that caused a bodily injury or death in the 
District. The legislation was presented to Congress for its 
review in January 1991; but before the statutory thirty-day 
review, period had elapsed, the Council initiated repeal mea- 
sures that were ultimately frustrated by a referendum vote. 
The question presented to us is whether the congressional 
review period was suspended as a result of the Council’s 
action. We hold that it was. But because Congress failed to 
disapprove the legislation within thirty statutory days follow- 
ing the expiration of a temporary “repeal” measure, we 
conclude that the District’s strict liability legislation is now 
law. 


I. Background 


A. Legal Framework 

Article I, section 8, clause 17 of the Constitution empowers 
Congress to “exercise exclusive Legislation” over the District 
of Columbia. In 1973, Congress delegated the bulk of this 
authority to the District by passing the Home Rule Act, Pub. 
L. No. 93-198, 87 Stat. 774 (1973) (codified as amended at 
D.C. Code §§ 1-201 et seq.). This delegation is subject to 
specific limitations and reservations, two of which are here 
relevant: Congress retains the authority to enact “legislation 
for the District on any subject . . . including legislation to 
amend or repeal any law in force in the District . . . and any 
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act passed by the [District of Columbia] Council.” D.C. Code 
§ 1-206. It has also reserved the right to veto legislation 
enacted by the District in accordance with the following 
procedure: 

[T]he Chairman of the Council shall transmit to the 
Speaker of the House of Representatives, and the Presi- 
dent of the Senate, a copy of each act passed by the 
Council and signed by the Mayor. . . . [S]uch act shall 
take effect upon the expiration of the 30-calendar-day 
period (excluding Saturdays, Sundays, and holidays, and 
any day on which neither House is in session because of 
an adjournment sine die, a recess of more than 3 days, or 
an adjournment of more than 3 days) beginning on the 
day such act is transmitted by the Chairman to the 
Speaker of the House of Representatives and the Presi- 
dent of the Senate, or upon the date prescribed by such 
act, whichever is later, unless during such 30-day period, 
there has been enacted into law a joint resolution disap- 
proving such act. 

Id. § l-233(c)(l). 

In sum, the Home Rule Act allows Congress a layover 
period of thirty statutory days to review legislation submitted 
by the D.C. Council. If Congress fails to pass a joint 
resolution of disapproval within that period, the legislation 
becomes law. The Home Rule Act contains two express 
exceptions to this provision. First, emergency legislation 
enacted by the Council need not be presented for congres- 
sional review. Id. § l-229(a). Such legislation, however, 
expires no more than ninety days after its enactment. Id. 
Second, should an act that is awaiting congressional review 
become the subject of a petition for a voter referendum, it 
must be returned to the Council pending the outcome of the 
referendum. Id. § l-282(b)(l). 

B. Facts 

In December 1990, the D.C. Council passed, and the Mayor 
signed, the Assault Weapon Manufacturing Strict Liability 
Act of 1990 (“Liability Act”). D.C. Act 8-289, 37 D.C. Reg. 
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8482 (1990). This legislation would render manufacturers, 
dealers, and importers of assault weapons strictly liable for 
all bodily injuries and deaths that resulted from the firing of 
such weapons. On January 11, 1991, the Chairman of the 
D.C. Council transmitted the Liability Act to Congress for 
review. Under the terms of the Home Rule Act, Congress 
had until March 6, 1991 — thirty statutory days — to consider 
the legislation. 

The Liability Act met with immediate opposition in Con- 
gress; and on January 18, 1991, Congressman Thomas J. 
Bliley, ranking minority member of the House Committee on 
the District of Columbia, introduced a resolution of disapprov- 
al m the House of Representatives. Shortly thereafter, Dis- 
trict leaders, who were seeking additional funding, entered 
into negotiations with Congress in which a political under- 
standing was reached: “Congress gave assurances that funds 
would be appropriated for the District if the Liability Act was 
repealed. The District officials were agreeable.” Bliley v. 
Kelly, 793 F. Supp. 353, 354 (D.D.C. 1992). 

Pursuant to this agreement, on February 5, 1991, the D.C. 
Council enacted the first of three acts that were designed to 
carry out the District’s side of the bargain in a manner 
consistent with its legislative procedures. See Atkinson v. 
BdL of Elections & Ethics, 597 A.2d 863, 864 n.3 & 865 n.5 
(D.C. 1991). Three days later, on February 8, Congressman 
Bliley asked the House Committee to suspend consideration 
of his resolution. 

The first of these acts was styled the “Assault Weapon 
Manufacturing Strict Liability Act of 1990 Emergency Re- 
pealer Act of 1991” (“Emergency Repealer”), D.C. Act 9-1, 38 
D.C. Reg. 1457 (1991). Because it was an emergency mea- 
sure, it could remain in effect for no longer than ninety days 
and was exempt from congressional review. See D.C. Code 
§ l-229(a). On March 15, the Council passed the second act, 
which "repeal[ed the Strict Liability Act] on a temporary 
basis.” See D.C. Act 9-8, 38 D.C. Reg. 1962 (1991) (“Tempo- 
rary Repealer”). The Temporary Repealer was subject to 
the thirty-day congressional review period and, on its terms, 
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was to “expiry on the 225th day of its having taken effect, or 
upon the effective date of the [yet-to-be-enacted] Assault 
Weapon Manufacturing Strict Liability Act of 1990 Repealer 
Act of 1991, whichever occurs first." Id. at 1963. Conse- 
quently, the Liability Act remained in a statutory limbo after 
the Emergency Repealer’s ninety-day period had expired. 

Finally, on May 17, 1991, the Council enacted the “Assault 
Weapon Manufacturing Strict Liability Act of 1990 Repealer 
Act of 1991,” D.C. Act 9-32, 38 D.C. Reg. 3380 (1991) 
(“Permanent Repealer”); and on May 23, the Chairman of 
the Council duly submitted the Permanent Repealer to Con- 
gress for review. Five days later, on May 28, a proposed 
referendum measure was submitted to the District of Colum- 
bia Board of Elections and Ethics. The Board designated it 
as “Referendum Measure No. 006” and titled it “Referendum 
on the Assault Weapon Manufacturing Strict Liability Act 
Repealer Act of 1991.” The petition in support of the refer- 
endum was filed with the Board on July 12, before the 
congressional review period for the Permanent Repealer had 
expired. Upon being advised of the referendum petition, 
Congress returned the measure to the Council, as required by 
the Home Rule Act. D.C. Code § 1— 282(b)(1). On Novem- 
ber 5, 1991, the District's electors voted to reject the Perma- 
nent Repealer. The Temporary Repealer, however, remained 
in effect until December 25, 1991 — the 225th day following its 
adoption. 

Congressman Bliley and three other members of the House 
of Representatives brought this action on February 19, 1992, 
pursuant to 28 U.S.C. § 2201 and 42 U.S.C. § 1983. Up to 
that time, Congress had taken no action with respect to the 
Liability Act. The specific purpose of their suit was to secure 
a judgment requiring the Council to resubmit the Act to 
Congress and declaring that the Act had not taken effect and 
could not take effect until it had been resubmitted for review 
pursuant to section 1— 233(c)(1). See Amended Complaint at 
12-13. They argue that the adoption of the Emergency and 
Temporary Repealers had removed the Liability Act from 
congressional consideration, thereby requiring a new submis- 
sion. The district court disagreed; and because it concluded 
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that the Act had taken effect in March 1991 on the expiration 
of the statutory review period initiated by the Act’s transmis- 
sion to Congress, it granted the District’s motion to dismiss 
appellants’ claim. Bliley v. Kelly, 793 F. Supp. 353 (D.D.C. 
1992). We review this decision de novo. Danielsen v. 
Bumside-Ott Aviation Training Ctr., 941 F.2d 1220, 1230 
(D.C. Cir. 1991). 


II. Discussion 

A. Jurisdiction 

The District begins its defense by raising two jurisdictional 
arguments. It first urges that the district court abused its 
discretion by hearing this suit. It maintains that under the 
doctrine of equitable discretion, the court should have dis- 
missed the Congressmen’s claim. This argument stems from 
our decisions in Melcher v. Fed. Open Mkt. Comm., 836 F.2d 
561 (D.C. Cir. 1987), and Riegle v. Fed. Open Mkt. Comm., 
656 F.2d 873 (D.C. Cir. 1981). We stated in Melcher that “if 
a legislator could obtain substantial relief from his fellow 
legislators through the legislative process itself, then it is an 
abuse of discretion for a court to entertain the legislator’s 
action.” 836 F.2d at 565 (footnote omitted); see also Riegle, 
656 F.2d at 881. The District argues that appellants should 
not be in court because, as members of Congress, they could 
(and still can) seek relief simply by introducing legislation to 
repeal the Liability Act. 

This argument misapprehends the nature of appellants’ 
injury. It is not that they will be harmed if the Liability Act 
becomes law; it is that such an occurrence would deprive 
them of their right, as members of Congress, to review the 
Liability Act before it becomes law. A deprivation of this 
right cannot be remedied by repealing the Liability Act once 
it has taken effect. As the district court aptly noted, “the 
injury claimed by the plaintiffs cannot be cured by subse- 
quent legislation. Subsequent legislation could only repeal 
the Liability Act — a result not sought in this action — not give 
the plaintiffs back their right to prior approval of it.” Bliley, 
793 F. Supp. at 355. 
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The district court’s analysis finds firm support in Kennedy 
v. Sampson, 511 F.2d 430 (D.C. Cir. 1974). In that case, 
Senator Edward Kennedy challenged President Nixon’s exer- 
cise of a “pocket veto” — a refusal to sign a bill while Congress 
was adjourned for the Christmas holidays. The Government 
urged us to decline to hear the case on the ground that 
Congress was free to re-enact the bill. We rejected the 
argument because such a measure “would not change the fact 
that the pocket veto power will have been used as an obsta- 
cle — however temporary — to the implementation of the will of 
Congress.” 511 F.2d at 436 n.17. The parallel here is self- 
evident. 

The District next contends that appellants have failed to 
state a cause of action under 42 U.S.C. § 1983. The District 
insists that the Act establishes a comprehensive remedial 
scheme that evidences a congressional intent to foreclose 
judicial remedies. See Wilder v. Virginia Hospital Ass’n, 496 
U.S. 498, 508 (1990). This argument lacks merit. As the 
Supreme Court noted in Wilder, the District has the burden 
“to show by express provision or other specific evidence from 
the statute itself that Congress intended to foreclose” resort 
to enforcement under section 1983. Id. at 520-21. The 
District has made no such showing; and it cannot because the 
statutory scheme confers a right of participation on Congress 
that is not beyond the competence of the judiciary to enforce, 
as we recognize above in our discussion of equitable discre- 
tion. The District further argues that the Council’s legisla- 
tive immunity precludes appellants’ suit. It is true that 
section 1983 does not permit suits against legislators acting in 
their legislative capacity. Gross v. Winter, 876 F.2d 165, 169 
(D.C. Cir. 1989). This immunity, however, “protects legisla- 
tors only in the exercise of legislative functions, not adminis- 
trative fiinctions.” Id at 169-70. Here, the Council’s duty to 
transmit its acts to Congress is purely ministerial. 

B. The Merits 

The central issue in this appeal concerns the interplay 
between the Emergency and Temporary Repealers on the 
one hand and the Home Rule Act on the other. Appellants 
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argue, in effect, that because both of the Repealers used the 
word “repeal,” the legislation that had been submitted to 
Congress had ceased to exist; therefore, there was nothing 
before Congress to be reviewed during the period that ended 
on March 6, 1991. This argument, however, does not explain 
the limited terms of these ‘‘repeals” or the need for the 
Permanent Repealer. As the District of Columbia Court of 
Appeals noted, in discussing the effect of the Emergency 
Repealer: 

It would seem a tortured distortion of ordinary lan- 
guage to construe an emergency repeal act, which by its 
own terms is effective for only 90 days, to have the effect 
of nullifying on a permanent basis a Council Act itself 
intended to be permanent. 

Atkinson v. BcL of Elections & Ethics, 597 AJ2d 863, 867 (D.C. 
1991). That interpretation of the effect of legislative action 
by the D.C. Council dealing with matters within its jurisdic- 
tion is, o'f course, binding on this court. In legal effect, then, 
these measures did nothing more than to suspend the Liabili- 
ty Act (the first for ninety days and the second for 225) to 
allow time for a permanent repealer to be enacted and 
become law. It is the effect of this suspension on the 
statutory layover period mandated by the Home Rule Act 
that lies at the heart of this appeal. 

The Home Rule Act does not address a situation where the 
Council itself initiates the repeal of legislation while it is 
awaiting congressional review. The District argues that be- 
cause there are no provisions in the Act to the contrary, the 
thirty-day period runs uninterrupted despite the intervening 
enactment of legislation designed to suspend and then repeal 
the legislation that has been submitted for review. Under 
this reasoning, the Liability Act would have become law on 
March 6, 1991, thirty statutory days after it had been sub- 
mitted to Congress. 

We note at the outset that the District of Columbia Court 
of Appeals reached this conclusion in Atkinson, 597 A.2d at 
869. But while we must defer to that court on its interpreta- 
tion of purely local law, Hall v. Ford, 856 F.2d 255, 267 (D.C. 

_ Cir. 1988), we owe it no such deference on matters of federal 
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law. The Home Rule Act is a “hybrid statute” that contains 
elements of both federal and local law. Thomas v. Barry, 729 
F.2d 1469, 1471 (D.C. Cir. 1984). It is self-evident, however, 
that questions regarding Congress’s reserved right to review 
District legislation before it becomes law concerns an exclu- 
sively federal aspect of the Act. We therefore owe this ruling 
of the D.C. Court of Appeals no more than the deference that 
is always due the decisions of a sister court. 

In Atkinson, the D.C. Court of Appeals addressed the 
argument that the Repealers had tolled the thirty-day review 
period and found it wanting: 

The most fundamental difficulty with appellant’s argu- 
ment ... is that it is based on a faulty premise: that the 
1991 repealer acts have legally affected the process of 
congressional layover for the [Liability] Act. Appellant 
offers no statutory or case foundation for this assertion, 
. and we find none in the statutory scheme. 

Atkinson, 597 A.2d at 868. The court then concluded that 
because the Liability Act had remained “in effect!,] . . . [t]he 
Congressional review period ha[d] passed.” Id. at 869 (inter- 
nal quotation marks omitted). We are not persuaded. It 
seems obvious to us that the reason there is no provision in 
the statutory scheme for the contingency now before us is 
that Congress simply did not anticipate that the Council 
might change its mind and attempt to repeal an act so soon 
after it had been enacted and transmitted to Congress. In 
other words, we are faced with a legislative gap. 

In such circumstances, it is our duty to determine, as best 
we can, how Congress would have filled that gap had it 
anticipated the circumstances creating it. As the Ninth 
Circuit observed in Carter v. Derwinski: 

We may, as a matter of legislative interpretation, place a 
gloss on vague or undefined terms. Congressional si- 
lence may, from time to time, require us to fill gaps 
within the interstices of a statute. 

987 F.2d 611, 615 (9th Cir. 1993) (en banc ) (citation omitted). 
We believe the answer is clear when one examines the 
provisions of the Home Rule Act for dealing with the situa- 
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tion where legislation enacted by the Council is made the 
subject of a referendum. 

Section 1-282 of the D.C. Code provides that upon the 
presentation of a petition for a referendum to the D.C. Board 
of Elections and Ethics, the Board must notify Congress of 
the fact and Congress, in turn, must return the challenged 
legislation to the Council. Section l-233(c)(l) provides that if 
the challenged legislation is approved by the District’s voters, 
the Chairman of the Council must resubmit it to Congress, 
and the legislation “shall take effect upon the expiration of 
the [statutory thirty-day period] beginning on the day such 
[legislation] is transmitted by the Chairman to the [Con- 
gress].” Thus, in the circumstances where the legislation 
awaiting congressional review is placed in jeopardy as a result 
of a referendum petition, the Home Rule Act withdraws it 
from congressional consideration until its fate is known. If 
the legislation survives the referendum, the Act ensures that 
Congress will have a new thirty-day period within which to 
consider it. 

These provisions reflect the practical difficulty of expecting 
the two Houses of Congress to focus the attention required to 
assess the merits of legislation submitted by the Council if 
there is a possibility that it will be rejected by the District’s 
voters. The Act therefore defers congressional review until 
after the result of the referendum is known. 

Here, we are faced with comparable circumstances, the 
difference being that the Council itself, rather than the 
sponsors of a referendum petition, had initiated the action to 
rescind legislation that had been referred to Congress. Fur- 
thermore, as in the case of the filing of a referendum petition, 
the enactment of the Emergency and Temporary Repealers 
relieved Congress of the need to review legislation that the 
Council itself was in the process of repealing. We conclude, 
therefore, that as in the case of the filing of a referendum 
petition, the enactment of the Emergency and Temporary 
Repealers resulted in the suspension of the review period 
pending final action on the Liability Act by the District. 

The remaining question, then, is the effect of the Repealers 
and the subsequent referendum vote on the thirty-day review 
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period required by the Home Rule Act as a precondition to 
the Liability Act’s taking effect. Did Congress only have the 
time remaining at the date of the suspension within which to 
decide whether to disapprove the measure, or was it entitled 
to a new period of thirty consecutive days within which to 
review the Act, as would have been the case had the Liability 
Act, rather than the Permanent Repealer, been the subject of 
the referendum? We again look for guidance to the proce- 
dures instituted by Congress when legislation awaiting con- 
gressional review is challenged in a referendum petition. 

As noted earlier, section l-233(c)(l) of the D.C. Code 
provides that if the District’s electors vote their approval of 
an act that is subject to a referendum, the Council will 
resubmit it to Congress, and the thirty-day statutory review 
period will begin to run anew as of the date of the resubmis- 
sion. In the case before us, of course, the Liability Act has 
remained in the hands of Congress as there is no provision 
for its return to the Council in the absence of a referendum. 
Appellants nevertheless insist that after the Temporary Re- 
pealer had expired, the D.C. Council had a duty to resubmit 
the Liability Act to Congress for review; and because the 
Council failed to do so, they argue that the statutory review 
period has yet to begin. We disagree. A new submission by 
the Council to Congress was not necessary because the bill 
remained in Congress’s hands; nor do we believe such a 
formal act was required to effectuate the Home Rule Act’s 
goals. Congress retained possession of the Liability Act, and 
it knew precisely when the Temporary Repealer was due to 
expire. 

In light of the critical role of the layover period in Con- 
gress’s plan for a “type of veto of Council actions [that] will 
ensure to the Congress the continued ultimate control of the 
affairs of the District,” S. Rep. No. 219, 93d Cong., 1st Sess. 6 
(1973), and because Congress made it apparent, in section 
1— 233(c)(1), that that period must be uninterrupted if it is to 
be effective, we hold that a new thirty-day period for congres- 
sional review of the Liability Act began the day after the 
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result of the referendum was announced. With that an- 
nouncement, Congress was on notice that, absent a congres- 
sional resolution of disapproval, the Act would take effect by 
operation of law on the expiration of the Temporary Repeal- 
er. Because Congress failed to adopt such a resolution, we 
conclude that the Liability Act is now law. 

Finally, appellants assert that the Liability Act was itself a 
subject of the November 1991 referendum; consequently, as 
the vote represented an approval of the Act, it should have 
been resubmitted to Congress for its review pursuant to 
section 1— 233(c)(1) of the D.C. Code. Appellants maintain 
that as this has not occurred, the review period has yet to 
begin. In support of this contention, they cite the following 
language from the referendum: 

BE IT RESOLVED BY THE ELECTORS OF THE 
DISTRICT OF COLUMBIA, that the Assault Weapon 
Manufacturing Strict Liability Act of 1990 is preserved 
and the Assault Weapon Manufacturing Strict Liability 
Act of 1990 Repealer Act of 1991 is rejected. 

Brief for Appellants at 27. Appellants confuse effect with 
cause. The title of Referendum Measure No. 006 speaks for 
itself: “Referendum on the Assault Weapon Manufacturing 
Strict Liability Act Repealer Act of 1991” (Emphasis added). 
As the D.C. Board of Elections and Ethics informed Con- 
gress, “the purpose of the Measure is to suspend D.C. Act 
9-32 [the Permanent Repealer].” See letter from Board to 
Speaker Foley of the House of Representatives dated July 12, 
1991; see also Atkinson, 597 A.2d at 865 (“The proposed 
referendum measure would put to the voters the question 
whether Act 9-32, the permanent repeal of the 1990 Act, 
should be adopted or disapproved”). By voting to “negat(e] 
the permanent repealer,” id. at 869, the District’s electors 
allowed the Liability Act to take effect. 

III. Conclusion 

For the foregoing reasons, the judgment of the district 
court is 


Affirmed. 
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20TH STORY of Level l printed is POLL format, 
copyright 199« Federal mfonucion syacens corporation 

Federal Nfivi Service 
MARCH 22# 1994, TUESDAY 
SECTION : CAPITOL HILL HEARING 
LENGTH: 2232 words 
HEADLINE: NEWS CONFERENCE 

SPEAKER OF THE HOUSE THOMAS POLBY <D- WASHINGTON! 

HOUSE MINORITY LEADER ROBERT MICHEL (R- ILLINOIS) 

SUBJECT: WHITEWATER 
HOUSE RADIO-TV GALLERY 
APPROXIMATELY 11:55 AN EST 

BODY i 

(PLEASE NOTE THAT THIS WAS JOINED IN PROGRESS AND FEDERAL NEKS IS CURRENTLY 
MAKING AN EFFORT TO OBTAIN AUDIO OF THE TOP OF THE EVENT. WHEN WE RECEIVE SUCH 
WE WILL TRANSMIT IT TO ALL CUSTOMERS) 

SPEAKER FOLEY: (In progress) — and it pledges that we will continue to have 

discussions about the appropriate time and circumstance for oversight 
hearings, with respect to the Madison Guaranty Corporation, other matters, and 
it also sets forth, as you know from the Senate resolution, the statement that 
the Congress has an obligation to consider the oversight of matters relating 
the federal government. 

. specifies that no immunity will be granted to any witness in any hearing, 
without the approval of the special counsel, and at the time and circumstance, 
and phasing of the hearing will be conducted so as to not interfere with the 
investigation of the special counsel. Robert Flake, exactly the Senate language. 
Beyond that, I have stated my view that the RTC Oversight Hearings, which are 
required by statute, should be held at some time in the future. We will discuss 
that with the chairmen of the committee on banking, Mr. Oobs&Ias, and it is my 
view that Rule 11 applies to those hearings. 

Q Dose that mean that Mr. Leach will be able to call his witnesses end. ask 
questions about Whitewater at that hearing? 

speaker FOLEY : At that hearing the -- Rule 11 would apply, meaning that 

witnesses of the selection of the minority would be allowed to appear, but their 
testimony has to be relevant to the testimony of the hearing. X am not going 
to go beyond Rule 11. That's a matter to be worked out. 

We are going to have discussions about that, obviously with the chairman of the 
committee involved, but -- (inaudible) - - opportunities . 

Q Mr. Michel, and aide cf Mr. Gingrich's said to us earlier that it's his 
opinion that the Democrats ere trying to proceed with the appearance of one# 
openness In hearings, but without, -- but creating a etruotura in such a way 
that they can delay or limit the hearings ah much as possible. What's your 
view of that? 

REP. MICHEL i Well, the speaker and Z, and tha leadership have had a very frank 
discussion, and of course X had given the speaker a little notice ahead of time 
that we wanted tc have an expression from the House eimiler to that in the 
Senate, and we could have a motion to recommit on the funding resolution, but 
then ehar tends to be a procedural thing and part lean, and better that we get 
our heads together and agree, all agraa that we're going to have hearings end 
proaeed in a very orderly manner. And X don't want to eee any kind of adroui 
atmosphere . 
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From my point of view we've got a legitimate right of inquiry, separate and 
apart from the special counsel, and X think the two avenues ought to be pursued, 
as x said before. 

Q When though, do you think you might actually see these hearings? 

REP. MICHEL: That I am net all together sure, although I think within the next 
week or eo the speaker and I, and leadership will be talking more about how we 
would like to implement what — the subject of the reeolution. 

Q Xe there a chance of joint hearings since the Senate is proceeding the eane 
way? 

SPEAKER FOLEY: I don't want to go beyond the fact that what we have agreed to 

today le to adopt the Senate resolution and entar into discussions about time, 
and place, and circumstance where hearings night be held, with the undertaking 
in the resolution that it should not interfere with the investigation of the 
special counsel. 

Now you know, in the end we may not be able to agree. Z think that ought to be 
clear, that we're going to make a good -faith effort to find e forum and the 
timing for this to go forward, and the phasing of these hearings or whatever. 

I think the obligation o£ the law in RTC hearings is clear and it requires 
these hearings to be held, and X think they should be held, and that's if you 
want the backup, X suppose, that the minority has in this measure, that those 
hearings eventually nave po be held. 

Q (Inaudible, cross talk) 

SPEAKER FOLEY: X haven't ruled anything in or out, but my own view is that X 

don't tend to favor the creation of a select committee, but you know, that's a 
matter for discussion. The resolution calls for discussion between Che leaders 
on the time, and circumstance, end method, and forum, and sll chose things. We 
“e not able today tc reach all these agreements, what we've agreed to do Is tc 
.■ocssd to talk about them a good (bit ?) . 
vj You don't expect any opposition CO this resolution? 

SPEAKER FOLEY : No, X wouldn't think so, since the rs solution was adopted 98 to 

0 on the other side of the Rouse, including all Democrats and Republican 
senators voting, voting for it, and it is exactly the same resolution. 

Q Well, Mr. Michel — 

Q What's your viaw of tbs resolution the Republicans have already drafted, 
call ing for hearings in the four committees? 

SPEAKER FOLEY: I haven't really had a chance to -- X was shown it very quickly 

and X -- 

0 Can you saeprsss your viaw about having hearings in the four oonmittaac aa 
oppoasd to a aalset commit t as -- 

SPEAKER FOLEY i Ms ara going to talk about ths possibility of hsaringa that 
don't interfere with the special counsel, and the time, phasing in, and 
circumstance of that hearing ox hearings. That is the extent to what the 
resolution commits us, and that is the extent to which I am willing to go today. 
X mm not going to gat involved in - * 

0 On the question of RTC oversight for inetanoe, you have aaid they have to ba 
germane to that iaeue. Xa Whitewatsr germane? 

SPEAKER FOLEY i 2 am net going to try to interpret Rule 11 hers, except that X 

believe that Rule 11 applies to any auoh hearing, and parliamentarians will 

hava to 4eoi.de what's appropriate and Inappropriate ia terms of that. 

0 Mr. Speaker, what do you think the effect of this will be? Mill this stop the 
dail y q uestion about what the Congress will do about Whitewater? 

SPEAKER FOLEY: X don't know that that's going to happen. What we've agreed to 

• - X would be glad If it would sometimes, but what we're going to do in good 

faith ia carry on discussions between the leaders about this, and see if we can 
reach a oonolueion. That's what the resolution calls for, with admonitions 
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that It should not inesrfers with ths ongoing invest igmtion, and that i mmuni ty 
should not bs grantsd. And you teaow, as 1 say f 1 hope wo can work this out. 

3 M** Michel, would you Ilka something mors to this? I'm sorry, Mr. Speaker. 
REP. MICHEL: Men, I'm satisfied for the moment with — we'll at Least eniom 
the issue partially, this afternoon, by getting an expression from the whole 
House, like we had in the Senate. And as the epeakar said, then we'll begin to 
talk about it. X have ey viewa, the speaker has his on our preferences, you 
knew, and I just frankly have never really confined this to one committee, 
although have a reluctance on a select committee, because ©£ -- for reasons of 
tins, and. space, and funds and all the rest. But you have several other 
ooonittsss that do have an ongoing interest, Government ops particularly, and 
Small Business particularly, in addition to Banking. 

How what will happen down the road? We can't forasaa this, but those members at 
Isest with whoa I have been in contact on our side, have been doing considerable 
work in that area. What will come of it? Only time will tell. 

Q Mr. Oonaalea was not invited to your meeting today. 

8PBAXER FOLEY: Who? 

Q Mr. Gonsslee, was he invited to your meeting today? 

SPEAKER FOLEY: Wo. 

Q He was not there. 

SPEAKER FOLEY: Ho, the meeting — 

Q Why was he not invited and Mr. Leach was? 


speaker folsyi Mr. Michel brought Mr. Leach to the meeting, I did not invite 
him personally. It's a matter for ths Republicans to have those people there 
that they thought were appropriate. This was all agreed to last week, that we 


Tni r. m rrwwT7wrr7T T T3TTT7tt rama i n ri rrn itt* TTTT^rrmr^ t 


iaders, and consequently not all the Democratic leaders’ were there, the three 
.readers on the Democratic side, Mr. Gephardt and Mr. Senior, and myself. 

Q (Cross talk) -- read anything into bis absence? 

SPEAKER FOLEY: Wo. there is nothisg to he read into his abssnee anymors than 
thare la anything to be read into the fact that we didn't bring every elected 
leader on both aides of the aisle into the meeting. 

0 Do you think that hearings are necessary at this cine? 
flPlAXBA FOUBYt We era going to dlaeuaa the natter between — 

Q So you think hearings are necessary at this time? 

spbaxer fozjets I am not going to respond to that. My own view is that the 
Congress has a constitutional right to have hearings. The discretion aa to 
whether to have hearings is a matter that Congress always decides, and I think 
that the question basically gome s down to whether or not we een appropriately 
begin hearings without interfering with the ongoing investigation of Mr. 

Fisk*. And X think the time and oireumstanee of hearings depends in part, in 
very large part, on the course of his inquiry. 

Q Mr. Miahel, could you talk about that sir? How the speoial prosecutor said 
the first phase should bo ooopleted in a matter of weeks, months at the (outset 
?) . That would mean what? Could you envision hearings on the Washington part 
of this investigation possibly shortly before or shortly after Memorial Day? 

RHP. MICHBLs I don't know what the sequence would be, beoeuse I know when we 
talked to the apeeial counsel be -- since he had taken hie position he realised 
there were two element e aa distinguished from what ha thought originally wee 
one, and that his sequence wee to try and do whatever he oould on tha Washington 
element; to wrap it up as quickly a a poaalbla, and then move cm to tha other 
el tint . 

Now cime wise, it's — nothing was certain, but Z assume from our coaveraatlen 
with the special counsel that it would move along pretty rapidly on the 
Washington facet of that. Now my only concern about that la that special 
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prosecutors end BAs have e penchant of once getting whatever information they've 
sot, keeping it w/, very tight end closed, end of eourav one of our 

objectives, end Mr. Leeeh, I think, ia that aotne of these things ought to be 

publicly disclosed. That’s the reason for having hearings In part. 

Q He might not even finish the second part of his investigation though, until 

naxt ye ar, could you wait that long? 

rsp. michel: Nelli we'll have to wait and eee. 

Q Mr. Michel, Jim Leach yesterday aald ha waa going to maka a floor statement 
later this week when the information about what -- that he has gathered through 
hta 'n formal jiovesr igarirm . ts ha gning rn gn forward with that floor 
statement? 

X£P. MICHEL : He hasn't — I have baan talking with him and realize that he has 
that option and it's his -- you know, on his own volition can -- we're -- one of 

the protections we have as members is to be able to say most anything we went to 

with impunity on the floor of the House, within certain guldallnas, and of 
oouraa that's Mr. Leech's option if he chooses to use It. 

Q And ha said he would or would not? 

REP. MICHEL: He did not. 

Q Mr. Speaker, yesterday -- 

SPEAKER FOLEY: Z think I'll taka one more question, the House Is in ssssion. 

Q Yesterday, before Mr. Consoles Issued his letter saying that the RTC 
hearings will be cancelled, and then calling for Whitewater hearings, did he 
consult the leadership on that? Did you sign off on that, on that action? 
SPEAKER FOLEY: HO. 

0 What is your opinion on hew Chairman Oonzalas ia handling -- 
7BAKER F0L5Y: I am not going to give an opinion on it, the chairman's 

j&dling of a matter before his committee. Mr. Gonzales is an extraordinarily 
able, and dedicated, and upright individual who has a long and most honorable 
career in this House and he has a responsibility as the chairman of the 
committee. 

Be told me yesterday that he was considering the possibility of an initial 
briefing, but he later took the action that he took with respect to the 
temporary cancelling of the hearings without consultation, or my approval, or 
disapproval . 

(Cross talk) 

Q - - th is appears to be s reversal for you, from your previous - - 
SPEAKER FOLEY: I think X want to make very clear that what I have agreed to ie 

exactly the terms of the resolution, to discuss the possibility, the possibility 
of hearings, not a concession that haarings are necessarily going to taka 
place, or at a particular tins. We are, in good faith, going to mtet with the 
Republican leadership to discuss this issue. What I have sa id, I r 
s RTC overs i 


ut ae to other matters, we are 

going to engage in a dialogue between tna Republican and the Democratic leaders. 
Z believe the House will aseent to that dialogue, and one of the guidelines of 
the resolution ie not to Interfere with the investigation of Mr. Fieke. Don't 
go beyond that point because there la — that is the extent to which we have 
I agreement today. 

(Cross talk) 

SFBAXER FOLEY: Ho, I have said consistently that after Mr. Fieke' s 

^investigation proceeded, that if he had no objection, that S would be willing to 
Voasider the appropriateness of hearings at the time that he made that 
statement . 

Thank you. 
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CERTIFICATE OF SERVICE 


I hereby certify that I have caused true and correct copies of the 
foregoing Plaintiffs Memorandum in Further Support of His Motion For Summary 
Judgment, and in Opposition To Defendants’ Cross-Motion For Summary 
Judgment to be hand-delivered to the following parties, on this 20th day of June, 
1994: 


Kirk K. Van Tine 
Jesse R. Adams III 
BAKER & BOTTS, L.L.P. 

The Warner 

1299 Pennsylvania Avenue, N.W. 
Washington, D.C. 20004-2400 

Elizabeth R. Moore 

OFFICE OF THRIFT SUPERVISION 

1700 G Street, N.W. 

Washington, D.C. 20552 

John C. Binkley 

RESOLUTION TRUST CORPORATION 
801 17th Street, N.W. 

Washington, D.C. 20434-0001 


^/dackson R. Sharman III 


2P33 




9671 


AUSTIN 
OALLAS 
HOUSTON 
40SC0W 
NEW YORK 


BAKER & BOTTS 

L.L.P 

THE WARNER 

1290 PENNSYLVANIA AVENUE. MW. 

WASHINGTON. OC. 20004*2400 


TELEPHONE I202J 639-7700 
FACSlMILE f202l 639-7890 


June 27, 1994 


Ms. Nancy Mayer-Whittington, Clerk 
United States District Court 
for the District of Columbia 
Third and Constitution Avenue, N.W. 

Washington, D.C. 20001 

RE: James A. Leach v. Resolution Trust Corporation and Office of 

Thrift Supervision , Civ. No. 93-1033 (CRR) 

Dear Ms. Mayer-Whittington: 

Enclosed for filing in the above-referenced matter are an original and one 
copy of the following: 

1. Defendants’ Reply In Support Of Motion To Dismiss, Or For Summary 
Judgment; and 

2. Defendants’ Unopposed Motion For Leave To File Joint Reply In 
Excess of Page Limit, and a proposed order. 

In addition, I have enclosed three copies of each document to be date-stamped 
and returned to our messenger. 

Your assistance in this matter is greatly appreciated. 

Sincerely, 



Attorneys for Defendant 
Resolution Trust Corporation 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

) 

) 

) 

) 

) 

) Civ. No. 94-1033 (CRR) 

) 

) 

) 

) 

) 


DEFENDANTS’ UNOPPOSED MOTION FOR LEAVE TO FILE 
JOINT REPLY IN EXCESS OF PAGE LIMIT 


The Court’s order of May 16, 1994 provides that Defendants Office of Thrift 
Supervision ( N OTS N ) and Resolution Trust Corporation ("RTC") shall file their Reply briefs 
in support of their Motion To Dismiss, or for Summary Judgment on June 27, 1994. Local 
Rule. 108(e) provides that H a reply memorandum shall not exceed 25 pages, without prior 
approval of the court.” If Defendants were to file separate reply memoranda, each 
Defendant would be entitled to file a 25-page memorandum, for a total of 50 pages. To 
minimize the burden on the Court, however. Defendants OTS and RTC plan to file a joint 
Reply. Because of the number of the issues involved in this case. Defendants’ joint Reply 
consists of 32 pages. Therefore, Defendants request leave to file a single joint Reply that 
exceeds the page limit set forth in Local Rule 108(e) by seven pages. Counsel for Plaintiff 
Hon. James A. Leach does not oppose this Motion. 


JAMES A. LEACH, 

Plaintiff, 

v. 

RESOLUTION TRUST CORPORATION and 
OFFICE OF THRIFT SUPERVISION, 

Defendants. 


2845 



9673 


Dated: June 27, 1994 


Respectfully submitted, 


Carol yfr'B. Lieberman 
Acting Chief Counsel ' 

Thomas J. Segal 
Deputy Chief Counsel 
Elizabeth R. Moore 
Assistant Chief Counsel 
D.C. Bar No. 358769 
Gary L. Goldberg 
Senior Trial Attorney 
OFFICE OF THRIFT SUPERVISION 
1700 G Street, N.W. 


Washington, D.C. 20552 
(202) 906-7039 


Attorneys for Defendant 
Office of Thrift Supervision 


Kjjlulz. 

Kirk K. Van Tine 
D.C. Bar No. 257139 
BAKER & BOTTS, L.L.P. 

The Warner 

1299 Pennsylvania Avenue, N.W. 
Washington, D.C. 20004-2400 
(202) 639-7700 

Ellen B. Kulka 
General Counsel 
Andrew E. Tomback 
Deputy General Counsel (Litigation) 
Gregg H.S. Golden 
Counsel 

John C. Binkley 
Counsel 

RESOLUTION TRUST CORPORATION 
801 17th Street, N.W. 

Washington, D.C. 20434-0001 


Attorneys for Defendant 
Resolution Trust Corporation 
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CERTIFICATE OF SERVICE 

I certify that on the 27th day of June, 1994, a copy of Defendants* Unopposed Motion 
for Leave To File Joint Reply in Excess of Page Limit and proposed order were served by 
hand delivery on: 


Bobby R. Burchfield 
Jackson R. Sharman III 
Covington & Burling 
1201 Pennsylvania Avenue, N.W. 
P.O. Box 7566 

Washington, D.C. 20044-7566 
Attorneys for James A. Leach 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


) 

JAMES A. LEACH, ) 

) 

Plaintiff, ) 

) 

v. ) Civ. No. 94-1033 (CRR) 

) 

RESOLUTION TRUST CORPORATION and ) 

OFFICE OF THRIFT SUPERVISION, ) 

) 

Defendants. ) 


ORDER 


It is, by the Court, this day of , 1994, 

ORDERED that defendants’ unopposed motion for leave to file joint reply in 
excess of page limit is hereby GRANTED. 


CHARLES R. RICHEY 

UNITED STATES DISTRICT JUDGE 
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Copies to: 


Bobby R. Burchfield 
Jackson R. Sharman III 
Covington & Burling 
1201 Pennsylvania Avenue, N.W. 

P.O. Box 7566 

Washington, D.C. 20044-7566 

Gary L. Goldberg 
Senior Trial Attorney 
OFFICE OF THRIFT SUPERVISION 
1700 G Street, N.W. 

Washington, D.C. 20552 

Kirk K. Van Tine 
BAKER & BOTTS, L.L.P. 

The Warner 

1299 Pennsylvania Avenue, N.W. 
Washington, D.C. 20004-2400 
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IN THE UNTIED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

) 

JAMES A. LEACH, ) 

) 

Plaintiff, ) 

) 

v. ) Civ. No. 94-1033 (CRR) 

) 

RESOLUTION TRUST CORPORATION and ) 

OFFICE OF THRIFT SUPERVISION, ) 

) 

Defendants. ) 


DEFENDANTS’ REPLY IN SUPPORT OF MOTION 
TO DISMISS, OR FOR SUMMARY JUDGMENT 


Carolyn B. Lieberman 
Acting Chief Counsel 
Thomas J. Segal 
Deputy Chief Counsel 
Elizabeth R. Moore 
Assistant Chief Counsel 
D.C. Bar No. 358769 
Gary L. Goldberg 
Senior Trial Attorney 
OFFICE OF THRIFT SUPERVISION 
1700 G Street, N.W. 

Washington, D.C. 20552 
(202) 906-7039 

Attorneys for Defendant 
Office of Thrift Supervision 


Kirk K. Van Tine 
D.C. Bar No. 257139 
BAKER & BOTTS, L.L.P. 

The Warner 

1299 Pennsylvania Avenue, N.W. 
Washington, D.C. 20004-2400 
(202) 639-7700 

Ellen B. Kulka 
General Counsel 
Andrew E. Tomback 
Deputy General Counsel (litigation) 
Gregg H.S. Golden 
Counsel 

John C. Binkley 
Counsel 

RESOLUTION TRUST CORPORATION 
801 17th Street, N.W. 

Washington, D.C. 20434-0001 

Attorneys for Defendant 
Resolution Trust Corporation 
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31 CJF.R. § 12(5) 23 

5 U.S.C. 6 552(d) passim 

5 U.S.C. 6 706(2)(A) 27 

12 U.S.C §§ 1441a(b)(4) and (5) 32 

12 U.S.C. 8 1441a(w)(20) 25 

12 U.S.C. 8 1464 (d)(1)(A) 25 

MISCELLANEOUS 

140 Cong. Rec. S6680 (daily ed. June 9, 1994) 

(statement of Senator D’ Amato) 6 

140 Cong. Rec. S6819 (daily ed. June 14, 1994) 

(statement of Sen. Mitchell) 6 

H.R. Rep. No. 1497, 89th Cong., 2d Sess. (1966), 

reprinted in 1966 U.S.C.C.AN. 2418. 2429 15 

H.R. Res. 394 passim 

Fed. R. Evid. 201 6 

House Banking Committee Rule 3.2 8 

House Banking Committee Rule 2.2(c) 16 

House Rule X.1 15 

House Rule XXV 15 

Rules XI2(c)(l) & XI.2(k)(l) 8 
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On June 20, 1994, Representative James A. Leach ("Rep. Leach") filed a memorandum 
in further support of his motion for summary judgment, and in opposition to Defendants’ cross- 
motion for summary judgment ("Opposition"). Pursuant to the order entered by this Court on 
May 16, 1994, Defendants Office of Thrift Supervision ("OTS") and Resolution Trust 
Corporation ("RTC") file this Reply in support of their motion to dismiss, or for summary 
judgment. 1 

INTRODUCTION 

In his Opposition, Rep. Leach repeatedly mischaracterizes Defendants’ arguments, 
attributing positions to the OTS and RTC that they have not asserted. As a result, much of Rep. 
Leach’s Opposition has little to do with the issues before the Court, and many of Defendants’ 
points remain unaddressed. Further, many of Rep. Leach’s arguments are contradicted by other 
statements in his briefs. Finally, several pages of Rep. Leach’s Opposition are devoted to an 
attempt to refute alleged "misinterpretations by Defendants of the undisputed facts." Opposition 
at 2. Notwithstanding that euphemistic description, what Rep. Leach has really done is raise 
disputes regarding facts that he deems material to his own motion, thereby precluding this Court 
from granting his request for summary judgment. 

First, Rep. Leach asserts that "Defendants confuse ‘hearings’ -- which are not at issue 
in this case — with ‘documents’ — which are the focus of this case. " Opposition at 3. However, 
Rep. Leach’s argument now, that there is no nexus between his demand for documents and 


1 On June 20, 1994, the same day Rep. Leach filed his brief, the Republican Leadership of 
the U.S. House of Representatives, along with the Ranking Minority Members of four House 
Committees and all of the Republican Members of the House Banking Committee ("Republican 
Leadership") filed a motion for leave to file a brief as amici curiae in support of Rep. Leach’s 
motion for summary judgment. On June 22, this Court granted leave to file the amicus brief. 
Defendants will file a response to the amicus brief on or before July 5, 1994, as provided by 
Local Rule 108(b). 
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future hearings, is contradicted by his own repeated assertions that his sole reason for requesting 
the documents at issue is to prepare for any hearings that may ultimately be held concerning 
Madison Guaranty Savings & Loan ("Madison"). 2 Rep. Leach’s entire argument regarding his 
purported "oversight obligations" under FIRREA is based on an alleged nexus between oversight 
hearings and the need for documents to prepare for those hearings. 3 Thus, if anything is 
confused, it is Rep. Leach’s own arguments. 4 

Second, Rep. Leach argues that Defendants have misread the seemingly plain language 
of H.R. Res. 394. Opposition at 4. Rep. Leach’s interpretation of H.R. Res. 394 is that it does 
not apply to requests for documents, and does not provide the exclusive mechanism through 
which Madison issues may be investigated. Id- However, Rep. Leach has acknowledged in his 


2 Complaint at 1 24 ("For Plaintiff to be able to fulfill his statutory and constitutional 
responsibilities as Ranking Minority Member of the Committee, it is imperative that he receive 
well in advance of the statutory oversight hearing and the hearings required by House Resolution 
No. 394 all documents in Defendants’ possession concerning Madison Guaranty."). Accord 
Plaintiff’s Memorandum in Support of Motion for Summary Judgment ("Plaintiffs 
Memorandum") at 6 ("Plaintiff strongly believes that the documents at issue in this case will be 
a central focus of that hearing."); Id. at 8 ("[T)t is in preparation for those [proposed Madison] 
hearings and the hearings mandated by FTRREA that [Rep. Leach] has requested the documents 
at issue here."). 

3 Opposition at 34-36. Defendants originally provided Rep. Leach with more than 8,000 
pages of non-exempt documents. Subsequently, Defendant OTS learned of some additional non- 
exempt documents that had not yet been provided, and on June 15, those additional documents 
were provided to Rep. Leach as well. 

4 Rep. Leach’s assertion that Independent Counsel Fiske has not expressed concern regarding 
the premature release of documents is contradicted by the very statement of Mr. Fiske that Rep. 
Leach quoted in his brief: "Such interviews [by the Committee of witnesses central to the Fiske 
investigation] could jeopardize our investigation in several respects, including . . . the premature 
disclosures of the contents of documents . . . ." Letter from R. Fiske to Hon. J. Leach, dated 
March 7, 1994. Rep. Leach’s interpretation of that statement as applying only to hearings is 
directly refuted by a subsequent letter from the Independent Counsel to Senator D’ Amato, which 
states: "Because of the risk of such documents becoming public prior to the completion of our 

investigation. I would prefer that you defer o btaining those documents at this time . " Letter from 

R. Fiske to Hon. A. D’Amato, dated May 26, 1994 (attached as Ex. A) (emphasis added). 
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own Complaint that H.R. Res. 394 establishes the procedures for oversight hearings on 
Madison. Complaint at 1 22. Further, Rep. Leach’s in terp re t a tion of H.R. Res. 394 is 
contradicted by the actions to implement the Resolution recently taken by the bipartisan House 
Leadership, which has agreed to hold limited hearings, "consistent with the provisions of H.R. 
Res. 394," noting that the Independent Counsel "has specifically asked the bipartisan leadership 
to refrain from Congressional inquiry into the other aspects of his investigation for now." See 
Joint Statement entitled House Hearings on Whitewater , dated June 15, 1994 ("Joint Statement") 
(attached as Ex. B). 

Third, Rep. Leach argues that, in prior legislative investigations of other failed savings 
institutions where there were ongoing criminal and civil investigations, Defendants did not 
withhold documents from the Ranking Minority Member of the Hou^e Banking Committee. 
Opposition at 5. However, even if true, that assertion is not material in this case, because the 
factual situation in which Rep. Leach's request for documents arises here is different. In each 
of the prior instances cited by Rep. Leach, the request from the Ranking Minority Member was 
made after a request by the Committee Chairman , or in connection with a Committee hearing 
or investigation that was already in progress. SfiS Joint Statement of Facts at I., 11 11, 12, 13, 
& 14. In those instances, 5 U.S.C. $ 552(d) was applicable, because the request was a 
Committee request, and Defendants had no discretion to consider withholding documents under 
FOIA. In contrast, in this case, it is undisputed that neither the House Banking Committee nor 
the House as a whole has yet scheduled any hearings relating to Madison or issues raised by the 
documents requested, and Defendants have not received any authorized request for documents 
from the Committee Chairman or the House as a whole. Joint Statement of Facts at H.A., 11 1, 
2, & 4. Therefore, Section 552(d) does not apply, and the statutory FOIA exemptions are 
applicable. 
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Fourth, Rep. Leach asserts that "Defendants have been unable to unearth a single 
example of their refusal to grant the Ranking Minority Member of the Committee access to the 
documents concerning a specific failed thrift institution.” Opposition at 5-6. However, that 
assertion misses the point. The real point is that FffP. has been "unable to unearth a 
single example” of an instance in which Defendants have produced documents exempt from 
disclosure under FOIA to a Member of Congress without some evidence that they had been 
requested pursuant to the authority of the Committee , to obtain information necessary to fulfill 
the oversight responsibilities delegated to that particular Committee under the House Rules. In 
all of the prior instances cited by Rep. Leach, there was a Congressional authorization in the 
form of a formal investigation or other official action duly authorized and commenced by the 
Committee, and Defendants understood that the documents requested were within the authorized 
scope of the Committee action. In this case, although Rep. Leach asserts in his Opposition, 
at 6, that he has requested the documents in connection with "‘the House Banking Committee’s 
statutorily mandated, semi-annual RTC Oversight Hearing,'" his Committee Chairman has 
expressly stated that Madison and related subjects will got be a part of any such hearing. See 
Letters to R. Altman and J. Fiechter from Hon. H. Gonzalez, dated March 14, 1994 (Exs. 25 
& 26 to Plaintiff’s Memorandum). Further, it is undisputed that no RTC Oversight Hearing has 
been scheduled, and that, as of this date, go hearings relating to Madison have been scheduled 
by the Committee. Joint Statement of Facts at I., 1 10. Thus, if the facts relating to prior 
requests by a Ranking Minority Member are relevant to this case at all, they unequivocally 
support Defendants, not Rep. Leach. 
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ARGUMENT 

I. THE COMPLAINT SHOULD EE DISMISSED . 

In his Opposition, Rep. Leach contends that dismissal of his suit would effectively 
"preclude any Member of Congress from ever seeking judicial review of any agency action." 
Opposition at 7. In this case, however, no one has argued that a Member of Congress cannot 
obtain judicial review of an agency’s application of particular FOIA exemptions to particular 
documents. However, that is not what Rep. Leach’s Complaint is about. 3 Rather, the issues 
in this case, as defined by Rep. Leach himself, are: "Who is Congress?” and "Who speaks for 
Congress?" 6 Those are the issues that Rep. Leach is asking this Court to decide, and they 
would require this Court to referee one of the most hotly contested political disputes of recent 
times. 

Rep. Leach now attempts to downplay those questions by arguing that he has asked the 
Court only to determine his rights under FOIA, the APA, and FIRREA, and that a decision on 
his rights under those statutes will not interfere with the activities of Congress. Opposition at 
7-8. However, once again, that aigument by his lawyers ignores Rep. Leach's own prior 
characterization of this dispute: 


5 In a footnote, Rep. Leach asserts that if his motion for summary judgment is denied, he 
intends to challenge Defendants’ application of die specific FOIA exemptions in this case. 
Opposition at 1 n.l. However, Rep. Leach’s Complaint never raises that issue. Therefore, if 
Defendants’ motion for summary judgment is granted, the Complaint should be dismissed. 

6 See Statements of Rep. Leach, reported in Glenn R. Simpson, Leach Files Lawsuit Over 
Right To Files . Roll Call, May 12, 1994 (attached as Ex. C); Letter from Hon. J. Leach to J. 
Barker, dated May 11, 1994, at 3 (Ex. 4 to Defendants’ Memorandum). also Plaintiffs 
Memorandum at 17 ("with one party controlling both Houses of Congress as well as the 
Executive Branch, a ruling that the Ranking Minority Member of a Committee can perform his 
or her oversight responsibilities only to the extent that the Chairman of the Committee is willing 
to allow issuance of subpoenas or other process in the Committee’s name would create a truly 
untenable situation."). 
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It should be noted that the Minority is currently engaged in one of 
the most profound checks and balances philosophical engagements 
with the Executive branch in the modem history of the Congress. 

This engagement carries far greater implications than any judgment 
relating to a particular embarrassment of a particular public official 
at a particular time because at issue is precedent: whether in future 
circumstances the oversight capacity of Congress can be hamstrung 
if the Majority party of Congress is the same as that in control of 
the Executive branch and chooses to refrain from its oversight 
obligations in order not to embarrass its party’s or leader’s 
standings. 

See Letter from Rep. Leach to J. Barker, dated May 11, 1994 at 4 (Ex. 4 to Defendants’ 
Memorandum). 

It is well known that the issue of the timing and scope of Congressional oversight of 
Madison and related matters is currently the subject of an intense political debate between the 
Majority and Minority parties in Congress. 7 This Court may take judicial notice of that fact. 8 


7 SfiS 140 Cong. Rec. S6819 (daily ed. June 14, 1994) (statement of Sen. Mitchell) ("the 
issue today is whether the Senate will meet its constitutional obligations in a serious and 
responsible manner, or whether the Senate will participate in a political circus.") (attached as 
Ex. D); 140 Cong. Rec. S6680 (daily ed. June 9, 1994) (statement of Senator D’ Amato) ("I also 
think in fairness to the whole congressional body, we should recognize there are politics at play 
here. It would be fallacious for one to say, however, that one side is engaged in politics and 
the other is not.") (attached as Ex. E); David E. Rosenbaum, Washington Talk: Play It Again. 
Congress. This Time. Whitewater . The New York Times, June 17, 1994, at A17 ("The 
hearings on the Whitewater affair in the Senate and House of Representatives this summer will 
not be fact-finding sessions so much as a political scrimmage.") (attached as Ex. F); Charles V. 
Zehren, W hit ewa ter Sequel; flguiD&s -Loom on - Is sue. Cl in tons Wou l d Li te T o Kill, Newsday, 
May 31, 1994 at 17 ("We all know what is going on ... . This is raw partisan politics, trying 
to embarrass the President ....") (statement of Senate Majority Leader George Mitchell) 
(attached as Ex. G); Helen Dewar, Dole Warns Democrats on Whitewater . The Washington 
Post, June 22, 1994 at A5 (reporting political tensions arising in Senate over scope of 
Whitewater hearings) (attached as Ex. H). 

8 Under Fed. R. Evid. 201, judicial "notice may be taken of facts . . . where the fact is ( not 
subject to reasonable dispute,* either because it is ’generally known within the territorial 
jurisdiction,* or is ’capable of accurate and ready determination by resort to sources whose 
accuracy cannot reasonably be questioned.’" Castillo-Villagra v. INS . 972 F.2d 1017, 1026 (9th 
Cir. 1992) (quoting Fed. R. Evid. 201(b)). £gg also N a ti on alist Movemen t v , City o f C ummins, 
913 F.2d 885, 893 (11th Cir. 1990) ("The district judge’s observations [of violent protest 

(continued...) 
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Although Rep. Leach has not sued his Committee Chairman, or any other Member of Congress 
directly, this suit is obviously an attempt by Rep. Leach to override the powers granted to his 
Committee Chairman and the Majority party under the House Rules, and to obtain judicial 
resolution of that intense political debate, by asking this Court to compel a result that Rep. 
Leach has been unable to obtain through the political process. 

The continuing, almost daily, developments in the House regarding hearings on Madison 


illustrate the political questions raised by Rep. Leach’s suit. Most significantly, on June 15, 
1994, the bipartisan House Leadership reached an agreement on the procedures for limited 
hearings on Madison and related subjects, and issued a joint statement memorializing their 


agreement. £eg Joint Statement (Ex. B). The text of the Joint Statement makes it clear that the 


House Leadership contemplates that the bipartisan agreement is the exclusive mechanism that 


will govern the scope and timing of hearings and requests for documents. The Joint Statement 

provides: 


The bipartisan House leadership has reached agreement on holding 
several days of public hearings on three aspects of the so-called 
Whitewater investigation now being conducted by Special Counsel 
Robert B. Fiske, Jr. This agreement is consistent with the 
provisions of H. Res. 394, adopted by the House on March 22, 
1994, which states that anv hearings conducted bv House 
committees should be structured and sequenced so that they will 
"not interfere with the on-going investigation of Special Counsel 
Robert B. Fiske. Jr. " and is based on Mr. Fiske’ s statement to the 
bipartisan leadership that his review of these three areas is very 
close to conclusion and that Congressional inquiry into these three 
areas, once he has completed investigation into them, will not 
impede his overall investigation. Mr. Fiske has specifically asked 
the bipartisan leadership to refrain from Congressional inquiry into 
the other aspects of his investigation for now . 



1 (...continued) 

marches which received national publicity] were apparently based on local and national media 
accounts as well as on public records’' and "were proper subjects of judicial notice.”). 
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The three subjects of the public hearings will be: the White House 
contacts with Trcasuiy/RTC officials about "Whitewater"-related 
matters; whether the Heath of Assistant White House Counsel 
Vincent Foster was a homicide or a suicide; and the White 
House’s handling of the contents of Foster’s office during the 
investigation into Foster's death. 

The bipartisan leadership has agreed that hearings on these three 
areas will be held by the Committee on Banking, Finance and 
Urban Affairs and that all Members of that Committee will have 
timelv. equal access to necessary documents and may be assisted 
by staff of other committees of the House. The hearings will 
begin within thirty days of notification by Mr. Fiske that he has 
completed his investigation into these three areas. 

Joint Statement (Ex. B) (emphasis added). 

The Minority Leadership in the House has recognized that the ability of the Minority to 
expand the scope of the Congressional oversight relating to Madison is limited by the House 
Rules, which give the Majority the authority to schedule hearings. Sfi£ Letter from Hon. R. 
Michel and Hon. N. Gingrich to Hon. R. Dole, dated June 20, 1994 (attached as Ex. I). While 
the Minority Leaders have expressed their dissatisfaction with the limited scope of the bipartisan 
agreement, they acknowledge in their letter that the bipartisan agreement is the only means by 
which oversight relating to Madison will be conducted in the House. Id. 

Even among the Majority, however, there is still no definite agreement as to the scope 
of the proposed hearings. Sfi£ Robert M. Garsson, Gonzalez Se eks to Shape Whitewater 
Hearings. American Banker at 3 (June 21, 1994) (attached as Ex. J). The Chairman of the 
House Banking Committee has questioned the scope of the hearings outlined in the Joint 
Statement, and has also questioned the timing of the hearings. Letter from Hon. H. 
Gonzalez to Hon. T. Foley, dated June 17, 1994 (attached as Ex. K). The resolution of those 
matters is within the exclusive authority of the House Leadership and the Chairman of the 
Banking Committee. See House Rules XI. 2(c)(1) & XI.2(k)(l); House Banking Committee 
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Rules No. 3.2 & 3.6. At a minimum, it is clear from the Joint Statement that the House 
j jea d ership does not contemplate that the matters relating to Madison will be covered in the 
regular RTC Oversight Hearings, on which Rep. Leach bases his alleged need for documents, 
but rather in special healings devoted to those subjects alone. The Joint Statement also 
contemplates that all necessary documents will be requested by the Committee , not individual 
Members, and that all Members will have "timely, equal access to necessary documents. " Rep. 
Leach’s requests at issue in this case have been made outside, and are contrary to, the 
procedures outlined in the Joint Statement. 

A. The Complaint Turns On Political Questions . 

Inexplicably, Rep. Leach asserts that "Defendants fail to identify" why this case presents 
a political question. Opposition at 9. However, Defendants’ Brief, at pages 11-15, quotes the 
applicable standards, and demonstrates how those standards apply in this case. The question that 
Rep. Leach asks this Court to decide is whether an individual Member’s request for documents 
exempt from disclosure under FOIA is a request by "Congress" for purposes of Section 552(d). 
In making that determination, if the Court believes there is any ambiguity in the language of the 
statute and the legislative history, then it cannot ignore the "Congressional direction" that was 
not before the court in Murphy v. Department of Army . 613F.2dll51, 1157 (D.C. Cir. 1979), 
but is clearly present in this case, in the form of House Rules, H.R. Res. 394, the Joint 
Statement and the statements of the Committee Chairman. Unless he concedes that Defendants 
are correct regarding the meaning and applicability of that clear "Congressional direction," 
which he obviously does not, Rep. Leach’s claims would require this Court to side with one 
political party against the other, ruling on the propriety of the internal procedures of the House, 
thus injecting itself squarely into the middle of this political dispute. That is an invitation that 
the political question doctrine requires this Court to decline. 
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B. The Court Should Decline To Review Rep. loach's Complaint. 

Although Rep. Leach argues that the remedial discretion doctrine does not apply, he 
never explains why he cannot simply ask his colleagues in the House to provide him with the 
same relief he seeks from this Court. 9 That is a fatal defect in his argument, because the test 
for the applicability of the remedial discretion doctrine requires only that Rep. Leach be able to 
seek a "collegial remedy," not that be be assured of success. Sfifi Riegle v. Federal Open 
Market Comm. . 656 F.2d 873, 882 (D.C. Cir.) ("It would be unwise to permit the federal 
courts to become a higher legislature where a congressman who has foiled to persuade his 
colleagues can always renew the battle.”), cert , denied . 454 U.S. 1002 (1981). 

Rep. Leach asserts that Defendants are suggesting that "the remedial discretion doctrine 
[requires] a court to dismiss every action brought before it by a Congressional plaintiff." 
Opposition at 14. To the contrary, however, Defendants have expressly acknowledged that the 
doctrine rives the Court equitable discretion to decline to decide a particular case. Defendants' 
Memorandum at 15. As the D.C. Circuit has held, however, "if a legislator could obtain 
substantial relief from his fellow legislators through the legislative process itself, then it is an 
abuse of discretion for a court to entertain the legislator’s action." Melcher v. Federal Open 
Market Comm. . 836 F.2d 561, 565 (D.C. Cir. 1987) (emphasis added), cert , denied . 486 U.S. 
1042 (1988). 

As the courts have recognized, intra-congressional disputes often take the form of suits 
against the Executive Branch. Sfifi Lowry v Reagan 676 F. Supp. 333, 338 (D.D.C. 1987) 
("Although styled as a dispute between the legislative and executive branches of gover nm ent, 


9 While the D.C. Circuit has used the terms "equitable discretion" and "remedial discretion" 
interchangeably, the term remedial discretion will be used in tins Reply. SfiC Gregg v. Barrrtt, 
771 F.2d 539, 543 (D.C. Cir. 1985). 
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this lawsuit evidences and indeed is a by-product of political disputes within Congress . . . 

The point of the remedial discretion doctrine is to allow the Court the flexibility, in cases like 
this one, to decline to become involved where the real dispute is political, notw ith sta n din g the 
efforts of die Congressional plaintiff to dress up die dispute in legal-sounding clothes. 

In die Opposition, Rep. Leach fails to distinguish, or even substantially address, the 
decision in Lee v. Kelley . 99 F.R.D. 340 (D.D.C. 1983), aff d sub nom Southern Ch ristian 
Ladfighig C onference v. Kelley . 747 F.2d 777 (D.C. Cir. 1984), which is very similar 
factually, and which should guide the outcome in tins case. SfiC Defendants’ Memorandum at 
17-18. In that case, Senator Helms sought to obtain documents that the Senate, as a whole, had 
declined to request 99 F.R.D. at 341. Senator Helms argued that he needed the documents 
to "perform the investigative function of the committee hearings the Senate leadership decided 
to forego." Id. at 342. The district court recognized the request as a "dispute with [Helms’] 
fellow legislators,” and on that basis, denied Helms’ request U. at 342-43. The D.C. Circuit 
affirmed. In this case, Rep. Leach, like Senator Helms, is attempting to bypass the decision of 
the bipartisan House Leadership regarding the timing and scope of Congressional oversight 
regarding Madison. $££ Joint Statement (Ex. B). The situation strongly resembles Lee, and the 
result should be the same. 

Finally, Rqp. Leach suggests that the remedial discretion doctrine is presently in disfavor. 
See Opposition at 15. Contrary to Rep. Leach’s insinuations, however, there is no question that 
the remedial discretion doctrine is still the law in this Circuit. SfiC Humphrey v Halmr 848 
F.2d 211, 214 (D.C. Cir.) (noting that remedial discretion doctrine is the law in the D.C. 
Circuit and remains binding precedent), cert , denied . 488 U.S. 966 (1988); Melcher. 836 F.2d 
at 565 ("Ei&lc is the law of the circuit and it must be followed until rejected by this court gn 
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banc or the Supreme Court.") (Edwards, I., concurring). The two cases cited by Rep. Leach 
are simply examples of instances in which the doctrine does not apply. 

In Michel v. Anderson. 817 F. Supp. 126 (D.D.C. 1993), afEd, 14 F.3d 623 (D.C. Cir. 
1994), as Rep. Leach acknowledges, Members of Congress challenged the constitutionality of 
a House Rule. &£ 817 F. Supp. at 140. As explained in Vander Jact v. O’Neill. 699 F.2d 
1166, 1173 (D.C. Cir.), cert. denied . 464 U.S. 823 (1983), unlike the situation presented here, 
courts always retain jurisdiction to decide whether a House Rule is constitutional. 699 F.2d at 
1173; see also Cable News Network v. Anderson. 723 F. Supp. 835, 838 (D.D.C. 1989) 
("internal rules of the House of Representatives are not immune from judicial review for 
compliance with constitutional requirements"). Further, the court declined to dismiss the action 
under the remedial discretion doctrine because non-Congressional parties were involved, and 
their interests were also at issue. Michel. 14 F.3d at 628. 10 In this case. Rep. Leach does 
not argue that the House Rules, H.R. Res. 394 or the Joint Statement are unconstitutional, and 
in this case, no private parties are involved. Therefore, the exception to the remedial discretion 
doctrine enunciated in Michel is irrelevant. 

Similarly, in Bliley v. Kelly . No. 92-7112, slip op. (D.C. Cir. May 20, 1994) (Ex. I to 
the Opposition), the D.C. Circuit did not apply the remedial discretion doctrine because there 
was no collegial remedy available to the Congressional plaintiffs. SfiC slip. op. at 6. 11 


10 Rep. Leach contends that "Courts are hesitant to dismiss Congressional-plaintiff actions 
in situations in which no private plaintiff could bring a similar claim." Opposition at 16 n.8. 
That argument has already been rejected by the D.C. Circuit. Melcher. 836 F.2d at 565 ("Lest 
there be any lingering doubt, we expressly disapprove Riegle’s intimation in dicta that the 
standing of private plaintiffs to bring a particular action affects the propriety of our entertaining 
the same challenge when brought by a legislator."). 

11 In Blilev. the Congressional plaintiffs challenged die implementation of legislation in the 
District of Columbia without prior review by Congress. Slip op. at 5. The D.C. Circuit 

(continued...) 
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Conversely, in this case, Rep. Leach can obtain a collegial remedy simply by persuading the 
House Leadership, or the Chairman of his Committee, or the Committee as whole, to authorize 
his request. Therefore, the Court should exercise its discretion to decline to review Rep. 
Leach ’ s Complaint, and should leave this political dispute to be resolved internally by the House 
of Representatives. 

H. SECTION 552(d) DOBS NOT APPLY BECAUSE REP. LEACH IS NOT 

"CONGR ESS," 

As Section II. A. 1. of Defendants* Memorandum in Support of Summary Judgment points 
out, the plain language of 5 U.S.C. ( 552(d), as well as its legislative history, make clear that 
the statute refers to "Congress" as an institution, not to individual "Members." In his 
Opposition, Rep. Leach argues that the plain language of the statute does not mean what it says, 
and that the word "Congress" should be interpreted broadly to include Members of Congress 
who are acting individually. Opposition at 17. Rep. Leach thus asks this Court to adopt an 
interpretation of the statute that has no limiting principle, and simply makes no sense in the real 
world. Rep. Leach would have this Court hold that the statute provides every Member of 
Congress who purports to act in an official capacity with unhindered access to every government 
document, including for example, information about political opponents, or law enforcement 


11 (...continued) 

affirmed the district court's refusal to dismiss the Complaint under the remedial discretion 
doctrine because it agreed with the district court that the collegial remedy of introducing 
legislation to repeal the earlier enactment would not restore to "‘the plaintiffs their right to prior 
approval of it.’" Id. at 6 (quoting Bliley v. Kelly. 793 F. Supp. 353, 355 (D.D.C. 1992), afPd . 
No. 92-7112, slip op. (D.C. Cir. May 20, 1994)). In Bliley , unlike this case, there was no way 
that Congress itself could provide the plaintiff with a remedy. 
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information relating to the Member requesting the information. 12 The clear language of the 
Statute and the legislative history demonstrate that Congress did not intend that result. 

As the Supreme Court has consistently held, in cases turning upon statutory construction, 
the first inquiry is whether the plain language of the statute is unambiguous. If so, then the 

court must give effect to the plain language. Deal v. United States . U.S. , 113 S. Ct. 

1993, 1998 (1993) ("Once text is abandoned, one intuition will serve as well as the other. We 
choose to follow the language of the statute. . . Mertens v. Hewitt Assocs.. U.S. . 113 
S. Ct. 2063, 2070 (1993) ("The authority of courts ... is not the authority to revise the text of 
the statute."). 

Thus, before a court sets out to interpret a statutory provision, it must first determine 

whether the statutory language, "at least to some degree, [is] open to interpretation." United 

States v. Ron Pair Enters.. 489 U.S. 235, 245 (1989). Where the language is clear, and not 

open to interpretation, "[t]here is no reason to suspect that Congress did not mean what the 

language of the statute says." Id. at 246. As the Supreme Court has instructed: 

We have stated time and again that courts must presume that a 
legislature says in a statute what it means and means in a statute 
what it says. . . . When the words of a statute are unambiguous, 
then, this first canon is also the last: "judicial inquiry is 

complete." 

Connecticut Nat’l Bank v. Germain. _ U.S. 112 S. Ct. 1146, 1149 (1992). In this case, 
the plain language of Section 552(d) refers only to "Congress," not "Members of Congress." 

While the plain language of Section 552(d) is clear on its face, any possible question 
about its meaning is eliminated by the legislative history. In the legislative history, Congress 
expressly stated that "Congress, " as an institution, has "additional, " i.e. . greater, rights of access 

12 In addition. Rep. Leach’s interpretation would allow an individual Member of Congress 
to circumvent the restrictions on disclosure under the Privacy Act and the Trade Secrets Act. 
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than individual "Members of Congress,” who have the same rights of access as the general 
public. SfiS H.R. R ep. No. 1497, 89th Cong., 2d Sess. (1966), reprinted in 1966 
U.S.C.C.A.N. 2418, 2429 (" Members of die Congress have all of the rights of access 
guaranteed to ‘any person 9 by [FOIA], and die Congress has additional rights of access to all 
Government information which it deems necessary to cany out its functions. ") (emphasis added) . 
The Opposition does not address the legislative history, which directly and expressly contradicts 
the Opposition's argument that "Members of Congress” have the same access to information as 
"Congress." 

In its Rules, Congress has provided direction regarding its own access to government 
information, and that direction is consistent with the statutory language and legislative history 
of Section 552(d). Among other things, the Rules of both the Senate and of the House delegate 
authority to Standing Committees to exercise certain powers and functions of Congress as a 
whole, including the power to request agency information. §££ House Rule X. 1 and Senate Rule 
XXV. 1 (Exs. 5 and 9 to Defendants' Memorandum). The House Banking Committee’s authority 
to require production of agency information is, therefore, derived from the express delegation 
of authority in the House Rules. 

Rep. Leach argues that if the term "Congress" as used in Section 552(d) is interpreted 
to include Committees of the Senate and the House, then the term "Congress" must also be 
interpreted to include individual "Members.” Opposition at 17. However, that argument 
ignores the fact that, in their Rules, the House and Senate have expressly delegated authority to 
request agency information to Committees. In contrast, neither the House nor the Senate have 
delegated that authority to any individual Member, acting alone. If Rep. Leach's interpretation 
were correct, the House and Senate Rules defining the rights of access to government 
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information would be rendered meaningless, because each of the 535 Members of Congress 
would have unfettered access to agency documents. 

Rep. Leach asserts that Defendants do not "reconcile" their alleged "willingness to 
provide documents to the Chairman, acting unilaterally without a Committee vote or a subpoena, 
with their unwillingness to provide requested documents to Plaintiff." Opposition at 20. 
However, the Committee Rules do not require a subpoena or a majority vote of the Committee 
Members to seek the production of documents. Rather, the Committee Rules authorize the 
Committee "to require, by subpoena or otherwise ." the production of documents. See 
Committee Rule 2.2(c) (emphasis added). Moreover, contrary to Rep. Leach’s assertion, 
Defendants have never expressed any "willingness" to provide documents to the Chairman of 
the Committee "acting unilaterally." Rather, Defendants’ position is (as it has always been) that 
documents may be provided to the Chairman, acting on behalf of the Committee , in compliance 
with Committee Rules. 13 If the Chairman requests documents, citing a connection to the 
Committee’s business, Defendants presume, unless informed otherwise, that the Chairman is not 
acting in his capacity as an individual Member, but rather is acting on behalf of the Committee. 
Indeed, the same documents would be provided in response to a request by the Ranking Minority 
Member, if it were clear that the request was authorized by the Chairman or the full Committee. 

Exactly the contrary is true in this case, however, where it is undisputed that Rep. Leach 
is not acting on behalf of the Committee. Rep. Leach concedes that "the House Banking 
Committee has not voted to authorize an investigation or hearings on Madison," nor has the 
Committee Chairman "made any request to Defendants for any information on Madison . . . 

13 Under the House Rules and Rules of the Banking Committee, the Chairman has the 
authority to schedule hearings, determine the scope of committee investigations and request 
documents on behalf of the committee. See House Rules XI .2(c)(1), XI .2(k)(l); XI.2(m)(2)(A); 
Rules of House Banking Committee 3.2; 4.6(a); 2.3(a). 
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Joint Statement of Facts at II. A.2 and n. A.4. Defendants have been expressly informed that the 
Committee has not authorized Rep. Leach’s request, and they cannot ignore that fact, just as this 
Court should not ignore it. 

Significantly, Defendants’ interpretation of Section 552(d) — that the provision does not 

apply to Rep. Leach or any individual Member of Congress acting alone - is exactly the 

interpretation adopted by the Department of Justice, which it advises all federal agencies to 

follow. FOIA Update, Winter 1984, at 3-4 ("OIP Guidance: Congressional Access Under 

FOIA") (attached as Ex. L). In this 1984 policy statement, which was published in response to 

uncertainty regarding the meaning of Muiphv. the Department of Justice stated "unequivocally, " 

so as to remove "any doubt or hesitation among federal agencies" about the proper interpretation 

of Section 552(d), that "the ’line’ within subsection [(d)] should be drawn between requests made 

by a House of Congress as a whole (including through its committee structure), on one hand, 

and requests from individual Members of Congress on the other." FOIA Update at 3. The 

Department of Justice emphasized that "even where a FOIA request is made by a Member 

clearly acting in a completely official capacity," Section 552(d) does not apply to the request 

"unless it is made by a committee or subcommittee chairman, or otherwise under the authority 

of a committee or subcommittee. Insofar as the Murphy opinion indicates otherwise, it should 

not be followed." Id. The Department of Justice agreed that "the FOIA’s legislative history 

makes it clear that precisely such a construction of subsection [(d)] was intended." Id. The 

Department of Justice concluded that 

when an agency receives a FOIA request from a Member of 
Congress, it should first determine whether it is a duly authorized 
request on behalf of Congress through a legislative committee or 
subcommittee. ... [T|f the request is not an official committee or 
subcommittee request, then the agency should process it as a 
request from "any person" under the FOIA, but with particular 
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regard for the considerations of congressional relations, 
discretionary disclosure and waiver referred to above. 

Id. at 4. This is exactly what Defendants have done in this case. 

In his Opposition, Rep. Leach continues to ignore the legislative history of Section 
552(d), the House Rules and Committee Rules, the specific application of those Rules in this 
case by the Committee Chairman and the express directions of H.R. Res. 394 and the Joint 
Statement - in short, all of the Congressional direction that the Court should consider in this 
case, if it finds the plain language of the statute unclear. Instead, Rep. Leach relies exclusively 
on selective passages from Murphv. asserting that "by its holding, by its reasoning, and by 
subsequent judicial interpretation, Murphv controls this case." Opposition at 21. However, it 
is precisely because of the House and Committee Rules, the application of those Rules by the 
Committee Chairman, and the Congressional direction embodied in H.R. Res. 394 and the Joint 
Statement, that the language of Muiphy does not control, or even apply, in this case. 

Selectively editing Muiphy. the Opposition asserts that judicial "efforts to decide whether 
‘only the Chairman’ and not ‘the Ranking Minority Member’ qualifies under Section 552(d) 
would entail ‘an inappropriate intrusion into the legislative process [sic]. . Opposition at 19 
(quoting Murphv. 613 F.2d at 1 157). However, that paraphrase omits the critical langu age fawn 
the quoted sentence. What the D.C. Circuit really said was that ”[i]t would be an inappropriate 
intrusion into the legislative sphere for the courts to decide without congressional direction that 
. . . only the Chairman of a Committee shall be regarded as the official voice of the Congress 
for purposes of receiving such information . . . .” 613 F.2d at 1157. In Murphy, the court did 
not have before it, and therefore did not consider, any evidence of Congressional direction 
regarding the rights of the individual Member of Congress to obtain the information at issue in 


2872 


- 18 - 



9700 

that case. 14 In contrast, in this case, there is overwhelming evidence of Congressional direction 
- the House Rules and Committee Rules, H.R. Res. 394 and the Joint Statement, and the 
official statements of the Committee Chainnan. Thus, with respect to the issue of Congressional 
direction, this case presents exactly the opposite of the fact situation in Murphy . In Murphy. 
the D.C. Circuit expressly preserved this Court’s ability to reach a different result based on 
consideration of the Congressional direction found in this case. 

Rep. Leach argues that Defendants are attempting "to proscribe the rights of an individual 
Member," contrary to Muiphv . Opposition at 19. However, Defendants have simply pointed 
out to the Court that Congress, itself, has proscribed the rights of its Members - generally 
through the House Rules and the Committee Rules, and specifically through H.R. Res. 394, the 
Joint Statement, and the statements and decisions of the Committee Chainnan. That kind of 
express direction from Congress was not before the D.C. Circuit in Murphv . 

Subsequent to Mmphy, in Southcrnghiifttian UadershipJEopfcrancg, 747 F.2d at 781, 
the D.C. Circuit did address a situation analogous to this case. In Southern Christian leadershi p 
Conference, like this case, there xa& Congressional direction regarding the individual Member's 
lack of authority to demand documents, and the D.C. Circuit rejected the request of an 
individual Senator to obtain the information contrary to that Congressional direction. 747 F.2d 
at 781 In the end, Rep. Leach's argument that Defendants seek to "entwine the Court in the 
legislative process" by pointing out the express Congressional direction that contradicts Rep. 
Leach’s claims is exactly backwards — it is Rep. Leach himself who would have this Court 

14 In Murphv. a FOIA requester claimed that the agency had waived any FOIA exemptions 
by previously releasing the same documents sought by the requester to a Member of Congress. 
There is no indication in the Murphy opinion that the Department of the Army provided the 
documents at issue to the individual Congressman in question because the agency deemed him 
to be "Congress" for purposes of Section 552(d) (then 552(c)). Instead, the Army could have 
released the records in question simply as an exercise of its discretion under FOIA. 
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"intrude into the legislative process, 1 ' by com pellin g production of the documents he seeks, 
contrary to that Congressional direction. 15 

The Opposition purports to find signi ficance in the fact that Congress has amended other 
sections of FOIA twice since Muiphy was decided, "[y]et neither time did Congress exercise its 
prerogative to overrule Muiphy and Owens-Coming ." Opposition at 21-22. However, the fact 
that Congress has amended other sections of FOIA, without addressing Section 552(d), says 
nothing about the correctness of the interpretation in Murphy . Sfi£ Central Bank v. First 
Interstate Bank. N.A. . _ U.S. _, 114 S. Ct. 1439, 1453 (1994) ("It is ‘impossible to assert 
with any degree of assurance that congressional failure to act represents[ ] affirmative 
congressional approval of the [courts'] statutory interpretation . . . .'") (quoting Patterson v. 
MgLan C adit Union . 491 U.S. 164, 175 n.l (1989)) (second alteration in original). 16 

Finally, Rep. Leach devotes an entire section of his brief to arguing that the documents 
he seeks may not be withheld under the Privacy Act or Trade Secrets Act if he is found to be 
"Congress" for purposes of Section 552(d). Opposition at 22-24. However, Rep. Leach’s 
argument misses the point. Defendants cited the Privacy Act and the Trade Secrets Act, which 
contain provisions analogous to Section 552(d), for the proposition that the courts have 



19 Rep. Leach asserts that Murphy was subsequently applied in the same way in FTC v. 
Owens-Coming Fiberelas Coip.. 626 F.2d 966, 974 n.16 (D.C. Cir. 1980). Opposition at 21. 
However, the majority’s reference to Muiphv in Owens-Coming was dicta, and it has no 
precedential value in this case. SfiC, Offiman V. QrPtfP Health Ass’ll, 975 F.2d 886, 897 

(D.C. Cir. 1992) (dicta is not binding circuit law), cefl. denied . U.S. , 114 S. Ct. 1642 

(1994). In addition, the Opposition fails to mention the strong dissent by Judge Wald in Owens- 
Coming that expressly rejected the application of Murphy in that case. 626 F.2d at 978-79 
(Wald, J., dissenting). 

16 Moreover, if Congress is deemed to be aware of Muiphv. then Congress also is deemed 
to be aware of the Department of Justice’s longstanding view, expressed in the 1984 FOIA 
Update, that Murphv is wrong. SfiC Lindahl v. PPM. 470 U.S. 768, 782 n.15 (1984) 
("Congress is presumed to be aware of an administrative or judicial interpretation of a statute 
and to adopt that interpretation without change ....") (emphasis added) (citations omitted). 


0001:35006 


2874 


- 20 - 


9702 


interpreted those statutes in a way that is consistent with Defendants’ interpretation of Section 


552(d) - under those statutes, individual Members of Congress have only the same rights as 
members of the general public. See Defendants’ Memorandum at 22-: 


Postal Serv. . 890 F.2d 1075, 1077 (9th Cir. 1989); Exxon Coro, v. FTC . 589 F.2d 582, 592-94 
(D.C. Cir. 1978), saL denied . 441 U.S. 943 (1979)). 17 Thus, the point is that the case law 
under those analogous statutes supports Defendants' interpretation of Section 552(d), that 
individual Members of Congress have no greater rights of access to information under FOIA 
than any other person. The Opposition does not address, much less refute, that argument. 1 * 


m. 

A. 


THE ADMINISTRATIVE 




MB ACT-CLAIM SHQU LP PE D I S M ISSED- 


A Discretionary Decision To Withhold Exempt Documents Is Not Properly Reviewable 
Under The APA Unless There Are Statutory Or Regulatory Restrictions On The 

Agency’s Pireretipn. 


The Opposition argues that "the law in this Circuit is settled that, even when FOIA 


exemptions apply, the agency’s decision to withhold the requested documents is reviewable for 
abuse of discretion." Opposition at 25, citing M«d Data Central. IlK, Y, U.S. Air EQICS, 566 


17 Although Rep. Leach’s Complaint does not challenge the applicability of particular FOIA 
exemptions, he nonetheless argues in the Opposition that Exemption 4, which governs trade 
secrets and confidential commercial or financial information, cannot apply in this case because 
Madison "is no longer in business." Opposition at 24 n.ll. A similar argument has been 
rejected by the D.C. Circuit. Sgg Gregory v. FDIC . 631 F.2d 896, 899 (D.C. Cir. 1980) 
(relying on "plain meaning of the statutory exemption [8]," court held banking records were 
exempt from disclosure even though bank was closed). 

11 Defendants also have argued that Murphy is distinguishable from this case because, unlike 
the information at issue in Murphv. which was covered solely by FOIA, some of the information 
requested by Rep. Leach, in addition to being exempt under FOIA, is also covered by other 
federal statutes, such as the Privacy Act and Trade Secrets Act. As to the information covered 
by those statutes, under which protected information must be withheld, Defendants are precluded 
from exercising their discretion to release the information under FOIA. §££ Defendants’ 
Memorandum at 31 n.19. Contrary to Rep. Leach’s assertion, however. Defendants have not 
relied on those statutes as an independent basis for withholding the documents, but as a factual 
distinction from Murphy . 
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F.2d 242 (D.C. Cir. 1977). That assertion mischaiacterizes Mead , and ignores the subsequent 
decisions of the Supreme Court and the D.C. Circuit. 

As the Supreme Court noted in Chrysler Corp. v. Brown. 441 U.S. 281 (1979), APA 
review is not available where "‘agency action is committed to agency discretion by law.’" Id. 
at 317 (quoting 5 U.S.C. § 701(a)(2)). Agency action is committed to agency discretion "where 
statutes are drawn in such broad terms that in a given case there is no law to apply . ..." Id. 
In Chrysler, which involved an agency’s decision to disclose exempt documents, the Court found 
APA review available because the Trade Secrets Act placed "substantive limits" on the agency’s 
discretion. Id* The Court noted, however, that without the limitations on disclosure imposed 
by the Trade Secrets Act, "it would be difficult to derive any standards which might constitute 
‘law to apply.’” Id. Thus, Chrysler makes it clear that APA review of an agency’s decision 
whether to disclose exempt documents is not available unless there are substantive limits on the 
agency's discretion that would give the Court some "law to apply." 

The law in the D.C. Circuit is fully consistent with Chrysler. In Mead, contrary to Rep. 
Leach’s characterization, the D.C. Circuit simply held that an agency "is bound by its own 
regulations” if it ”impose[S] upon itself a more liberal disclosure rule than that required by the 
FOIA." 566 F.2d at 258. In Mead , the agency’s regulations provided that "even though a 
requested document or portion thereof falls within an exemption, it should nonetheless be 
disclosed ‘unless it is also determined that a significant and legitimate Government purpose 
would be served by exercising the exemption.’" Id. (quoting 32 C.F.R. § 806.23 (1976)). By 
contrast, in this case, neither the RTC nor the OTS have adopted rules that require greater 
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disclosure than FOIA itself. Sa 12 C.F.R. 5 1615; 12 C.F.R. § 505; 31 C.F.R. § l. If 
Moreover, in Mead , the couit also noted that, under FOIA; the decision whether to disclose 
exempt documents is left to agency discretion, and that courts "should not be quick to interpret 
the [agency’s] regulation in derogation of the discretion which the FOIA has left to it." Id- at 
259. Subsequently, in Miner v Casm 730 F.2d 773, 778 (D.C. Cir. 1984), the D.C. Circuit 
held that the agency's decision not to disclose certain exempt documents "cannot be reviewed 
by this court," stating that the agency head is free to "exercise his or her own discretion in 
deciding whether to grant access." Id. 

In this case, unlike Mead . Defendants are not required by their own regulations to 
disclose exempt documents. The only "standards” 'Rep. Leach has identified as alleged 
limitations on Defendants' discretion in deciding whether to disclose the exempt documents are 
the Reagan Memorandum, the Clinton and Reno Memoranda, and Defendants’ alleged 
"established custom" of providing exempt documents to the Ranking Minority Member. See 
Plaintiffs Memorandum at 23-25; Opposition at 25-33. However, neither the Memoranda nor 
the prior fact situations cited by Rep. Leach impose any legally binding limits on Defendants* 
exercise of their discretion in determining whether to disclose exempt documents under FOIA. 
Consequently, there are no legal standards to guide this Court in reviewing Defendants' exercise 
of their discretion. 


19 To the contrary, the RTC disclosure regulations provide that ”[n]othing in this part shall 
be construed to entitle any person ... to the disclosure of any record to which the person is not 
entitled under 5 U.S.C. 552 ." 12 C.F.R. § 1615 . 10 . Similarly, Department of Treasury rules, 
under which the OTS operates, provide that "a component of the Department of Treasury may, 
if not precluded by law, elect under the circumstances of [a particular] case not to apply [an] 
exemption." 31 C.F.R. § 1 . 2 ( 5 ). The rules also provide that the "fact that the exemption is not 
applied by a component in that particular case will have no precedential significance in other 
cases." Id- (emphasis added). 
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The Opposition appears to argue that the 1982 Reagan Memorandum not only sets forth 
procedures for invoking executive privilege, but also waives any right to assert the interpretation 
of Section 552(d) that Defendants assert in this case, requiring Executive Branch agencies to 
comply with any and all Congressional requests for information unless the President himself 
decides to invoke executive privilege. SSS Opposition at 26. However, that argument ignores 
the express language of the Reagan Memorandum itself, which is plainly limited to 
circumstances in which executive privilege is invoked. Further, there is no evidence that the 
current administration has adopted any provisions of the Reagan Memorandum other than the 
procedures for invoking executive privilege. £& Letter from W. Hubbell to Hon. J. Dingell 
at Attachment B (Ex. G to Plaintiffs Memorandum) ("The procedures for invokin g executive 
privileg e that are set forth in President Reagan’s Memorandum of November 4, 1982 are still 
in effect."). Finally, Rep. Leach’s "waiver" theory ignores the fact that in the 1984 FOIA 
Update, subsequent to the 1982 Reagan Memorandum, the Department of Justice expressly 
advised all Executive Branch agencies to take the very position Defendants are asserting in this 
case. Sfi£ FOIA Update, Winter 1984 (Ex. L), at 3. 20 

Rep. Leach also argues that the Clinton and Reno Memoranda are "certainly much more" 
than policy statements. Opposition at 27. However, that argument completely ignores the 
statement in the Reno Memorandum that "this policy is not intended to create any substantive 
or procedural rights enforceable at law." Reno Memorandum (Ex. D to Plaintiffs 
Memorandum) at 2. Even without that express disclaimer, the law is well established that policy 

20 Rep. Leach also argues that the Murphv decision "conclusively rejects" Defendants* 
position that the Reagan Memorandum is inapplicable in this case because Rep. Leach’s request 
is not a "request from Congress" within the meaning of the Reagan Memorandum. See 
Opposition at 26. However, Murphv has no bearing on the proper interpretation of the Reagan 
Memorandum, because Muiphy involved FOIA, and the Reagan Memorandum does not draw 
any connection to FOIA. 
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statements such as those contained in the Reagan Memorandum and the Clinton and Reno 
Memos are not legally binding. SfiS Defendants’ Memorandum at 34 and cases cited therein. 21 

Finally, the Opposition rehashes the aigument that Defendants are legally bound by their 
alleged "established custom" of providing exempt documents to the ranking Minority Member. 
See Opposition at 31 (citing Plaintiffs Memorandum at 24-25). However, none of the cases 
cited by Rep. Leach in support of that argument are applicable here, because they did not 
involve disputes over documents under FOIA. A rinding that an agency is bound by prior 
discretionary disclosures of exempt documents would be directly contrary to the D.C. Circuit’s 
decisions in Salisbury v. United States . 690 F.2d 966, 971 (D.C. Cir. 1982), and Halkin v. 
Helms . 598 F.2d 1, 9 (D.C. Cir. 1978), and this Court’s decision in Stone v. FBI . 727 F. Supp. 
662, 666 (D.D.C. 1990) (Richey, J.), affifl, No. 90-5065, 1990 WL 134431 (D.C. Cir. 
Sept. 14, 1990), discussed in Defendants’ Memorandum at 39-40. 

Rep. Leach asserts that requiring an agency to explain any deviations from its prior 
practice in disclosing exempt documents is "perfectly consistent" with Halkin and Stone . 
Opposition at 31. That assertion is simply wrong. In Halkin . the D.C. Circuit expressly stated 
that "[t]he precise circumstances of the disclosure in the [prior] case, however, need not concern 
us." 598 F.2d at 9. The court found that "[w]hether the disclosure [in the prior case] was 


21 Contrary to the insinuation in the Opposition at 27 n. 13, the guidelines set out in the Reno 
Memorandum are not the reason that the Department of Justice has not appeared on behalf of 
the Defendants in this case. Rather, Defendants have never requested representation by the 
Department of Justice in this case. Both the RTC and OTS possess independent litigating 
authority, and normally represent themselves in litigation matters. 12 U.S.C. § 1464 (d)(1)(A) 
[OTS] and 12 U.S.C. § 1441a(w)(20) [RTC]. As a matter of course, OTS attorneys represent 
the OTS in litigation matters. The RTC is generally represented in litigation matters by RTC 
attorneys, along with outside counsel, not Department of Justice attorneys. Indeed, the RTC’s 
outside counsel in this case has represented the RTC in a FOIA suit in the past. See Public 
Citizen. Inc, v. RTC . No. 92-0010 (D.D.C. Mar. 19, 1993). Thus, the absence of the 
Department of Justice from this lawsuit shows nothing. 
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inadvertent or intentional" was "irrelevant here," because the "government is not estopped from 
concluding in one case that disclosure is permissible while in another case it is not. " Id- 

Similarly, Rep. Leach asserts that in Stone , this Court "carefully review [ed] the privacy 
interests at stake," and the FBI "carefully explained its reasons for withholding the requested 
information." Opposition at 32. However, Rep. Leach ignores the fact that the Court reviewed 
the privacy interests involved, and the FBI’s explanation of its rationale, in the context of 
determining whether the requested information was exempt under FOIA, not whether the FBI 
should have exercised its discretion to disclose exempt documents. 727 F. Supp. at 664-666. 
In any event, as Rqp. Leach acknowledges, the Court " declined to resolve the FBI’s argument 
that it had followed the same disclosure policy with regard to Senator Kennedy’s files as it bad 
with regard to the other two assassination investigations." Opposition at 32 (emphasis added). 
The Court determined that it "need not resolve that dispute" because it "refus[ed] to rely on the 
FBI’s practice in past cases to order disclosure in this particular FOIA case . . . . " 727 F. Supp 
at 666 & n.3. 

In this case, because Rep. Leach has failed to identify any statutory or regulatory 
restrictions on Defendants’ discretion to withhold the narrow class of documents that are exempt 
under FOIA, it would be improper for this Court to second-guess Defendants in the exercise of 
the discretion accorded them by Congress in FOIA. Further, as noted in Defendants’ 
Memorandum, review of Defendants’ inherently discretionary decision on how to accommodate 
requests for information from Members of Congress would thrust the Court squarely into the 
political question concerns that permeate all of Rep. Leach’s claims. See , e.g.. Baker. 369 U.S. 
at 217 (controversy is nonjusticiable political question when there is "a lack of judicially 
discoverable and manageable standards for resolving it"). also Nixon v. United States . __ 
U.S. 113 S. Ct. 732, 735 (1993) (quoting Baker. 369 U.S. at 217). 
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B. 1W Has Been No Abuse Of Discretion. 22 

Nothing in the Reagan Memorandum, or the Clinton or Reno Memoranda, prohibit the 
withholding of documents where the agency involved believes it has a good reason to do so. 
In this case, Defendants withheld the documents in question because they were exempt from 
disclosure under FOIA, and Defendants believed that disclosure of the exempt documents would 
be harmful to the interests protected by the exemptions. 23 

Subsequently, Independent Counsel Fiske has expressed his own concerns over the 
possibility of "premature disclosures of contents of documents or of witnesses* testimony to other 


22 The standard of review for agency action alleged to be "arbitrary, capricious, an abuse 
of discretion, or otherwise not in accordance with law" under 5 U.S.C. § 706(2)(A) is highly 
deferential, and "a court is not to substitute its judgment for that of the agency." Motor 
Vehicles Mfrs. Ass*n v. State Farm Mu t. Auto. Ins. Co.. 463 U.S. 29, 43 (1983). Accord 
Environmental DefcnseJFund. Inc, v. Costle . 657 F.2d 275, 283 (D.C. Cir. 1981) (same). An 
agency’s decision must be upheld if the agency had a "rational basis" for making it. American 
Fin. Servs. Ass’n v. FTC. 767 F.2d 957, 985 (D.C. Cir. 1985) ("[Tjhis standard . . . 'requires 
affirmance if a rational basis exists for the agency’s decision.’") (quoting Ethyl Corp. v. EPA. 
541 F.2d 1, 34 (D.C. Cir.) (en banc), cert , doii&d. 426 U.S. 941 (1976)), denied . 475 
U.S. 1011 (1986); Costle. 657 F.2d at 283 ("The standard mandates judicial affirmance if a 
rational basis for the agency's decision is presented . . . even though we might otherwise 
disagree. . . .”). An agency is denned to have a rational basis if its decision is based on reason 
and there is a "rational connection between the facts found and the choice made." Kisser v. 
Cisneros. 14 F.3d 615, 619 (D.C. Cir. 1994). 

23 See Letter from J. Barker to Hon. J. Leach, dated May 2, 1994 (Ex. 38 to Seidel Dec.) 
at 2-4 (access to certain investigatory files denied because "to disclose this information could 
reasonably be expected to interfere with an enforcement proceeding”; access to certain banking 
records denied because "to disclose this information would constitute a clearly unwarranted 
intrusion into an individual’s personal privacy or would reveal confidential commercial or 
financial information”); Letter from J. Fiechter to Hon. J. Leach, dated March 11, 1994 (Ex. 
23 to Seidel Dec.) at 1 (access to confidential supervisory and examination materials denied 
because "concern that examination reports might be publicly released at some time in the future 
would inhibit candid discussion in the examination report of an institution's problems and would 
lead depository institutions to delay or rationalize identified problems rather than admit and 
correct than”); Letter from J. Fiechter to Hon. J. Leach, dated December 22, 1993 (Ex. 11 to 
Seidel Dec.) at 1-2 (access to materials containing "confidential information from individuals" 
denied because "[tjhis agency is able to obtain such information on the understanding that we 
will preserve its confidentiality; disclosure would impede our ability to obtain it in the future"). 
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witnesses on the same subject (creating the risk of tailored testimony) and of premature public 
disclosure of matters at the core of the criminal investigation. " Fiske Letter (Ex. 1 to 
Defendants’ Memorandum) at 2. In H.R. Res. 394, the full House also recognized those 
concerns and provided that Congressional hearings are to be "structured and sequenced in such 
a manner that in the judgment of the Leaders they would not interfere with the ongoing 
investigation of Special Counsel Robert B. Fiske, Jr.” H.R. Res. 394 at 1 (d). Further, in the 
recent Joint Statement announcing the bipartisan agreement, the House Leadership again noted 
the concern that the Congressional inquiry be structured in a way that would not interfere with 
the Independent Counsel's investigation, and noted that the Independent Counsel "has specifically 
asked the bipartisan leadership to refrain from Congressional inquiry into the other aspects of 
his investigation for now.” The House Leadership’s acknowledgement and accommodation of 
the concerns raised by the Independent Counsel regarding the premature disclosure of documents 
supports Defendants’ determination that disclosure of the exempt documents would be harmful 
to the interests protected by the exemptions. 

Rep. Leach also argues that Defendants have abused their discretion by allegedly 
deviating from their prior practice. Opposition at 28. However, Defendants’ decision in this 
case is fully consistent with their prior practice regarding disclosure of exempt documents. As 
explained in Defendants’ Memorandum, at pages 36-39, in the prior instances cited by Rep. 
Leach, Defendants provided documents exempt from disclosure under FOIA to the Ranking 
Minority Member only after receiving a specific written request for documents from the 
Committee Chair, or some other notice of Committee action authorizing the document request, 
and not in response to a request by the Ranking Minority Member acting independently, without 
any prior Congressional authorization. The Opposition does not refute those facts, which are 
established by the letters attached as Exhibits to Defendants’ Memorandum, and Rep. Leach thus 

-28- 
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has failed to show that Defendants have deviated from any custom or practice with regard to the 
circumstances under which they provide documents to the Ranking Minority Member of the 
House Banking Committee. The assertions in the Opposition, at page 28, that Defendants have 
provided similar documents to the Ranking Minority Member in the past, are completely beside 
the point, because they ignore the fact that in each instance, the documents were provided in 
connection with formal Committee action. 34 

In addition, the Opposition’s discussion of Defendants' prior disclosures is incomplete 
and misleading For instance, the assertions in footnote 14 of the Opposition are simply false. 
Contrary to that footnote. Defendant OTS did not provide the exempt documents in question on 
the basis of assurances from the Ranking Minority Member that Congressman Riggs’ individual 
request was an exercise of his alleged individual oversight authority. Rather, as shown in 
Exhibit 22 to Defendants’ Memorandum, which the Opposition ignores, the OTS released the 


34 In a Supplemental Declaration of Joseph L. Seidel, attached as Ex. H to the Opposition, 
Mr. Seidel offers two new instances in which the OTS allegedly provided the Ranking Minority 
Member with information. First, Mr. Seidel asserts that OTS provided information on financial 
derivatives. Supp. Seidel Dec. at 1 7. That assertion is irrelevant, because Mr. Seidel has not 
shown that this information was anything other than public information which FOIA required 
OTS to disclose. Second, the Supplemental Declaration alleges that OTS honored Rep. Leach’s 
request for "a confidential examination report and supervisory memorandum concerning Franklin 
Savings Association. N Supp. Seidel Dec. at 1 7. The lack of specifics about what documents 
were allegedly provided, who provided them, and when, makes it impossible for OTS to respond 
to that assertion with certainty. However, it appears most likely that the materials released were 
an October 1989 examination report and a February 1990 supervisory memorandum concerning 
Franklin Savings Association of Ottawa, Kansas. Both of those documents were made public 
during an 18-day trial in June 1990. See Franklin Sav. Ass’n v. Director. OTS . 934 F.2d 1 127, 
1135 (10th Cir. 1991), cefl. denied . _ U.S. _, 112 S. Ct. 1475 (1992). Thus, they were not 
exempt from disclosure under FOIA. In any event, the Supplemental Declaration does not 
contend that OTS supplied those documents because it deemed Rep. Leach to be "Congress" for 
purposes of 5 U.S.C. § 552(d). Even if they had been exempt from disclosure, OTS could have 
released them simply as an exercise of its discretion under FOIA. In the end, therefore, Mr. 
Seidel’s new allegations prove nothing. 
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materials only after it received a letter from the Chairman of the House B a nking Committee 
authorizing the request for documents. 

Similarly, Defendants have never argued that a Committee vote either to issue a subpoena 
or to initiate an investigation is necessary to support a request for documents. Rather, as the 
Opposition acknowledges at 29-30, Defendants consider an appropriate letter from the 
Committee Chair to be sufficient evidence of Congressional authorization. However, a request 
from Rep. Leach, or any other individual Member of Congress, is not a request from 
"Congress, " but simply a FOIA request, in the absence of specific authorization by the Chairman 
or other evidence of Committee authorization. 

Finally, contrary to the contention in the Opposition at 30, it is not Defendants’ position 
that they provide documents requested by the Ranking Minority Member whenever hearings are 
announced. Rather, Defendants provide documents that are requested by Committees in 
preparation for, or in connection with, a hearing. Defendants have not yet received any 
authorized request from any Committee for documents concerning Madison, and the Joint 
Statement announcing the bipartisan agreement to hold hearings of limited scope, at some 
undetermined time in the future, does not by itself entitle Rep. Leach to anything. To the 
contrary, the Joint Statement indicates that any requests for documents will come from the House 
Banking Committee, and the scope of the requests will be limited so as not to interfere with the 
Independent Counsel’s investigation. 

C. Defenda n ts' Con sideration Of T h e v iew s Of The C ommittee Ch airma n W a s E ntirely 

Proper . 

The Opposition now admits that, contrary to the earlier representations to this Court, and 
Rep. Leach’s repeated assertions to the press, Chairman Gonzalez’s letters do not contain any 
instruction to Defendants to withhold documents. Opposition at 33 n.16. The Opposition 


DC01:35006 


2884 


-30- 



9712 


contends, however, that "not much experience in Washington is required to understand what is 
going on here." Id- By that statement. Rep. Leach asks this Court to presume that Chairman 
Gonzalez's letter is something other than a statement by the Committee Chairman regarding the 
Committee’s official position. That presumption would require this Court to question the 
veracity of official statements made by a Member of Congress, who is a duly constituted 
committee chairman. That suggestion is, at best, impractical, and at worst, positively offensive. 

Rep. Leach also argues that Defendants "admit deferring to [Chairman Gonzalez’s] view 
that Plaintiff is not acting with the authorization of Congress." Opposition at 33. However, 
Defendants have not deferred to Chairman Gonzalez. Defendants determined that the Plaintiff 
was not "Congress" for purposes of 5 U.S.C. § 552(d) long before Defendants received 
Chairman Gonzalez’s letters. Chairman Gonzalez’s letters, in his official capacity as Chairman 
of the Committee, were simply additional pieces of information from Congress regarding the 
factual context in which Rep. Leach’s requests were made, and they confirm that Defendants’ 
earlier conclusions were correct. There is nothing improper in Defendants’ consideration of 
Congressional intent. To the contrary, if Murphy is applicable, then it is necessary for agencies 
to consider such Congressional direction to determine whether the requests they receive are 
requests from "Congress" for purposes of FOIA. 

IV. FIRREA IMPOSESJ^O PRODUCIION REQUIREMENTS ON THE DEPENDANTS . 

The Opposition argues that Defendants’ refusal to allow Rep. Leach access to documents 
frustrates his oversight functions under FIRREA. Opposition at 35. However, FIRREA does 
not require Defendants to produce documents, nor does Rep. Leach argue that it does. 25 

25 The Opposition contends that Defendants interpret FIRREA to require production of 
documents only to the Chairman of the Committee. Opposition at 35 n.17. That statement is 
incorrect. FIRREA does not require Defendants to provide soy documents, except the reports 

(continued...) 
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Therefore, there has been no violation of FIRREA. While Defendants do not intentionally seek 
to frustrate Rep. Leach, the fact that he feels frustrated by the will of the Majority party in the 
House does not provide him with any legal rights under FIRREA. 

CONCLUSION 

For the foregoing reasons, the OTS and RTC respectfully request that their Motion to 
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required of Defendant RTC by 12 U.S.C. §§ 1441a(b) (4) and (5), to anyone , including the 
Chairman of the Committee. 
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Dismiss, or for Summary Judgment be granted. 
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S6674 CONGRESSIONAL RECORD— SENATE June 9, 1994 


to the Justice Department. That was 
the reason for this format. It was not 
arbitrary picking of four additional 
rs. 

•UTCHELL. Mr. President, will 
tirw .?nator yield just for a brief ques- 
tion? 

Mr. D’AMATO. Certainly. 

Mr. MITCHELL. The Senator said 
that he certainly hoped that there 
would be a vote on the resolution 
which he was to ofTer. I merely want it 
to be clear, and I inquire of the Senator 
through the Chair, does the Senator 
understand that the proposal which I 
made did provide for a vote on the Sen- 
ator's resolution? 

Mr. D'AMATO. Tes. 

Mr. MITCHELL. I thank the Senator. 

Mr. D'AMATO. Let me say that our 
problem— our problem was that we un- 
derstand the nature of the Senator's 
amendment. Notwithstanding that, we 
believe that if we examine both propos- 
als. we feel there is more merit to ours 
and— as we will argue during this de- 
bate— and that we would not have a 
real and legitimate opportunity to 
make those meaningful distinctions. 
As a matter of fact, what will take 
place is that we will have a straight 
party line vote. It is the nature of 
things. And that vote will be most Re- 
publicans. if not all. voting to accept 
the proposal as crafted by Senator 
r *''LE and others on our side, and most 
*'crats voting against, with the un- 
nding and assurance that the 
. .ty leader would then come forth 
wibu the proposal which he has put 
forth. 

There are. and I will speak to them, 
a number of serious deficiencies, at 
least that we discern as it relates to 
accepting that methodology of moving 
forward. 

Just to get to the essence, we have a 
constitutional responsibility as it re- 
lates to the oversight role of the Con- 
gress. I believe that we have been more 
than patient in giving to our col- 
leagues an opportunity to craft a meth- 
odology of moving forward. And I say I 
think they have exercised good faith in 
attempting to come as far as* we have. 
But we now hit a situation where the 
Democratic leadership is suggesting in 
essence that this Congress will not go 
forward with their hearings until and 
unless the special counsel has con- 
cluded various parts of the investiga- 
tion. and that we cannot go forward 
until 30 days after the initial phase of 
the special counsel's investigation, or 
no later than July 30. 

And those areas that we could look 
into are circumscribed, are limited. 
They do not even include an area which 
the special prosecutor, by way of a let- 
has indicated to me. quite clearly. 
' not reviewing. Let me refer to 
etter from Mr. Fiske of May 26. 
.ad. 

Dear Senator D'Amato: I am responding’ 
to the two questions raised In your letter of 
May 23. 1994. 

The commodity transactions of Mrs. Clin- 
ton occurred during a period of time which is 
outside the applicable statute of limitations. 


We do not preclude looking Into those trans- 
actions If circumstances develop during our 
investigation which would nonetheless make 
that trading relevant to our investigation. I 
have no present objection to any bearings 
which Congress might wish to hold on that 
subject. 

I will ask unanimous consent to have 
the entire letter printed in the Record. 


There being no objection, the letter 
was ordered to be printed in the 
Record, as follows: 

Department of justice. 

Office of the Independent Counsel. 

Washington. D.C.. May 26. 1994. 
Hon. ALPH0N8E M. D'AMATO. 

U.S. Senator. Committee on Banking. Housing, 
and Urban Affairs. Dirksen Senate Office 
Building. Washington. DC. 

Dear Senator D'Amato: I am responding 
to the two questions raised in your letter of 
May 23. 1994. 

The commodity transactions of Mrs. Clin- 
ton occurred during a period of time which is 
outside the applicable statute of limitations. 
We do not preclude looking into those trans- 
actions If circumstances develop during our 
investigation which would nonetheless make 
that trading relevant to our investigation. I 
have no present objection to any hearings 
which Congress might wish to hold on the 
subject. 

The White House review of Treasury docu- 
ments relating to contacts between the 
White House and Treasury officials Involves 
a small number of documents which will not 
take anyone very long to review. Because of 
the risk of such documents of becoming pub- 
lic prior to the completion of our investiga- 
tion. I would prefer that you defer obtaining 
thoee documents at this time. I am confident 
that following that procedure will not cause 
any delay In any hearings you may decide to- 
hold. 

Respectfully yours. 

Robbrt b. Fiske. Jr.. 

Independent Counsel. 

Mr. D'AMATO. Bat notwithstanding 
the special counsel saying we do not 
have an Intent to look into that, the 
agreement which has been proffered by 
the majority leader does not give over- 
sight responsibility, as it relates to 
this matter, to the committee. I would 
have to ask why. 

Mr. MITCHELL. Would the Senator 
like an answer now? 

Mr. D'AMATO. Yea. 

Mr. MITCHELL. Because it has noth- 
ing to do with this matter. It is an ob- 
vious political fishing expedition by 
the Senator from New York and his Re- 
publican colleagues In an effort to em- 
barrass the President and Mrs. Clinton. 
It has no legislative purpose. It only 
has a political purpose. That is why it 
is not included. 

Mr. D'AMATO. I suggest we have a 
very real disagreement because we are 
talking about a pattern of abuse, and 
the question is whether that pattern of 
abuse was a pattern of power being 
misused in Little Rock, taken and 
moved right on up through the line, 
covering all of these areas. It is a pat- 
tern that we have a right to explore 

and if. indeed, there is nothing, noth- 
ing will come of it. If. indeed, people 
conduct themselves and the investiga- 
tion in a manner that is less than cred- 


ible. voters will understand and will 
know. 

But that is a prerogative and right of 
the Congress, and to simply say no. 
that we are not going to do it because 
it might be politically damaging and 
embarrassing, seems to me something 
we cannot accept. 

I suggest if it were the other way 
around, that If it were the Democratic 
Congress looking into a Republican in 
power, you would find that that matter 
would be fair game. 

Mr. MITCHELL. Mr. President, will 
the Senator yield for a question? 

Mr. D’AMATO. Certainly. 

Mr. MITCHELL. Is it the position of 
the Senator from New York that when 
an elected official is the subject of an 
accusation or an allegation of wrong- 
doing or impropriety, that if that 
elected official does not publicly dis- 
close all documents relating to the 
matter, it is a fair inference that the 
public official has something to hide? 

Mr. D’AMATO. No. 

Mr. MITCHELL. I thank the Senator. 

Mr. D'AMATO. I do not make that in- 
ference at all. 

Mr. MITCHELL. I thought that. 

Mr. D'AMATO. I do not make that in- 
ference. And I suggest that this mat- 
ter. aa it relates to whether or not 
there has been a favoritism given to 
the Governor and to his family as it re- 
lated to the initial investment of 
*1 .000. and the apparent contradictions 
that have appeared thereafter, both in 
the public record and in those docu- 
ments that have been released, that 
they are proper subject matter of in- 
quiry. 

Did the trader violate the law? Did 
the exchange violate the law? Add I 
think Tyson Foods personnel and the 
broker should be called in to ascertain 
what, if anything, took place. 

I do not make an accusation as to 
what did and did not take place. I say 
we have a right to review this. This is 
the process that has been set forth. I 
am not asking for a different process. 
We are asking for the same process. 

So I point out to the majority leader 
that that is one of the problems right 
off the bat. Hence, our reluctance to 
accept his agreement. I am not sug- 
gesting that he has not attempted as 
best he can to deal with the political 
realities. Are there politics Involved? 
Of course. The nature of the process is 
one where there is politics involved by 
both the Democratic side and the Re- 
publican side. 

For people to say there is absolutely 
no politics would be ridiculous. But the 
question is the proper discharge in the 
proper manner of our responsibility. 
That is why we drafted a resolution, 
and I am going to ask the clerk to read 
the entire text of that resolution be- 
cause it is important. It is substantive. 
It is something that the people will un- 
derstand when they hear it. 

So when I do put it in— and if the ma- 
jority leader would like a copy now. I 
will be happy to provide him with that. 
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HOUSE HEARINGS ON "WHITEWATER" 


Tha bipartisan House leadarsb 



holding several days of public hearings on three aspects of the 
so-called Whitewater investigation nov being conducted by Special 
Counsel Robert B. Fisks, Jr. This agreement is cone latent with 
the provisions of H. Res. 394, adopted by the House on March 22, 
1994, Which states that any hearings conducted by House 
committees should be structured and sequenced eo that they will 
"not interfere with the on-going investigation of Special counsel 
Robert B. Flake, Jr." and is based an nr. Flake's statement to 
the bipartisan leadership that his review of these three areas is 
very close to conclusion and that Congressional inquiry into 
these three areas, once he has completed investigation into them, 
will not impede his overall investigation. Kr. Fiske has 
specifically asked the bipartisan leadership to refrain from 
Congressional inquiry into the other aspects of his investigation 
for now. 

The three subjects of the public hearings will be: the 

white House contacts with Treasury/RTC officials about 
"Whitewater" -related natters ; whether the death of Assistant 
white House counsel Vincent roster was a homicide or a suicide; 
and the white Rouse's handling of the contents of Foster's office 
during the investigation into Foster's death. 

The bipartisan leadership has agreed that hearings on these 
three areas will be held by the Conaittee on Banking, Finance and 
Urban Affairs and that all Members of that Committee will have 
timely, equal access to necessary documents and may be assisted 
by staff of other committees of the House. The hearings will 
begin within thirty days of notification by Mr. Fiske that he has 
completed his investigation into these three areas. 
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HEADLINE: Leach Piles Lawsuit Over Right to Piles 

BYLINE: By Glenn R. Simpson 

BODY 

In a move that will test the rights of minority Members, Rep. Jim Leach 
(R-Iowa) yesterday filed suit against federal banking agencies who have refused 
to release documents related to the Whitewater scandal without approval from a 
committee chairman. 

The complaint, filed by Leach in his capacity as ranking member of the 
House Banking Committee, asserts that regulators at the Office of Thrift 
Supervision and Resolution Trust Corporation, allegedly acting upon the 
instructions of Banking Chairman Henry Gonzales (D -Texas) , are preventing 
Leach from fulfilling his legitimate legislative and oversight duties by 
withholding documents related to the failed Madison Guaranty S&L of Little Rock, 
Ark. 


In a presB conference yesterday, Leach reiterated that the most important 
issue in his dispute with regulators is not the possibility that the President's 
reputation will be damaged but rather the possible establishment of a precedent 
regarding the rights of the minority party to conduct oversight of the executive 
branch. 

Piled yesterday in the US District Court for the District of Columbia and 
assigned to Judge Charles Richey, the suit was drafted by attorneys Bobby 
Burchfield and Jackson Sharman of Covington & Burling, who are representing 
Leach pro bono. Burchfield served as general counsel to the 1992 presidential 
campaign of George Bush. 

Leach has requested that the suit be heard on an expedited basis, and 
Richey yesterday ordered the Justice Department to appear in court Monday to 
explain why the case should not be taken up quickly. 

Leach acknowledged that "there is a history of Congress being perceived as 
a majoritarian body, ” which could make the court reluctant to intervene in an 
internal Congressional dispute. 

However, he noted, the checks and balances system inherently requires the 
different branches of government to regulate the conduct of each other. He said 
his attorneys have told him "that there is a credible chance of prevailing." 

At issue is, as Leach has described it, "who is Congress?" Federal agencies 
are traditionally required to release documents only at the request of committee 
chairmen, not ranking members. As a result, the problem that Leach now faces 
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would arise only when the minority party does not hold the presidency. 

In prior responses to Leach's request for the materials, the regulatory 
agencies have told the Republican that he has no greater standing than a public 
citizen. 

Leach contends in the suit that regulators are legally obligated to provide 
him with Madison documents under the Freedom of Information Act, the 
Administrative Procedure Act, the Federal Home Loan Bank Act, and a House vote 
calling for Whitewater investigative hearings. 

He wants the court to declare OTS and RTC in violation of the laws and force 
them to produce the materials. 

Leach claims the regulators have improperly cited provisions of the FOIA 
and Privacy Act in denying his requests. "Both FOIA and the Privacy Act make 
clear that agencies may not use any provision of those statutes to withhold 
information from Congress," the suit notes. 

The Administrative Procedure Act is being violated, Leach argues, because 
the regulators are acting contrary to a 1982 executive order instructing 
agencies to comply with Congressional document requests and because the 
regulators' refusals "constitute an arbitrary and capricious deviation from 
their settled custom and practice of honoring requests for documents regarding 
failed savings and loans." 

The suit notes that in at least two previous SfcL probes conducted 
independently by House Banking minority members (of Columbia Savings & Loan and 
Centrust Savings), regulators fully complied with minority document requests. 

The Administrative Procedure Act is also being violated, Leach claimed, 
because regulators allowed their decision to be "unduly influenced or dictated 
by inproper considerations” such as a letter form Gonzales. 

The refusal is also in violation of the Federal Home Loan Bank Act, the suit 
claims, because 1989 amendments to the act require regular oversight hearings of 
the RTC, which would allow minority members to investigate Madison. Similarly, 
the House resolution passed earlier this year calling for Whitewater hearings 
also allows the minority to seek the documents. 

Leach has been preparing to file the suit for two months but waited until 
he had exhausted all possible avenues of obtaining the Madison records. Last 
week, he received a final RTC denial of an appeal he made under FOIA. 

Leach said he had not asked the House Counsel to represent him in the case 
and does not believe the Counsel will join in the suit either in support or 
opposition. Republicans were informed that the suit was being filed in a caucus 
Wednesday morning. 

Leach distanced himself from the GOP leadership, saying the suit "was 
brought at my instruction without the instigation of another Member." 

Leach said Burchfield's work for the Bush campaign was "a point of credit, 
not a demerit,” adding, "I would strongly caution anyone from suggesting that 
would bring anything but honor to the suit.” 
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In a letter to the RTC yesterday, Leach wrote, "the fundamental proposition 
that I am advancing is simply that in relationship to the oversight role 
assigned to it and under the rubric of the Constitution, Congress has authority 
to seek and review documents of federal agencies 

"As the ranking minority member of the Committee of jurisdiction over the 
agencies responsible for regulation of savings and loan associations and 
disposal of assets of failed institutions, I have a particular responsibility to 
the Congress to oversee related Executive Branch policies and actions.” 

Added Leach, "The Constitution did not envisage that a Member would be 
required to default on his or her individual responsibilities simply because a 
political determination may be made by an Executive branch agency to withhold 
documents pertaining to a particularly embarrassing circumstance." 

LANGUAGE: ENGLISH 

LOAD- DATE -MDC: May 12, 1994 
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of the KTC criminal referrals. 
That is outside the scope. 

We would not be able to look at how 
Madison Guaranty was treated by the 
S&L regulators, because that is outside 
the scope. 

We would not be able to look into the 
SBA loans that somehow found their 
way into the Whitewater partnership 
because that is outside the very lim- 
ited scope of the hearings. 

We would not be able to look into 
anything on commodities, because that 
is outside the scope, even though, as I 
understand, the independent counsel Is 
not even going to look into the com- 
modities issue. But we cannot look 
into it. either. 

We would not be able to ask the U.8. 
attorney in Little Hock why she de- 
layed so long in recusing herself from 
the prosecution of David Hale. 

So it seems to me we have a problem 
on this side of the aisle. We do not 
want to frustrate the majority leader 
nor the majority, but it seems to me If 
a party — in this case the Republican 
Party— has any rights at all. if you are 
the minority, we had better dem- 
onstrate what we believe those rights 
are now. because next year the shoe 
may be bn the other foot. 

So this is a very important issue, as 
far as this Senator is concerned. And as 
I said before. I never accused anybody 
of anything in the so-called 
Whitewater affair: I never made any 
accusation. 1 heard the Senator from 
Arkansas. 1 think properly, say a lot of 
accusations are being made. But not by 
this Senator. 

What about the 25 hearings during 
the Reagan and Bush administrations, 
was that just politics, too? When we 
had Republican Presidents, all those 
hearings by a Democratic Congress. 25. 
was that all politics? 

The PRESIDING OFFICER. The Sen- 
ator's time has expired. 

Mr. DOLE. I ask if I may have 1 
minute of my leader's time. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

Mr. DOLE. Mr. President, so whether 
it was the October Surprise, or some- 
thing else. I do not think a political 
circus standard was then in effect. I 
still hope we can resolve some major 
areas of disagreement that would give 
the American people a right to have us 
conduct faiT hearings, and they can 
sort it out. The American people are 
very smart and sophisticated. They are 
going to .determine what is fact and 
what is fiction. 

So. Mr. President. I hope none of my 
colleagues vote for the pending amend- 
ment. This is bad precedent. Today, it 
is the Republicans who are being penal- 
ized. Next year, it could be the other 
party that might be penalized if this 
becomes a precedent. 

Robert Fiske s job is criminal pros- 
ecution. Our job is public disclosure. 
And I hojse. in this case, we will have 
public disclosure on a bipartisan basis. 


The PRESIDING OFFICER. The time 
of the Senator has expired. Who seeks 
recogn i tion? 

Mr. D'AMATO addressed the Chair. 

The PRESIDING OFFICER. The 
Chair recognises the Senator from New 
York. 

Mr. D'AMATO. Mr. President, do I 
have about 2 minutes? 

The PRESIDING OFFICER. The Sen- 
ator from New York has 1 minute 17 
seconds remaining. 

Mr. D'AMATO. Mr. President, that Is 
probably mare than enough time. 

Let me aay It is our constitutional 
responsibility to the American people 
to search for the truth about the 
Whitewater affair and to provide the 
facts to the public, and we cannot do 
that without the p roper tools. 

But tiie pending amendment does not 
give us that ability, does not provide 
us with the ability to go forward. In- 
deed. it is an empty toolbox. 

There is no way we can do our jobs 
unless we improve this amendment. I 
hope that we will have that oppor- 
tunity. This amendment is going to be 
adopted. I hope we can improve upon 
It. either legislatively or by way of ac- 
commodation with the majority. 

I yield the Door. 

Mr. MITCHELL addressed the Chair. 
The P RESID ING OFFICER. The 
Chair recognizes the majority leader. 
Senator MITCHELL. 

Mr. MITCHELL. Mr. President, the 
issue today is whether the Senate will 
meet its constitutional obligations In a 
serious and responsible manner, or 
whether the Senate will participate in 
a political circus. That is the issue. 

The resolution on which we will vote 
at 3 pju. is consistent with the resolu- 
tion adopted by a vote of 98-0 in the 
Senate on March 17 and will, in fact, 
provide precisely what the Senator 
from Mississippi has asked: Hearings 
before an appropriate committee that 
will permit legitimate questions and 
establish the truth. What It will not 
permit is the kind of political circus 
that our colleagues want to engage in 
for the sole purpose— the sole purpose— 
of attacking the President and the 
First Lady of the United States. 

Mr. President, the distinguished mi- 
nority leader said the issue is whether 
the minority should not have any 
rights. But the fact is that the resolu- 
tion offered here by our Republican 
colleagues provides for rights that are 
broader and more expansive than ever 
before granted in the history of the 
U.S. Senate. Never in the more than 
200 years of history of this Senate, as 
far as we have been able to determine 
through research, and I asked the Sen- 
ator from New York and he could not 
conHrm it. has the minority been given 
the power that they seek in their reso- 
lution. 

They want to expand powers not just 
to have any rights but just to have 
total rights, to be able to conduct inde- 
pendently a political circus. Never be- 
fore in the history of this Senate have 
these rights been granted to the minor- 


ity. whether it was Democrat or Re- 
publican. 

And so let ns be clear about it. The 
issue is not whether the minority is to 
have any rights: the issue is whether 
the minority is to have rights that are 
without precedent, that have never be- 
fore been granted, for what is obviously 
an effort to make tins into a political 
circus. 

The statement was made we do not 
know whether they will start until Au- 
gust. But. Mr. President, by its very 
terms, the resolution I have offered re- 
quires the hearings to start not later 
than July 30. and sooner ir the special 
counsel shortly concludes his inves- 
tigation. 

With respect to the scope of the hear- 
ings. the resolution passed by the Sen- 
ate by a vote of 98-0 in March said, and 
1 quote: 

The hearings should be structured in se- 
quence in such a manner that, m the judg- 
ment of the leaders, they would not interfere 
with the ongoing investigation of Special 
Counsel Robert B. Fiske. Jr. 

That is what the resolution said that 
every Senator voted for. We are now 
going to conduct hearings on the phase 
of the investigation being completed 
by the special counsel consistent with 
that resolution, and we will have hear- 
ings on the remainder of the subjects 
when the special counsel completes the 
remainder of the investigation. 

Our colleagues are pursuing a course 
of action which, if adopted, would very 
likely undermine and negate the spe- 
cial counsel's investigation and make 
it impossible for full justice to be done. 
Everyone in the Senate recalls the 
Iran-Contra matter which has been 
Taiaed several times by our colleagues. 
Arising out of that the matter, former 
Marine Col. Oliver North was indicted 
and convicted on three felony counts, 
and those convictions were then over- 
turned by the court of appeals. In its 
decision, the .court erf appeals set forth 
a test for witnesses testifying under 
congressional immunity which effec- 
tively precludes their subsequent pros- 
ecution. And as the special counsel in 
that case and many others have since 
said, it is clear Congress must now 
make a choice: either have congres- 
sional investigations or permit inves- 
tigations by connsels and prosecutors 
to go forward, and in that investiga- 
tion. I repeat, let the chips fall where 
they may. If there has been wrong- 
doing. the special counsel will find it 
and prosecute and punish the appro- 
priate people. 

In order to meet that objection, at 
the time we debated the March resolu- 
tion and before, our colleagues were 
very firm in their position that no im- 
munity should be granted. On March 9. 
Senator D'Amatd in a press conference 
following a meeting with Mr. Fiske 
said. "We have made it clear to Mr. 
Fiske that under no circumstances do 
we intend to grant immunity." 

"Under no circumstances." Mr. Fiske 
said, following the same meeting. “I’ve 
been assured that immunity will not be 
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a tor haa made the point, and notwith- 
andint a temporary respite from the 
'S that are raised— and some of 
I would not be averse to saying to 
^ distinguished majority leader and 
to some of the members of the media 
who brought them to me. are specula- 
tive. some are not worthy of repetition, 
so I will not attempt to repeat them 
today. Some of the stories we saw be- 
come so egregious that they really 
hurt the legitimacy of any Inquiry. 

So by permitting this to languish and 
creating this aura of speculation, we do 
not do the administration or anyone 
any good. 

• Mr. President. I am going to outline, 
if I might, some of our areas of con- 
cern. 

I think the Congress has a respon- 
sibility to explore and ascertain the 
truth or the falsity as it relates to the 
potential interference by the White 
House with civil and criminal inves- 
tigations by the RTC and the Justice 
Department relating to the insolvency 
of Madison Guaranty Savings & Loan. 

In addition, there is the absolute re- 
sponsibility to ascertain what, if any- 
thing. was done in connection with the 
Small Business Administration loans 
or the SBA loans that were made by 
Mr. Hale to Mrs. McDougal. There has 
been an indictment in that case. Does 
that mean that we cannot look at var- 
ious aspects, and certainly with the co- 
operation of our staff and the oosnmit- 
■* in relation to Mr. Fiske and hi* 
•k not looking to impede or to Jeojr 
olze that? Do we now Just oloak that 
Decause there haa been an Indictment? 


identified 25 congressional investiga- 
tions of alleged improprieties by ad- 
ministration officials or their family 
members between 1961 and 1962. 

Yet. there have been no hearings in- 
volving Whitewater. Has the respon- 
sibilities of Congress changed? The an- 
swer is no. Has the public's right to 
know changed? I believe the answer is 
clearly no. There has only been one 
change; that is. a change in the politi- 
cal party in power at the White House. 

To those who say It is the Repub- 
licans that are playing politics, the 
record shows that It is the Democrats 
who are playing politics. First, not- 
withstanding what they may say now. 
they oppoeed the appointment of the 
special counsel. They opposed It. There 
are no ifs. ands, or but* If you would 
hear the debate that ensuee. you would 
believe that it was the Democrats who 
came forward with the special counsel. 
It wss only after a number of Demo- 
cratic Senators— Senator Motwlban 
aug some others— said, “Look, we have 
to have a special counsel." very reluc- 
tantly dragged, kicking and screaming, 
did the Democrats go forward with 
that. 

So this Is not a question of “we- in 
good faith went forward.” They had to • 
do it. They were forced to it. By the 
way. it was in the nature of p oli t i cs Of 
course, it was. There were political 
considerations that they had -cor weigh. 
If they had had Mr druthers, they 
would not have^I think now- Chat they 
have they will use it as a shield, s 
shield to keep ur foou» doing that 
which is our constitutional obligation. 


foot that Congress had never delegated 
It* oversight responsibility to an inde- 
pendent counsel; never. And the fact is 
that we asked ourselves did Congress 
get permission from Archibald Cox or 
Leon Jaworskl to hold hearings? The 
answer is no. Did Congress get permis- 
sion from Lawrence Walsh to review 
documents involving arms shipments 
to Iran? Of course not. Did Congress 
get permission from Whitney North 
Seymour, again another special coun- 
eel. to interview witnesses with infor- 
mation conoeming potential conflicts 
of interest involving Michael Deaver? 
The answer is not at all. 

Now. for the first 'time, when there 
are potential Improprieties by a Demo- 
cratic administration, the Democrat- 
ically controlled -Congress has decided 
that Congress cannot be trusted to con- 
duct an investigation unless It is care- 
folly circumscribed, unless the Con- 
gress literally gives to Mr. Fiske vir- 
tual veto power over congressional 
hearings. 

This Senator has no problem with 
the special counsel doing his work. 1 
•have great fkith in him, and I have 
heard colleagues raising questions 
about Bob Fisks, about his thorough- 
neM. about his fairness, and the kind of 
person he la. I know him. and I repeat— 
b e cau se somehow it gets thrown back 
to ms this is not a question ©This 
fhlrneea, competence, or Integrity; it is 
a question of Con g r ess' proper role. 

I think it IS absurd to mey that we 
should ho limited in the manner in 
whteh the resolution which is now be- 
fore u*the amendment now before us. 


I do not think we can. I do not think 
we should. 

There is the question of the Presi- 
dent's and Mr* Clinton’s investments 
in Whitewater and the potential diver- 
sion of funds from Madison to keep 
Whitewater afloat. 

The question of whether there has 
been proper use of federally lnsumd 
moneys in the Madison Guaranty Sav- 
ings and Loan, the question of the com- 
modities transactions and whether or 
not the trades were done In aoosvdsnoe- 
with rules, and whether or not there 
has been the pattern and how long that 
pattern has existed, whether there is 
responsibility on the part of tbs ex- 
change. the broker. Tyson Food* or to 
the lawyers involved. We have an obli- 
gation to gather those fact* 

Indeed, during my 12 yean in the 
Senate, the Congress has not hesitated 
to hold oversight hearings into the 
conduct of the executive branch of 
Government. I ask you to look at the 
speed and the manner in which they ar- 
rived at these decisions. We have been 
languishing and anguishing over this 
Whitewater for months now. We have 
not even set up the vehicle by which to 
undertake the investigation. That is 
what the Senator Is attempting to do 
n this resolution. He wants to set up 
che methodology for moving forward. 
We cannot even get that going. 

I would refer ue to the fact that the 
Congressional -Research Service - has 


They opposed holding hearings. Then, 
after finally agreeing to hotting bear- 
ings. they reaUf refused to sst a time 
and a- place and, more importantly, a 
course of notion that Is fair, that Is fair 
to the American people, that Is fair to 
this body, that MU aUww ns to com- 
port ourselves as we should. * - 
Let meraay I have oo pride in author- 
ship in the amen dm e nt that I haws of- 
emt I daresay Chat the distinguished 
majority leader oould-flnrt a number of 
mama of disagreement; and this -Sen- 
ator would yield is him <m some ' of 
those. 1 daceeay ldo net ecy-Cftat hla- 
methodology in amnnifillif tn struo- 
tnsa an agreement of g oin g forward has 
nothing that- la redeeming. There are 
some Important point*- that' womd at 
least get me p rocess going- But there 
are ic me seven deficiencies Oat would 
make this a Jerky, start-and-atop proc- 
ess where we say we are new going to 
be limited by the work of the special 
counsel unacceptable. - 
Are we really saying that we are not 
to be trusted as a committee of Con- 
gress with file responsibility of dis- 
charging our obligation* in me manner 
which in appropriate and r ecog nises the- 
special counsel*! role? That is what I 
find somewhat egregio us aa K relates 
to the amendment which my distin- 
guished colleague and friend puts forth 
as his substitute amendment. 

I aay let ae look at the record. I re- 
peated to Senator Wallop before the 


would limit us to. We really are saying 
that, oh. no, yon cannot be trusted to 
go forward, even if additional facta are 
brought forth that might bring us Into 
other areas than those which are pre- 
scribed in this legislation authorising 
us to go forward. I think that certainly 
wag not the intent, or ft should not be 
the intent of thooe who drafted it. But 
that la the Impact of it. That Is how I 
see it. I say that r ea son abl e people can 
dissffoe on tome of these elements 
oontafned in. both proposal*. I recog- 
nise (hat. I say in all good faith that to 
ao Unit us— and t have no problems 
vflth faying that the hearings should 
'start ho later than July 90. People can 
disagree and aay we are going to be 


going out of session id a couple days 
thereafter. But, look, that is not 'a 
ffcUk than fhu Upon my sword for. or 
aay that it' II a critical Issue. But to 
aay we are flmiting.lt to theee few in- 
sular areas is wrong: to limit us to the 
Treasury area, what .happened at the 
White House, the death of Vince Foo- 
ter — th my manner of thinking, tha t 
terrible tragedy Is one that was Car 
overblown as ft relates to the Impor- 
tance and significance of this case. 

This Senator haa haver raised the 
poaqlMlfty-- and some hafe-aa It fo- 
lates to some foul deed in connection 
with his death- I think that thereafter 
the "handling of certain aspects in rh* 
Investigation mqr have been - 

taken with a greater degree of care and 
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HEADLINE: Washington Talk; 

Play It Again, Congress. This Time, Whitewater. 

BYLINE: By DAVID E. ROSENBAUM, Special to The New York Times 

DATELINE: WASHINGTON, June 16 

BODY 

The hearings on the Whitewater affair in the Senate and House of 
Representatives this summer will not be fact-finding sessions so much as a 
political scrimmage. 

Any doubt about that was dispelled this week when the Democrats, by a vote in 
the Senate and by an agreement of party leaders in the House, insisted that the 
hearings be limited to aspects of the case not likely to embarrass President 
Clinton and his wife, Hillary. Republicans responded with shouts of cover-up . 

As the situation now stands, the Senate and House Banking Comsiittees will 
hold separate public hearings beginning next month. The hearings will be limited 
to matters the special prosecutor, Robert B. Fiske Jr., will deal with in an 
interim report to be made public this month. 

That report involves questions that have arisen only since Mr. Clinton became 
President, like the circumstances of the death of Vincent W. Foster Jr., who was 
deputy White House counsel, and the way the Clinton Administration investigated 
the failure of the Madison Guaranty Savings and Loan Association. 

Questions the Clintons' investment in the Whitewater real estate venture, 
their relationship with Madison Guaranty when Mr. Clinton was Governor of 
Arkansas, Mrs. Clinton's speculation in commodities futures and many other 
matters will have to wait at least till next year. 

The script for the hearings beginning next month is predictable. Republicans 
will ask the witnesses one question after smother about verboten topics. The 
Democratic chairmen. Senator Donald W. Riegle Jr. of Michigan and Representative 
Henry B. Gonzalez of Texas, will rule the questions out of order. Then a furious 
argument will ensue. 

Republicans think this will make the Democrats look as if they are protecting 
the President. Democrats think it will make the Republicans appear to be 
bullies. Democrats stand behind Mr. Piske's argument that hearings on questions 
he has not finished investigating would undermine his inquiry. Republicans say 
they want to fulfill their constitutional responsibility to engage in oversight 
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into activities by the executive branch. 

But when Republicans were in the white House, Democrats in Congress were only 
too happy to investigate the Watergate and Iran-contra cases simultaneously with 
inquiries by special prosecutors. And the matters on which the Republicans want 
to hold quick hearings occurred long before Mr. Clinton became President. 

As is often the case with Congressional hearings, these will probably turn on 
personalities. 

So the question becomes, what will the public think of Mr. Riegle, who will 
be the President's chief defender in the Senate hearings, and of Alfonse M. 

D'Amato of New York, the top Republican on the Banking Committee, who will be 
Mr. Clinton's main antagonist? Mr. Riegle and Mr. D'Amato have themselves been 
cited for ethical iiqproprieties in recent years. 

What will be the view of Mr. Gonzalez, who often rambles endlessly when he is 
in the spotlight, and of the top Republican on the House Banking Committee, Jim 
Leach of Iowa, who straddles the line between earnestness and sanctimony? 

The Clinton Administration will not be putting its best foot forward. Its 
main witnesses in the sessions this summer are likely to be Deputy Treasury 
Secretary Roger C. Altman and Bernard Nussbaum, the former White House counsel, 
both of whom often come across as aggressively self-confident. 

Republicans clearly hope the hearings will help them in this fall's 
elections. They may be disappointed. Senator D'Amato offered a preview of his 
party's strategy this week when he prevented the Senate from doing any business 
other than voting along party lines to defeat a series of his amendments to 
expand the Whitewater investigation. He thought this exposed the Democrats as ^ 

being party to a cover-up. In fact, even some of Mr. D' Amato's fellow 
Republicans said his tactics mostly made the entire Senate look bad. 

The Democrats' view is that it is to their advantage to get past this fall's 
election without having to endure a full-blown public investigation of 
Whitewater matters. This too may backfire. Sooner or later, Mr. Fiske's inquiry 
will be over, and broad Congressional hearings will occur. The closer they are 
to November 1996, the more effect they may have on President Clinton's 
re-election chances. 
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Hearings loom on issue Clintons would like to kill 
BYLINE: By Charles V. Zehren. WASHINGTON BUREAU 
BODY 

Just when President Bill Clinton thought it was safe to focus on his 
health-care agenda, Whitewater may come back to haunt him once again. 

Over the past two months, the controversial land deal faded from the front 
page as journalists second guessed their frenzied coverage and congressional 
leaders delayed holding hearings so as not to interfere with ongoing grand jury 
investigations . 

But after a visit to Capitol Hill last Thursday by Special Counsel Robert 
FiBke Jr., lawmakers now say they may begin calling witnesses as early as July, 
bringing the issue that Clinton and his wife, Hillary Rodham Clinton, have 
fought so hard to kill back to life. 

Fiske said that by the "middle to the end of June, * he would complete the 
portion of his investigation that relates to the death of Deputy White House 
Counsel Vincent Foster and possibly improper contacts between Clinton 
administration officials and government regulators concerning the failed 
Madison Guaranty Savings and Loan in Arkansas. Fiske said that at that point, he 
would tell lawmakers if he objected to hearings on those subjects. 

The investigations stem from allegations that the Clintons improperly 
benefited from an Arkansas land investment. They have grown to include related 
ethical and legal problems. 

Speaker Thomas Foley (D-Wash.), under mounting Republican pressure, responded 
that the House could then hold hearings beginning in late July or early August. 

And Senate Majority Leader George Mitchell (D-Maine) , who has been exchanging 
hearing proposals with Minority Leader Bob Dole (R-Kan.), grudgingly agreed. 

"We all know what is going on," Mitchell complained earlier. "This is raw 
partisan politics, trying to embarrass the president ..." 

When the heat was on back in mid-March, though, the Senate and the House 
voted overwhelmingly in favor of investigating Whitewater. 

At the height of the furor. Rep. Jim Leach (R-Iowa), ranking member of the 
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House Banking Committee, took to the floor and charged that the Clintons 
profited from the Whitewater land deal. He also said administration officials 
obstructed investigations, and he accused congressional Democrats, including 
Banking Committee Chairman Rep. Henry Gonzalez (D -Texas) , of burying the issue. 

The Clintons regrouped and mounted an aggressive counterattack. They denied 
any wrongdoing when investing in the controversial land deal that was tied to 
Madison, questioned their critics' motivations, and held nationally televised 
news conferences. Then, amid appeals for restraint by Fiske, members of both 
parties in Congress sparred behind the scenes, trying to agree on the timing, 
scope and format of the hearings. 

Lawmakers from both sides generally agree it is likely that hearings will be 
held sometime this summer. But they say that the proceedings probably will be 
narrowly proscribed and tightly controlled by the dominant Democrats. 

After lowering his profile on Whitewater in recent weeks. Sen. Alfonse 
D’ Amato (R-N. Y. ) resurfaced several days ago as the Republicans' lead 
Whitewater attacker. With backing from Dole, D' Amato introduced a resolution to 
establish a 16 -member Whitewater Banking subcommittee. 

But most significant, D'Amato and other Republicans upped the politically 
ante by vowing to tie up the president's entire legislative agenda by 
threatening to attach the measure to every bill considered after June when 
Congress returns from its the Memorial Day recess. 

Decrying the nearly three-month delay, D'Amato said on the floor that the 
American public demands a full airing of Whitewater. 

"My gosh," Mitchell responded, taking a not-so-veiled swipe at D'Amato, "I 
was in Mew York last weekend [and] I must have just missed that tidal wave of 
demand for Whitewater hearings . " 

In the House, Foley said he wants the Banking Committee to hold the hearings 
while his nemesis. Minority Whip Newt Gingrich <R-Ga. ) , is calling for the 
creation of a special select committee to investigate. 

The Republicans have the Democrats on the run going into this November's 
election. Ways & Means Chairman Dan Rostenkowski is expected to be indicted on 
corruption changes and will almost certainly lose his powerful position, there 
are renewed concerns over Foley's involvement in the House Post Office scandal , 
Democrats have lost a number of recent special elections, and Clinton took 
another hit with the unauthorized use of a helicopter by a White House aide. 

A resolution by Rep. John Doolittle (R-Calif.) that called for House hearings 
to begin by Aug. 15 was recently endorsed by 92 of his Republican colleagues. 

And Leach, who publicly retreated from Whitewater during much of the spring, has 
re-emerged, suing federal regulatory agencies to obtain information and 
continues to aggressively probe the affair. 


GRAPHIC: Photos- 1) Bill Clinton. 2) Alfonse D'Amato 
LANGUAGE: ENGLISH 

LEXIS- NEXBSSf LEXIS- NEXISSS LEXIS- NEXIS® 

Services of Mead Data Central. Inc. 


2902 


9730 


The UVhiv-.ton P(W 


Wednesday. Jim 22. 1994 A5 


Dole Warns Democrats on Whitewater 


By Helen Dewar 

Pew SuC Wnirr 


Senate Minonty Leader Robert J. 
Dole (R-Kan.) warned yesterday 
that Democrats may (ace a long hot 
summer" of partisan battles over 
major legislation unless they agree 
t& broader hearings on President 
Clinton's involvement with the 
Whitewater affair. 

? Dole’s warning came as the Senate 
$ted for a 10th tune along straight 
^rty lines to reject GOP demands to 
extend the scope of initial Whitewater 
Searings beyond the relatively narrow 


feats set by the Democrats, 
i With an implied threat to health 
eire and other Clinton priorities. Dole 
accused the Democrats of pursuing bi- 
partisanship only when it advances 
their agenda and warned bluntly that 
twy should expect a comparable re- 
ftoose from Republicans unless they 
fend on Whitewater hearings. 

J' Democrats will say they need Re- 
pfibbean cooperation on issues bice 
fade, health care and crime. Dole 
fed. "Well, if we give the same co- 


operation we have had on this issue, 
A will be a long, hot summer. And 
dtaybe it should be a long, hot sum- 
mer he asserted. 

* When Democrats plead for coop- 
eration, “1 will go back and read all 
4 k speeches they made on White- 
feter. Maybe Mr. Fiske can take 
dfcer domestic policy if he has any 
Ware tune." Dole said acerbically. 

! This was a reference to White- 


feter special counsel Robert B. Fiske 
Jr., who has asked Congress to refrain 
from delving into areas he has not yet 
probed m his inquiry into Clinton's in- 
volvement with the Whitewater De- 
velopment Corp. and a failed savings 


and loan while Clinton was governor 
of Arkansas ui the 1980s. 

Heeding Fiske, Democrats have 
insisted on limiting the Senate's ini- 
tial hearings to White House con- 
tacts with other agencies about the 
Whitewater nutter, questions aris- 
ing from the suicide last year of dep- 
uty White House counsel Vincent 
Foster and the White House han- 
dling of his papers. 

In their proposal yesterday, reject- 
ed 54 to 44. Republicans wanted the 
hearings broadened to include any “il- 
legal, improper, unauthorized or un- 
ethicaT Whitewater-related activities 
since Clinton became president. 

Democrats shrugged off Dole’s 
threats of intensified partisan war- 
fare, which many have been predict- 
ing — with or without the standoff 
over Whitewater — as part of what 
they see as a GOP strategy to un- 
dermine Clinton's record as a break- 
er of legislative gridlock. 

Asked for his response to Dole. 
Majority Leader George J. Mitchell 
(D-Maine) had two words: "What’s 
new?" 

Earlier, Mitchell noted that Re- 
publicans have been pushing for 
votes on Whitewater for three 
weeks, describing the debate as 
“pretty much a waste of time." 

Potentially more ominous for the 
Democrats than Dole’s warning was 
a similarly blunt message from Sen. 
William S. Cohen (R-Maine), one of 
the party moderates Democrats are 
relying on to help them pass top leg- 
islative priorities. 

Cohen has taken a less combative 
position on Whitewater hearings 
than most conservatives, who have 
been pressing Dole to take a tougher 
stand. But yesterday Cohen was as 


tough as any conservative, warning 
that Democratic intransigence on 
Whitewater could “harden the heart 
and spirit" of the Republicans most 
likely to cooperate and “affect how 
we respond to the majority" on ma- 
jor legislation. 

Moreover. Cohen said, the ill will 
could spill over oext year to the new 
Congress, which may be more heavily 
Republican. 

To underscore the political stakes. 
Dole said Republicans will “take our 
case to the American people" as a 
campaign issue m November. 

In other developments yesterday. 
House Banking Committee Chairman 
Henry B. Gonzalez (D-Tex.) called for 
an ethics committee investigation of 
the committee's ranking Republican, 
Rep. Jim Leach Gowa). over Leach’s 
decision to let an Iowa college use his 
name to raise funds for an endowed 
chair in banking and economics. Leach 
has been a leading voice in calling far 
Whitewater hearings. 

Gonzalez asked the ethics commit- 
tee to look into a "grave and serious” 
threat to Congress's integrity brought' 
on by a five-year drive to raise $1 mil- 
lion for an endowed chair at Wart burg 
College m Waverly, Iowa. 

Recent news stones have said Iowa 
banks that Leach has not permitted to 
contribute to his campaigns have con- 
tributed to the fund, and Leach’s 
name helped the college persuade 
Federal Reserve Chairman Alan 
Greenspan to speak at the celebration 
of the endowment. 

Leach said in a statement last night 
that he personally contributed 
$10,000 toward the chair and views 
his effort to aid the college as a “posi- 
tive contrast” to pork-barrel projects 
for which Congress is o ften c riticized. 
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S 7236 CONGRESSIONAL RECORD — SENATE June 21, 199' 


The PRESIDING OFFICER. Without 
objection, it is so ordered. 


MORNING BUSINESS 
Mr. DeCONCINI. Mr. President. I now 
ask unanimous consent that there now 
be a period for morning business, with 
Senators permitted to speak therein. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 


WHITEWATER HEARINGS 

Mr. DOLE. Mr. President, earlier this 
afternoon. I received a letter from Re- 
publican leader Bob Micksl. and Re- 
publican whip Newt Gingrich making 
clear that their recent agreement with 
the House Democrat leadership on 
Whitewater hearings was not meant as 
an endorsement of any effort to re- 
strict the scope of these hearings. 

When you are so outgunned, as the 
House Republicans often are with only 
178 Members, it is not always possible 
to steer the House of Representatives 
in the direction you wish it to go. Com- 
promises sometimes become necessary. 
As the Mlchel-Gingrich letter states: 

* * * Gives the rules of the House and our 
inability to openly amend legislation, there 
is little or no possibility of Republicans even 
offering on the House floor a proposal to 
have real, useful bearings on Whitewater. 
When the Democrat leadership, therefore, of- 
fered as the only potential for hearings being 
tse House Banking Committee, we agreed. 

I know that some of my colleagues 
on the other side of the aisle have at- 
tempted to use the House leadership 
agreement to bolster their own argu- 
ments for very limited Whitewater 
hearings. Today's letter from Rep- 
resentatives Michel and Gingrich 
makes clear that House Republicans 
have not endorsed the limited-hearing 
approach. It is my hope that Senators 
will take the time to read the letter 
and. as a result, stop mischaracterlzing 
the efforts of these two able House Re- 
publicans. 

Mr. President. I ask unanimous con- 
sent that the letter be reprinted in the 
Record Immediately after my re- 
marks. 

There being no objection, the letter 
was ordered to be printed in the 
Record, as follows: 

Office of the Republican leader. 

House of representatives. 

Washington. DC. June 20. 1994. 
Hon. Robert Dole. 

Senate Republican Leader . S-130, U.S. Capitol. 

Washington. DC. 

Dear Bob: Not surprisingly, some want to 
mi&characterlxe our bipartisan agreement on 
Whitewater hearings. Let us set the record 
straight. 

We asked the Majority Leadership in Janu- 
ary for extensive hearings and have regu- 
larly renewed that request. Last week we 
reaffirmed that desire and pointed out that 
the "Washington phase'" of any Whitewater 
hearings probably amounts to less than five 
percent of any overall investigation. We do 
not Intend to let the Democratic Leadership 
try to fool the American people into believ- 
ing that all the questions about Whitewater 
will be put to rest by either Special Counsel 


Fiske or limited bearings on the "'Washing- 
ton phase.'* 

As you are well aware, given the rules of 
the House and our inability to openly amend 
legislation, there is little or no possibility of 
Republicans even offering on the House floor 
a proposal to have real, useful hearings on 
Whitewater. When the Democrat Leadership, 
therefore, offered as the only potential for 
hearings being the House Banking Commit- 
tee. we agreed. 

Our agreement, however, should in no way 
be seen as a validation of the idea that these 
limited hearings are all that is necessary or 
all that the Constitution requires of the Con- 
gress. Regrettably. Chairman Gonzalez has 
informed his Leadership that he objects to 
several of the things in our agreement and 
believes further discussions are necessary. 
We can ortly guess at the outcome of those 
"discussions."* 

The public has the right to know exactly 
what occurred In Whitewater and the Con- 
grese has a responsibility to investigate. 
Only then can we decide the legislative rem- 
edies necessary to prevent further abuses. 

We totally support the efforts made by 
you. Senator D'Amato and the rest of the 
Senate Republicans. The amendments you 
have offered to ensure that Whitewater bear- 
ings be useful sod meaningful are the best 
hope of actually achieving hearings that ful- 
fill the Constitutional responsibilities of 
Congress. 

Given the same opportunity, we would be 
pursuing the same effort to Inform the 
American people and to use the Congres- 
sional system of checks and balances to pur- 
sue the truth in our one-party government in 
Washington. 

Please feel free to share this letter with 
your colleagues as you see at. 

Sincerely. 

Bob Michel. 

Republican Leader. 

Newt Ginorich. 

Republican Whip. 


EXECUTIVE SESSION 
EXECUTIVE CALENDAR 

Mr. DbCONCINI. Mr. President. I ask 
unanimous consent that the Senate 
proceed to executive session to con- 
sider the following nominations: Cal- 
endar Order No. 975 and Calendar Order 
No. 976: I further ask unanimous con- 
sent that the nominees be confirmed en 
bloc: that any statements appear In the 
Record as If read: that upon confirma- 
tion. the motions to reconsider be laid 
upon the table, en bloc: that the Presi- 
dent be immediately notified of the 
Senate's action, and that the Senate 
return to legislative seeaion. 

Mr. BOND. No objection. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

The nominations considered and con- 
firmed en bloc are as follows: 

National Council on Disability 

Bonnie O'Day. of Massachusetts, to be a 
Member of the National Council on Disabil- 
ity for a term expiring September 17. 1999. 

Navy 

The following named officer to be placed 
on the retired list in the grade Indicated 
under the provisions of Title 10. United 
States Code. Section 1370: 

To be admiral 

A dm. Charles R. Larson. 505-42-6636. US 
Navy. 


LEGISLATIVE SESSION 
The PRESIDING OFFICER. Und*r 
the previous order, the Senate will now 
resume legislative session. 


MESSAGES FROM THE PRESIDENT 
Messages from the President of th«- 
United States were communicated to 
the Senate by Mr. Thomas, one of his 
secretaries. 


EXECUTIVE MESSAGES REFERRED 

As in executive session the Presiding 
Officer laid before the Senate messages 
from the President of the United 
States submitting sundry nominations 
which were referred to the appropriate 
committees. 

(The nominations received today are 
printed at the end of the Senate pro- 
ceedings.) 


WORK AND RESPONSIBILITY ACT 

OF 1994— MESSAGE FROM THE 

PRESIDENT-PM 126 

The PRESIDING OFFICER laid be- 
fore the Senate the following message 
from the President of the United 
States, together with accompanying 
papers: which were referred to the 
Committee on Finance: 

To the Congress of the United States: 

I am pleased to transmit for your im- 
mediate consideration and enactment 
the -Work and Responsibility Act of 
1994.*’ 

It is time to end welfare as we know 
it and replace It with a system that is 
based on work and responsibility— a 
system that will help people help 
themselves. This legislation reinforces 
the fundamental values of work, re- 
sponsibility. family, and community. It 
rewards work over welfare. It signals 
that people should not have children 
until they are ready to support them, 
and that parents— both parents— who 
bring children into the world must 
take responsibility for supporting 
them. It gives people access to the 
skills they need and expects work In 
return. Most important, it will give 
people back the dignity that comes 
from work and independence. The cost 
of the proposal to the Federal Govern- 
ment is estimated at S9.3 billion over 5 
years and is fully offset, primarily 
through reductions in entitlements and 
without new tax increases. 

The Work and Responsibility Act of 
1994 will replace welfare .with work. 
Under this legislation, welfare will be 
about a paycheck, not a welfare check. 
Our approach is based on a simple com- 
pact designed to reinforce and reward 
work. Each recipient will be required 
to develop a personal employability 
plan designed to move that Individual 
into the work fbrce as quickly as pos- 
sible. Support. Job training, and child 
care will be provided to help people 
move from dependence to independ- 
ence. Time limits will ensure that any- 
one who can work, must work-in the 
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U.S. HOUSE OF REPRESENTATIVES 

COMMITTEE ON BANKING. FINANCE ANO URBAN AFFAIRS 
ONE HUNDRED THIRO CONGRESS 
2 12B RAYBURN HOUSE OFFICE BUILDING 
WASHINGTON. OC 208 IB-6050 
June 17, 1994 


The Honorable Thomas Foley 
The Speaker 

United States House of Representatives 


Dear Mr. ^Speakers 



discus »* d ynsterday, I look forward to Matins with th. 
i^!* d 2 rsh ^P ,oon to discuaa hearings pursuant to the resolution at 
the House and joint House leadership. Prior to thatdisc^ssion? 
thought it would be useful to set forth ny though. .ST^c^Ss? 

„ . Firat ' and foremost, I promise that any investigation conduct- 

C^Mi tte. 1 wi 1 i r !! h ^ P JH 111 ** f f ir /" d caraful - «»e integrity of thE 
committee will not be compromised. Any such undertaking will 

f und, C °f ac i l 1 wi “ nMd —Stance in ^angi’ng n.cMM^ 

£2®?' and temporary staff. These needs will be modest 

but are beyond what the Committee has available. ®ocest, 

t w -? €Con ** since I was not consulted about the scope of hearin am 
I believe further discussion is necessary. For example. I see^no 
reason to further torment the family of Vincent: Foster No 
nr TA” 1 . 0 .? 1 . Co ™ittsa is in any way eapabl. of acting as coroner 
investigator, even if there were some legislative 
purpose to be served in pursuing this issue. I believe the 

FiskS shoVld* and l0Cal P° lica a 9 a ncies and by M*. 

d.?»?»H h ld J£* sufficient. I would urg. that this subject be 
deleted, on ths ground that it lacks legitiaate purpose the 
Congress is ill .quipped to undertake the task, and anv 
inexpert^ 0 "* 1 r-vlw would inevitably be criticized rightfully, as 


th. Lt is questionable for this Consittee to review 

the handling of Mr. Foster's papers after his death. The issue here 
• vid * ntlar y “terial has been handled in a lawless way, 
properly a police question, not a legislative issue. An 
° f th “ handling of the papers necessarily opens the 
mm 2 contents of the papers— natters that Mr. Fisks has 

^ at vm . " ot address. But for the Comaittee not to look into 
rr* P a f* r * ,V 1 \ raise questions about our thoroughness. Already, 
“Jf* •fitorial consent about questions that won't be addressed 
r~“ r “»• fornulation announced Wednesday evening. If the Coanittee 
looks into how Mr. Foster's papers were handled, it is difficult 
to **ow issues related to those papers can be avoided. 
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As to ths contacts between ths Whits House, Treasury and 
Resolution Trust Corporation related to the failure and resolution 
of Madison Guaranty Savings and Loan, this leads directly into the 
question of whether there was inproper conduct in the handling of 
Madison. A hearing that fails to address this will be seen as 
arbitrary, incomplete and not credible, as editorial consent 
already shows. 

Finally, the minority party is sure to insist on broadening 
the scope of hearings. It is to be expected that they will argue 
that the planned hearings are incomplete since they do not include 
the failure of Madison, its regulation and issues related to 
Madison's operation. It is also to be expected that those 
complaints will be accompanied by disruptive tactics in the 
Committee and in the House. 

Withr respect to timing, I do not believe we should be tied to 
an arbitrary time such as thirty days after Mr. Fiske completes the 
Washington phase of his investigation. Depending on the weight of 
evidence to be gathered and examined and the number of witnesses 
to be found and interviewed, the time could be sooner or later than 
that. The issue here is that a credible hearing can take place 
only as preparation requirements allow. 



U.S. Department of Justice 

Office of Information and Privacy 


FOIA UPDATE 


OIP Guidance 

Congressional Access Under FOIA 


A particularly delicate issue arising under the Freedom 
of Information Act is the proper treatment of FOIA re- 
quests received from Members of Congress. Such requests 
may be made for a variety of different purposes — such as 
in aid of a specific or general legislative function, on be- 
half of a constituent, or even as a matter of a Member's 
primarily personal interest. In responding to such requests, 
with their inherent implications for Executive/Legislative 
Branch relations, federal agencies can face troubling dis- 
closure decisions and are often uncertain as to where they 
should, or must, "draw the line." 

Fortunately, the FOIA contains language within its sub- 
section (c) specifically addressing the subject of congres- 
sional access. The exact meaning of this language, though, 
is less than crystal clear, as it succinctly states only that 
"[the FOIA] is not authority to withhold information from 
Congress." 5 U.S.C. §552(c). Such phrasing leaves some- 
what unclear exactly which requests should be treated as 
special ones "from Congress." Unfortunately, this has 
been clouded even further by the D.C. Circuit's highly 
questionable opinion in Murphy v. Department of the 
Army, 613 F.2d 1151 (D.C. Cir. 1979). 

THE MURPHY DECISION 

In Murphy , a FOIA requester argued that the Army had 
"waived” its right to protect requested records under Ex- 
emption S because it had provided the records to a Member 
of Congress. See 613 F.2d at 1155. While the congress- 
man involved had an undeniable official interest in the rec- 
ords' subject matter (a proposed public works project with- 
in his district), it was undisputed that he had obtained them 
in his capacity as an individual Member, not through a for- 
mal committee or subcommittee request. See id. at 1 153 & 
n.2. 

In an opinion written by District Court Judge Harold H. 
Greene (sitting by special designation), the D.C. Circuit 
refused to find "waiver" under such circumstances, but it 
did so by relying exclusively on the operation of FOIA 
subsection (c). See id. at 1155-56. In so doing. Judge 
Greene's opinion interpreted subsection (c) expansively, 
suggesting that it requires unexempted FOIA access for 
any request made by a Member of Congress in his or her 
official capacity. See id. at 1156-58. 

To be sure, the "non-waiver” outcome reached in Mur- 
phy seems entirely correct, particularly according to the 
law of waiver as it has developed under the FOIA. See 


FOIA Update, Spring 1983, at 6. But the Murphy opin- 
ion's analysis and application of subsection (c) are quite 
troubling. In the past, the Department of Justice has not 
fully confronted Murphy, but instead strained to minimize 
its significance to subsection (c) determinations by ration- 
alizing that subsection (c) "was not indispensable" to 
Murphy's outcome. FOIA Update. Summer 1980, at 4. 
However, there is just no gening around the fact that the 
Murphy opinion, on its face, is based entirely upon its ab- 
errational reading of subsection (c), and this has given 
pause to many agency officials considering access requests 
from individual Members of Congress. 

THE PROPER SUBSECTION (C) “LINE” 

Therefore, so that there should no longer be any doubt 
or hesitation among federal agencies on this point, it is 
now stated unequivocally, as a matter of Department of 
Justice FOIA policy, that the "line" within subsection (c) 
should be drawn between requests made by a House of 
Congress as a whole (including through its committee 
structure), on one hand, and requests from individual 
Members of Congress on the other. Even where a FOIA re- 
quest is made by a Member clearly acting in a completely 
official capacity, such a request does not properly trigger 
the special access rule of subsection (c) unless it is made 
by a committee or subcommittee chairman, or otherwise 
under the authority of a committee or subcommittee. Inso- 
far as the Murphy opinion indicates otherwise, it should 
not be followed. 

This approach to the issue, Murphy notwithstanding, is 
strongly compelled by several considerations. First and 
foremost, the FOIA's legislative history makes it clear that 
precisely such a construction of subsection (c) was intend- 
ed. See H R. Rep. No. 1497. 89th Cong.. 2d Sess. 11-12 
(1966) ("Members of Congress have all of the rights of ac- 
cess guaranteed to ‘any person' [under the FOIA], and the 
Congress has additional rights of access to all Government 
information which it deems necessary to carry out its func- 
tions.”); S. Rep. No. 813. 89th Cong., 1st Sess. 10 
(1965); Federal Public Records Law: Hearings on H.R. 
5012, et. al. Before Subcomm. of the Government Opera- 
tions Comm., 89th Cong., 1st Sess. 23 (1965) (Statement 
of Rep. Moss). See also 5 U.S.C. §552a(b)(9) (identical 
"line" drawn under the Privacy Act of 1974). 

Such a construction also fully comports with the access 
rules traditionally applied in non-FOIA contexts, which 


Whiter 1984 
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. . . Congressional FOIA Access 


ongressional access along exactly the same lines. 
^ Exxon Corp. v. FTC. 589 F.2d 582, 592-94 

(D.C. Cir. 1978) (“The principle is important that disclo- 
sure of information can only be compelled by authority of 
Congress, its committees and subcommittees, not solely by 
individual members.”), cert, denied, 441 U.S. 943 
(1979); see also Liveright v. United States. 347 F.2d 473, 
474-75 (D.C. Cir. 1965) (congressional subpoena not 
valid unless issued by subcommittee chairman with full, 
express authority of subcommittee). Indeed, this rule was 
expressly applied in a recent decision denying Senator Jes- 
se Helms' non-FOIA bid for special access to FBI records 
on Martin Luther King, Jr. See Lee v. Kelley. 99 F.R.D. 
340, 342-43 & n.2 (D.D.C. 1983), petition for mandamus 
denied . No. 83-2090 (D.C. Cir. Oct. 19. 1983) (appeal 
docketed. Nos. 83-2141, 83-2142 (D.C. Cir. Oct. 28, 
1983)). 

FOIA PRACTICE 

It is also significant that several FOIA requests from in- 
dividual Members of Congress have been litigated through 
the years, including requests unquestionably made in a 
Member's official capacity, without it ever having been 
held that such requests qualify for special access under 
subsection (c). See. e.g.. Aspin v. Department of Defense, 

1 F.2d 24, 26 (D.C. Cir. 1973); Mink v. EPA . Civil 
1-1614, slip op. at 1 (D.D.C. Aug. 27, 1971) (re- 
j .g such a special access argument), rev’d on other 
grounds. 464 F.2d 742, 744 (D.C. Cir. 1972), rev'd on 
other grounds. 410 U.S. 73 (1973). Cf Ashland Oil, Inc . 
v. FTC, 409 F. Supp. 297, 300 (D.D.C.), aff’d, 548 F.2d 
977 (D.C. Cir. 1976). It is therefore not at all surprising 
that the contrary interpretation of subsection (c) employed 
in Murphy was pointedly and persuasively criticized in a 
subsequent D.C. Circuit case. See FTC v. Owens -Corning 
Fiberglas Corp., 626 F.2d 966, 978-79 (D.C. Cir. 1980) 
(Wald, J., concurring in part, dissenting in part). 

Moreover, such a demarcation within subsection (c) is 
most sensible from a practical standpoint as well. Were the 
“line" to be drawn otherwise, then any individual Mem- 
ber of Congress, acting out of some official interest in the 
subject matter of an agency record, could personally com- 
pel its disclosure without regard for its exempt status under 
the FOIA. Such a practice would not only pose a myriad of 
difficulties for federal agencies, it would be directly con- 
trary to the traditional manner in which the Executive and 
Legislative Branches interact. See, e.g., Exxon Corp.^v. 
FTC, supra. 589 F.2d at 592-94; see also FTC v. Owens- 
Coming Fiberglas Corp.. supra, 626 F.2d at 978-79 
(Wald. J.). 

DISCRETIONARY DISCLOSURE 

is is not to say, however, that agencies are without 
. .ration to make broad FOIA disclosures to individual 


Members of Congress under appropriate circumstances. 
Accord Chrysler Corp. v. Brown. 441 U.S. 281, 293 
(1979) (FOIA exemptions are discretionary, not mandato- 
ry). Recognizing the importance of federal information 
flow to effective congressional relations. Executive Branch 
agencies should of course give very careful consideration 
to any access request received from a Member of Con- 
gress, with discretionary disclosure often a possibility. 
And where an agency makes such a discretionary disclo- 
sure in furtherance of a legitimate governmental interest, 
together with careful restrictions on further dissemination, 
it should be able to resist an argument that such action con- 
stitutes a “waiver" of FOIA exemptions. See FOIA Up- 
date, Spring 1983. at 6. 

On the other hand, however, agencies must remember 
that certain types of information exempted under the FOIA 
are prohibited from disclosure by other rules or statutes, 
see, e.g.. Rule 6(e) of the Federal Rules of Criminal Pro- 
cedure (grand jury information), and that agency discretion 
to disclose such information is necessarily circumscribed. 
see, e.g.. United States v. Sells Engineering, Inc., 103 
S.Ct. 3133, 3140-49 (1983) (strict limitations placed on 
disclosure of grand jury information). Moreover, even 
where the special congressional access rule of subsection 
(c) is clearly applicable, an agency could still refuse to dis- 
close requested information based upon an authorized as- 
sertion of executive privilege by the head of the agency. 
See President’s Memorandum for the Heads of Executive 
Departments and Agencies Re: Procedures Governing Re- 
sponses to Congressional Requests for Information (Nov. 
4. 1982) (requiring specific Presidential authorization for 
any invocation of executive privilege in response to a con- 
gressional access request). 

CONCLUSION 

In sum, when an agency receives a FOIA request from a 
Member of Congress, it should first determine whether it is 
a duly authorized request on behalf of Congress through a 
legislative committee or subcommittee. If so, then the re- 
quest falls within subsection (c) of the FOIA and only a 
specially authorized claim of executive privilege could be 
interposed to justify nondisclosure. Any FOIA request sub- 
mitted by the chairman of a committee or subcommittee on 
a subject within its jurisdiction should routinely fall into 
this category. On the other hand, if the request is not an 
official committee or subcommittee request, then the agen- 
cy should process it as a request from “any person” under 
the FOIA, but with particular regard for the considerations 
of congressional relations, discretionary disclosure and 
waiver referred to above. 


This guidance clarifies and updates the Department’s 1980 
policy statement on this subject, in which the same statu- 
tory interpretation was suggested. 


4 FOIA UPDATE Winter 1904 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

) 

JAMES A. LEACH, ) 

) 

Plaintiff, ) 

) 

v. ) Civ. No. 94-1033 (CRR) 

) 

RESOLUTION TRUST CORPORATION and ) 

OFFICE OF THRIFT SUPERVISION, ) 

) 

Defendants. ) 

) 


DEFENDANTS’ SUPPLEMENTAL BRIEF REGARDING 
RECENT DEVELOPMENTS 


On June 28, 1994, this Court issued an Order directing counsel, inter alia. 
to "advise the Court of any further developments as may be relevant to the status of this 
case." Order at 2. Defendants Office of Thrift Supervision ("OTS") and Resolution 
Trust Corporation ("RTC') submit this Supplemental Brief to advise the Court of factual 
developments affecting this case that have occurred since June 27, 1994, the date on 
which Defendants filed their Reply brief. 

On the same day that Defendants filed their Reply, the Committee on 
Banking, Finance and Urban Affairs of the U.S. House of Representatives ("House 
Banking Committee") announced that it had scheduled the first round of hearings on 
Madison Guaranty Savings & Loan ("Madison") and related matters. The initial 
hearings, which are scheduled to begin on July 26, 1994, are to cover those areas in 
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which the Independent Counsel, Robert B. Fiske, Jr. has completed his investigation. 1 
On behalf of the Committee, Chairman Henry B. Gonzalez, has requested that the RTC 
and OTS provide documents relating to the topics to be covered during the hearings. 2 

As contemplated in the bipartisan agreement announced by the House 
Leadership on June 15, 1994, the initial phase of hearings and the document requests by 
the Committee have been limited to the first, or so-called "Washington,” phase of the 
ongoing investigation by the Independent Counsel. 3 Accordingly, on behalf of the 
Committee, Chairman Gonzalez has requested the RTC and OTS to provide all 


1 Sfifi. Jerry Seper, Whitewater Probe By Hill Bank Panel To Call Top Officials. 
Washington (D.C.) Times, July 6, 1994 ("Rep. Henry B. Gonzalez plans to call as many 
as 45 witnesses ~ including 15 White House officials - for Whitewater-Madison hearings, 
scheduled to begin July 26 before the House Banking Committee."); Jerry Seper, Leach 
Criticizes Narrowed Hearings. Washington (D.C.) Times, June 30, 1994 (Gonzalez "said 
Whitewater-Madison hearings will begin July 26" and that the "hearings have been 
structured to ‘respect the limitations’ agreed to by the House leadership."); Susan 
Schmidt, House Banking Panel Sets Whitewater Hearing Date. Washington (D.C.) Post, 
June 28, 1994 ("House Banking Committee Chairman Henry B. Gonzalez (D-Tex.) 
announced yesterday he will begin Whitewater hearings July 26 . . . ."); Jerry Seper, 
House Panel Invites Fiske To Testify. Washington (D.C.) Times, June 28, 1994 
("Whitewater-Madison Special Counsel Robert B. Fiske Jr. has been asked to testify 
before the House Banking Committee when it begins hearings on the affair July 26.") 
(collectively attached as Ex. A). 

2 See Letter from Hon. H. Gonzalez to J. Ryan, dated July 7, 1994 (attached as Ex. 
B); letter from Hon. H. Gonzalez to J. Fiechter, dated July 7, 1994 (attached as Ex. C). 
A similar request was sent to the RTC by the Senate Committee on Banking, Housing 
and Urban Affairs on June 22, 1994. See Letter from Hon. D. Riegle and Hon. A. 

D’ Amato to J. Ryan, dated June 22, 1994 (attached as Ex. D). 

3 SfiS. Joint Statement on "House Hearings on Whitewater," dated June 15, 1994 
("Joint Statement") (attached as Ex. E). Sfi£.al5Q. Jerry Seper, Whitewater Probe By Hill 
Bank Panel To Call Top Officials. Washington (D.C.) Times, July 6, 1994 ("The House 
Leadership, with bipartisan support, agreed June 15 to hold Whitewater-Madison 
hearings but to limit them initially to the ‘Washington phase* of the Fiske investigation.") 
(Ex. A); i& (Chairman Gonzalez stated that "[t]he Banking Committee is committed to 
holding hearings based on the bipartisan House leadership agreement."). 
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documents that pertain to "contacts between White House officials and officials of the 
Treasury and the [RTC or OTS] related to Madison Guaranty Savings and Loan and 
Whitewater Development Corporation.” Letters from Hon. H. Gonzalez, dated July 7, 
1994. Further hearings on other issues relating to Madison are to be sequenced to occur 
after the Independent Counsel’s completion of the subsequent phases of his investigation. 
See Joint Statement (Ex. E). Presumably, the Committee will request documents 
relevant to the topics to be covered in subsequent hearings as those hearings are 
scheduled. 

The purpose of scheduling the hearings and requests for documents in 
phases, tied to the completion of the separate phases of Independent Counsel Fiske’s 
investigation, is to ensure that Congressional inquiry into the matter does not interfere 
with the Independent Counsel’s investigation. See H.R. Res. 394, reprinted ia 1940 
Cong. Rec. H. 1809 (daily ed. Mar. 22, 1994) ("hearings should be structured and 
sequenced in such a manner that . . . they would not interfere with the ongoing 
investigation of Special Counsel Robert B. Fiske, Jr.”) (attached as Ex. F); Joint 
Statement ("This agreement is consistent with the provisions of H.R. Res. 394, adopted 
by the House on March 22, 1994, which states that any hearings conducted by House 
committees should be structured and sequenced so that they will ‘not interfere with the 
on-going investigation of Special Counsel Robert B. Fiske, Jr. ,M ). Chairman Gonzalez 
has assured Independent Counsel Fiske that the House Banking Committee’s 
proceedings will not jeopardize his ongoing investigation. See Letter from Hon. H. 
Gonzalez to R. Fiske, dated July 1, 1994 (attached as Ex. G). In his July 1 letter, 
Chairman Gonzalez provided Independent Counsel Fiske with a list of potential 
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I witnesses for the first round of hearings for his review "to determine if testimony from 

any of the individuals potentially would compromise [his] ongoing probe." Letter from 
Hon. H. Gonzalez to R. Fiske, dated July 1, 1994. On July 7, the Independent Counsel 
responded that the questioning of most of the witnesses could proceed, if limited to the 
topics on which his investigation has been completed, while the questioning of other 
witnesses at this time could potentially interfere with his investigation. Letter from R. 
Fiske to Hon. H. Gonzalez, dated July 7, 1994 (attached as Exhibit H). 

Defendants are presently in the process of responding to the Committee’s 
July 7 request for documents. Further, both the OTS and RTC will respond in a timely 
manner to any subsequent document requests by the Committee, in connection with the 
hearings that are scheduled when the subsequent phases of the Independent Counsel’s 
investigation are completed. The House Leadership has agreed that "all Members" of 
the House Banking Committee, "will have timely, equal access to necessary documents." 
See Joint Statement (Ex. E). Thus, according to the House Leadership, Rep. Leach will 
have timely access to any documents provided to the Committee with respect to the 
hearings scheduled to begin July 26. In addition, according to the House Leadership, 
Rep. Leach will have "timely equal access" to any documents provided to the Committee 
in connection with any future hearings that are scheduled relating to Madison. 
Therefore, it is possible that when the House Banking Committee hearings relating to 
Madison are ultimately completed, Rep. Leach will have received access to all of the 
documents presently in dispute, and Rep. Leach will have obtained a "collegial remedy" 
without the need for this Court to intervene. 
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Because the process contemplated under the House Rules, H. Res. 394 and 
the Joint Statement for scheduling Committee hearings, requesting documents for review 
by the Committee, and obtaining responses to those Committee requests has now begun, 
the element of urgency based on Rep. Leach’s alleged need for documents to prepare for 
RTC oversight hearings has been eliminated. Defendants suggest that it would be in the 
interest of judicial economy, and consistent with the remedial discretion doctrine, to 
remove this matter from the Court’s calendar until all House Banking Committee 
hearings on Madison and related matters have been completed. At that time, if Rep. 
Leach believes he still has not received access to documents that are the subject of this 
dispute, he may request that this matter be reinstated on the Court’s calendar. 

CONCLUSION 

Defendants suggest that, in the exercise of the Court’s discretion, and in 
the interest of judicial economy, this matter be temporarily removed from the Court’s 
calendar, pending the completion of the House Banking Committee’s hearings relating to 
Madison. 
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Dated: July 8, 1994 Respectfully submitted, 


Carolyn B. Lieberman ~2L pgp^^^j Kirk K. Van Tine 

Acting Chief Counsel D.C. Bar No. 257139 


Thomas J. Segal 
Deputy Chief Counsel 
Elizabeth R. Moore 
Assistant Chief Counsel 
D.C. Bar No. 358769 
Gary L. Goldberg 
Senior Trial Attorney 
OFFICE OF THRIFT SUPERVISION 
1700 G Street, N.W. 

Washington, D.C. 20552 
(202) 906-7039 

Attorneys for Defendant 
Office of Thrift Supervision 


BAKER & BOTTS, L.L.P. 

The Warner 

1299 Pennsylvania Avenue, N.W. 
Washington, D.C. 20004-2400 
(202) 639-7700 

Ellen B. Kulka 
General Counsel 
Andrew E. Tomback 
Deputy General Counsel (Litigation) 
Gregg H.S. Golden 
Counsel 

John C. Binkley 
Counsel 

RESOLUTION TRUST 
CORPORATION 
801 17th Street, N.W. 

Washington, D.C. 20434-0001 

Attorneys for Defendant 
Resolution Trust Corporation 
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CERTIFICATE OF SERVICE 

I certify that on the 8th day of July 1994, a copy of Defendants’ 
Supplemental Brief Regarding Recent Developments was served by hand delivery on 


Bobby R. Burchfield 
Jackson R. Sharman III 
Covington & Burling 
1201 Pennsylvania Avenue, N.W. 

P.O. Box 7566 

Washington, D.C. 20044-7566 

Attorneys for James A Leach 

Mark B. Hopson 
Sidley & Austin 
1722 1 Street, N.W. 

Washington, D.C. 20006 

Counsel for the Republican Leadership 
of the U.S. House of Representatives, 
the Ranking Minority Members of Certain 
Committees of the U.S. House of 
Representatives and the Republican 
Members of the Committee on Banking 
Finance and Urban Affairs of the 
U.S. House of Representatives 
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List of Exhibits 

A. Jerry Seper, Whitewater Probe Bv Hill Bank Panel To Call Tod Officials. 
Washington (D.C.) Times, July 6, 1994; Jerry Seper, Leach Criticizes Narrowed 
Hearings. Washington (D.C.) Times, June 30, 1994; Susan Schmidt, House Banking 
Panel Sets Whitewater Hearing Date. Washington (D.C.) Post, June 28, 1994; Jerry 
Seper, House Panel Invites Fiske To Testify. Washington (D.C.) Times, June 28, 
1994. 

B. Letter from Hon. H. Gonzalez to J. Ryan, dated July 7, 1994. 

C. Letter from Hon. H. Gonzalez to J. Fiechter, dated July 7, 1994. 

D. Letter from Hon. D. Riegle and Hon. A. D’ Amato to J. Ryan, dated June 22, 1994. 

E. Joint Statement "House Hearings On Whitewater," dated June 15, 1994. 

F. H.R. Res. 394. reprinted in 140 Cong. Rec. H 1809 (daily ed., Mar. 22, 1994). 

G. Letter from Hon. H. Gonzalez to R. Fiske, dated July 1, 1994. 

H. Letter from R. Fiske to Hon. H. Gonzalez, dated July 7, 1994. 
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Eljc ®ime$ 

WASHINGTON, D.C., WEDNESDAY. JUIY 6. 1994 ~ 


Whitewater probe 
by Hill bank panel 
to call top officials 


By Jerry Seper 

TMC WHSHMQTON TIMES 


Rep. Henry B. Gonzalez plans to 
call as many as 45 witnesses — 
including 15 White House officials 
— for Whitewater-Madison hear- 
ings. scheduled to begin July 26 
before the House Banking Com- 
mittee. 

The proposed witness list is out- 
lined in a letter to Whitewater- 
Madison special counsel Robert B. 
Fiske Jr. in an effort by Mr. Gon- 
zalez. the committee chairman, to 
“determine if testimony from any 
of the individuals potentially 

would compromise your ongoing 
probe." 

“The Banking Committee is 
committed to holding hearings 
based on the bipartisan House 
leadership agreement.” wrote the 
Tfexas Democrat. "Rest assured. I 
will do everything in my power to 
ensure that the committee’s pro- 
ceedings do not jeopardize your 
investigation." 

The potential witness list has 
some surprises, including: 

• U.S. Attorney Paula J. Casey in 
Little Rock, a friend of President 
Clinton s who declined to investi- 
gate an initial criminal referral by 
government regulators in the 
Whitewater-Madison case and 
then recused herself. 

• Former FBI Director William 
S. Sessions, who was fired last 
July 19 — the day before White 
House Deputy Counsel Vincent W. 
Foster Jr. killed himself — and ha? 


said the investigation of that death 
was “compromised from the be- 
ginning" by White House interfer- 
ence. 

• Former Clinton campaign ad- 
viser Betsy Wright and private in- 
vestigator Jack Palladino, who 
were actively involved in heading 
off reporters looking into the 
Whitewater-Madison affair after it 
surfaced as a campaign issue in 
1992. 

Mr. Gonzalez also listed former 
Associate Attorney General Web- 
ster L. Hubbell. a former law part- 
ner of first lady Hillary Rodham 

Clinton's at the Rose Law Firm m 
Little Rock whose involvement in 
a federal lawsuit involving a failed 
Arkansas thrift has been chal- 
lenged. and Donald B. Mackay, a 
Justice Department prosecutor 
who took over the Whitewater- 
Madison case after Mrs. Casey 
recused herself and later relin- 
quished it to Mr. Fiske after his 
Jan. 20 appointment. 

The House leadership, with bi- 
partisan support, agreed June IS 
to hold Whitewater-Madison hear- 
ings but to limit them initially to 
the “Washington phase" of the 
Fiske investigation. That would in- 
clude a review of the Foster death, 
the handling of his papers, and 
meetings between White House of- 
ficials and regulators looking into 
a failed Arkansas thrift owned by 
a former business partner of Mr. 
Clinton's. 

see PANEL, page AIO 
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PANEL 

From page Al 

Mr. Fiske, who also has been in- 
vited to testify before the commit- 
has asked the House and Sen- 
not to proceed with hearings 
— -il his investigators have com- 
pleted their inquiry and had an op- 
portunity to interview witnesses 
and review documents. 

The potential witness list in- 
cludes former White House Coun- 
sel Bernard W. Nussbaum; Patsy 
L. Thomasson, special assistant to 
the president; and Margaret A. 
Williams, Mrs. Clinton’s chief of 
staff. 

They entered Mrs. Foster’s of- 
fice less than three hours after his 
body was found at Fort Marcy 
Park in Virginia and took doc- 
uments on Whitewater Develop- 
ment Corp., a partnership involv- 
ing the Clintons and James B. 
McDougal, owner of Madison 
Guaranty Savings and Loan Asso- 
ciation. 

Mr. Nussbaum has said that he. 
Miss Thomasson and Ms. Williams 
were in the office for about 10 min- 
utes. Park Police investigators, 
who looked into the death and 
ruled it a suicide, said the visit 
lasted at least two hours. 

It is not known what the Clinton 

'es expected to find. Thomas F 
ck” McLarty, who was White 

use chief of staff, had ordered 
the office sealed after learning Mr. 
Foster was dead, telling Park Po- 
lice he wanted to make sure no pa- 
pers were removed. The office, 
however, remained unlocked over- 
night and was sealed only the next 
morning. 

Citing executive privilege, Mr. 
Nussbaum prevented Park Police 


When an agent 
attempted to look into 
the room he was 
ordered back. 


and FBI agents from looking 
through Mr. Foster’s papers or 
belongings when they went to the 
White House on July 22. FBI 
agents were ordered to sit on 
chairs in a hallway while Mr. Clin- 
ton's aides went through the doc- 
uments. and when one agent at- 
•«*mpted to look into the room he 
■s ordered back to his chair. 


As the Clintons' personal law- 
yer. Mr. Foster handled the sale of 
their half-ownership of White- 
water. a real estate development 
on the White River in northern Ar- 
kansas. and filed tax forms when 
he discovered the partnership did 
not file corporate tax returns over 
a three-year period when the Clin- 
tons were half-owners. 

Other potential White House 
witnesses are Mr. McLarty; White 
House Counsel Lloyd N. Cutler; 
Betsy Pond, Mr. Nussbaum’s for- 
mer secretary; Stephen R. Neu- 
wirth. associate counsel to the 
president; Mark Gearan. White 
House communications director; 
and Lisa Caputo. press secretary 
to Mrs. Clinton. 

Also listed are Harold Ickes, 
deputy White House chief of staff; 
senior adviser Bruce R. Lindsay; 
assistant John D. Podesta; senior 
adviser George Stephanopoulos; 
associate William H. Kennedy III; 
and former assistant David Wat- 
kins. who resigned last month over 
the use of a White House helicop- 
ter on a golf trip. 

Others on the Gonzalez list in- 
clude Treasury Department and 
Resolution Thist Corp. (RTC) offi- 
cials connected to the Whitewater- 
Madison probe or involved in con- 
troversial meetings with the White 
House, which Mr. Fiske has num- 
bered at 20 separate incidents. 

They’ are, among others, 'D-ea- 
sury Secretary Lloyd Bentsen; 
Deputy Secretary Roger C. Alt- 
man; General Counsel Jean Han- 
son; Chief of Staff Joshua Steiner; 
and senior RTC investigator L. 
Jean Lewis, whose inquiry into the 
Whitewater-Madison case re- 
sulted in the RTC criminal refer- 
ral to the Justice Department. 

Mr. Fiske heads an investigation 
into suspected illegal financial ties 
between Madison and Whitewater. 
The former federal prosecutor is 
trying to determine if Madison 
funds were improperly diverted to 
Whitewater and to Mr. Clinton’s 
1984 gubernatorial campaign. 
Madison was seized by federal 
regulators in 1989 at a cost to tax- 
payers of $50 million. 

The Senate voted 56-44 last 
month, along party lines, to begin 
Whitewater-Madison hearings by 
July 29. but only after limiting the 
scope of the inquiry and assigning 

it to the Democra tic-controlled 

Senate Banking Committee. 


The Senate panel of 11 Demo- 
crats and eight Republicans will 
focus on meetings between White 
House officials and federal bank- 
ing regulators, the handling of the 
Foster papers, and the Foster 
death. 

Senators, under terms set out in 
the resolution offered by Senate 
Majority Leader George J. Mitch- 
ell of Maine, will be precluded 
from asking questions about 
’ Vhire .vater n r Madison. 
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Leach 

criticizes 

narrowed 

hearings 

Fosters death 
not on agenda 

By Jerry Seper 
the Washington times 

Rep Jim Leach said yesterday 
that Whitewater-Madison hear- 
ings proposed by House Banking 
Committee Chairman Henry B 
Gonzalez were “unprecedentedly 
restrictive " 

“It should be no surprise to you 
that the minority finds perplexing 
your efforts to further narrow the 
already narrow approach ap- 
proved by the Democratic leader- 
ship of the full House," the Iowa 
Republican said in a letter 

“The Banking Committee has a 
long history of comprehensive in- 
vestigations," said Mr. Leach, 
ranking GOP member on the 
panel. “Yet the hearings outlined 
by your staff would appear un- 
precedentedly restncnve” 

Mr. Gonzalez, Tfexas Democrat, 
has said Whitewater-Madison 
hearings will begin July 26, but 
told the House leadership he does 
not plan to include the death of 
White House Deputy Counsel Vin- 
cent W. Foster Jr. as a hearings 
topic. He said the panel does not 
have the expertise to conduct a re- 
view into the death and suggested 
it be dropped. 

In a letter yesterday to Mr. 
Leach. Mr. Gonzalez said pending 
committee hearings have been 
structured to “respect the limita- 
tions” agreed to by the House lead- 
ership 

The leadership, with bipartisan 
support, agreed June 15 to hold 
Whitewater-Madison hearings, 
but to limit them to the so-called 
“Washington phase” of an ongoing 
investigation by special counsel 
Robert B Fiske Jr 

That would include a review of 
the July 20 death of Mr Foster, 
whose body was found in a Vir- 
ginia park; the White House han- 
dling of the death, which was ruled 
a suicide, and meetings between 
Clinton administration officials 
and government regulators look- 
ing into a failed Arkansas thrift 
owned by a longtime Clinton 



friend and business partner 

"Your letter appears to suggest 
a desire to exceed the limits 
agreed to by the bipartisan leader- 
ship." Mr Gonzalez said, adding 
that a House resolution calling for 
hearings — which Mr Leach sup- 
ported — demanded that they be 
structured "in such a manner 
they would not interfere" with the 
Fiske probe 

He said that while he had “ex- 
pressed concern with certain as- 
pects" of the scope of the hear- 
ings. he was “attempting to 
respect" the House resolution. 

“I trust that this is also your de- 
sire. but frankly, your letter ap- 
pears to suggest a desire to exceed 
the limits agreed to by the bi- 
partisan leadership,” he said. 

Mr Gonzalez has asked the 
White House to produce by July 8 
the documents the panel needs for 
the hearings, and invited Mr Fiske 
and top administration officials to 
testify 

Mr Leach said he was surprised 
the Gonzalez witness list did not 
include Resolution "Rust Coip. 
(RTC) officials from Washington 
or Kansas City. Mo., where, the 
Whitewater-Madison probe begar., 
or Justice Department officials 
who looked into RTC criminal re- 
ferrals involving Madison Guar- 
anty Savings and Loan Association 
and Whitewater Development 
Corp. 

Mr. Leach asked the chairman to 
release “all" internal documents 
the committee has collected from 
the RTC. Office of Thrift Supervi- 
sion. Justice and Treasury depart- 
ments. and the White House, in- 
cluding “all communications at 
and with the district offices.” 

He also objected to Mr. Gon- 
zalez’s decision to preclude the 
Foster death as a hearings topic. 

Mr Leach also said that while 
witnesses Mr Gonzalez invited 
had agreed to appear without sub- 
poenas. “this may not be the case 
with some of the witnesses the mi- 
nority intends to call " He asked 
the chairman to consider issuing 
subpoenas for additional wit- 
nesses 
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House Banking Panel Sets Whitewater Hearing Date 


By Susan Schmidt . 

WathaiRton Pom Stiff Writ* r 

House Banking Committee Chairman Henry B. 
Gonzalez (D-Tex.) announced yesterday he will begin 
Whitewater hearings July 26 and call as his first wit- 
ness special counsel Robert B. Fiske Jr. 

Gonzalez has been opposed to congressional inqui- 
ries into the Whitewater investment held jointly My the 
president. Hillary Rodham Clinton? James B. McDou- 
gal. owner of a now-failed Arkansas livings and loan, 
and his former wife. Susan. But House leaders decided 
this month that the banking committee^hould conduct 
hearings. Hearings also are planned by the Senate 
banking committee, to be started by July 29. 

The congressional hearings will focus on the so- 
called Washington phase of the Whitewater investi- 


gation, and leaders of both houses agreed to wait un- 
til Fiske completes his work in that area before com- 
mencing. 

Fiske has promised to tell Congress this week 
whether Whitewater hearings this summer will inter- 
fere with his investigation. He has said he will release 
a report this week on the death last summer of depu- 
ty White House counsel Vincent Foster. 

Other Washington aspects of the Whitewater affair 
concern how White House aides disposed of White- 
water-related documents in Foster’s office after his 
death, and whether there were improper contacts 
between White House aides and Treasury officials in 
charge of the Resolution Trust Corp.. the agency 
overseeing the banking activities related to the 
Whitewater probe. 
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House panel invites Fiske to testify 


By Jerry Seper 

THE WMSHMGTON TIMES 


Whitewater-Madison special 
counsel Robert B. Fiske Jr. has 
been asked to testify before the 
House Banking Committee when 
it begins hearings on the affair 
July 26. 

Committee Chairman Henry B. 
Gonzalez announced yesterday his 
invitation to Mr. Fiske to testify on 
“certain aspects of the Whitewater 
case." 

In a letter to Mr. Fiske, Mr. Gon- 
zalez's invitation limits the special 
counsel’s pending testimony to the 
"Washington phase" of his ongoing 
Whitewater-Madison probe, which 
Mr. Fiske is now reporting to the 
Justice Department. 

The House agreed June IS to 
hold Whitewater-Madison hear- 
ings but to limit them to the Wash- 
ington matters: 

• A review of the July 20 death 
of White House Deputy Counsel 
Vincent W. Foster Jr., whose body 
was found in a Virginia park. 

• The White House handling of 
the death, which was ruled a sui- 
cide. 

• Meetings between Clinton ad- 
ministration officials and govern- 
ment regulators looking into a 
failed Arkansas thrift owned by a 
longtime Clinton friend and busi- 
ness partner 

“I understand you have ap- 
proached the House and Senate 
leadership, indicating the Wash- 
ington phase of your investigation 
is near completion, and that in the 
near future you will give Congress 
the green light to hold hearings on 
certain issues related to your in- 
vestigation," Mr. Gonzalez wrote to 
Mr. Fiske. 

“Accordingly. I respectfully re- 
quest that you appear before the 
Banking Committeee . . .to discuss 
the scope and findings related to 
the Washington phase of your in- 
vestigation.'' he said. 

A spokeswoman for .\lr. Fiske 
said yesterday he was aware of the 
invitation but had not yet re- 
sponded. He is in Washington to 
deliver the results of the first 
phase to the Justice Department. 

Mr. Gonzalez. Texas Democrat, 
also formally asked the White 
House to produce by July 8 doc- 


uments it needs for the hearings. 
The Senate committee made a 
similar request last week in a let- 
ter co-signed by its Democratic 
chairman and ranking Republican 
member. 

Acting White House Counsel 
Lloyd Cutler said President Clin- 
ton “will cooperate fully with the 
responsible congressional com- 
mittees." 

Mr. Gonzalez has told the House 
Democratic leadership he does 
not plan to include the Foster 
death as part of his committee’s 
Whitewater-Madison review. He 
said the panel does not have the 
expertise to conduct a review into 
the death and suggested it be 
dropped as a hearing topic. 

Mr. Fiske. a former federal pros- 
ecutor. heads an investigation by 
two federal grand juries into sus- 
pected illegal financial ties be- 
tween Madison Guaranty Savings 
and Loan Association and White- 
water Development Corp., a part- 
nership of the Clintons. Madison 
owner James B. McDougal and his 
ex-wife. Susan. 

He is trying to determine if 
Madison funds were improperly 
diverted to Whitewater and to the 
campaigns of several prominent 
Arkansas politicians, including 
Mr. Clinton. Madison, which also is 
the subject of another probe by 
the Resolution TTust Corp., was 
seized by federal regulators m 
1989 at a cost to taxpayers of $50 
million. 

Mr. Fiske has asked the House 
and Senate not to proceed into 
Madison and Whitewater con- 
cerns until his investigators com- 
plete their inquiry, and have had an 
opportunity to interview wit- 
nesses and review documents. 

Sen. Donald W. Riegle Jr., chair- 
man of the Senate Banking Com- 
mittee. said yesterday he had ap- 
pointed a Boston lawyer. J. William 
Codinha. as special counsel to the 
committee for pending Senate 
hearings on Whitewater-Madison. 

Mr. Riegle. Michigan Democrat, 
said Mr Codinha formerly served 
as chief counsel to the U S. Senate 
Select Committee on POW-MIA af- 
fairs. 

• Frank J. Murray contributed to 
this report. 
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Mr. John S. Ryan 

Aoting President and Chief Executive Officer 
Resolution Trust corporation 
801 17th Street r N.W. 

Washington, D.C. 20434 

Dear Hr. Ryan: 

The committee on Banking, Finance and Urban Affairs is 
planning to hold hearings on various aspeots of the so-called 
Whitewater affair. To aeeiet the Committee, please provide copies 
Of all records in your possession or undsr your control, regardless 
of format, ralated to contacts between White House officiale and 
officials of tha Traaaury Dapartmant end the Resolution Trust 
Corporetion (RTC) related to Madison Guaranty Savings and Loan and 
Whitewater Development Corporation. 

Zn order to prepare for the hearings, I also respectfully 
request that you permit the Committee staff to interview you and 
the following other employees of the RTC: 

Wmihlnaton. p.c. Of fie. 

Nr. Sr.pb.n jdtHnoi, Director, Off ic. of Corporat. 
Communications 

Me. Ellen Rulka, General Counsel 

Me. April Breslew, Staff Attorney, Profess ional Liability 
Seotion 

MBllt gtrv B.alorutl Offle. 

Mr. Lee Auaen, Department Heed, Criminal Invest iget lone 
Mr. Mike Caron, Senior Criminal investigator 
Nr. Ren Foust, Investigator 

Mr. Richard Xorlo, Field investigative officer 
Me. Jean Lewie, senior Criminal Investigator 

Z request that the interviews of the Washington, D.C. 
offiolale be conducted on July 11 end July 12, while the interviews 
of the Renees City officials can be conducted at tha regional 
office on July 13 and July 14. Please have your staff contact Mr. 
Donnie Rene or Mr. Joseph Reilly at (202) 225-4247 to make further 
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arrangononto for tho lntorvlowo and doll vary of tho rscords. Tha 
roeorda should too auppliod to tho Coamittoo fay tho olooo of 
touainoas July a, 1904. 

Thanh you for your tlao and eooporation. Tho Connlttoo looks 
forward to your tinoly roaponso. 

With boat vishoa. 



Chairaan 


HMsjr 


2925 



9763 





U.S. HOUSE OF REPRESENTATIVES 

COMMUTH OM lAMUMfli SIUIICC AMO URBAN AFFAIRS 

fin SMSUM HOUSS QffKB lULfiWC 
WAMNSTON. DC 2D6U-SOSO 

July 7, 1994 



Hr. Jonathan Flechter 
icting Director 
Office of Thrift Supervision 
1700 6 Street, N.W. 

Washington, D.c. 20992 

Dear Mr. Flechter t 

The Committee an Banking, Finance and Orhan Affairs « la 
planning to hold hearings on various aspects of the so-called 
Whitewater affair. To assist the Committee, pleaes provide copies 
of all records in your possession or under your control, regardless 
of forest, related to contacts between White House officials and 
officials of the Treasury Department end the Office of Thrift 
Supervision (OT8) related to Madison Guaranty savings and Loan 
(Madison) and Mhitsvatar Development corporation. 

In order to prepare for the hearings, X also respectfully 
request that you peruit the committee staff to interview you and 
Mr. Brian KoCormally, Senior Deputy Chief Counsel for Enforcement 
and Litigation. 

X request that the staff be allowed to interview you on either 
July 11 or July 12. • The interview of. Mr* McCoraally can be 
conducted in Kansas city on either July 13 or July 14. fleas# have 
your staff contact Mr. Detuiis Kane or Mr. Joseph Reilly at (202) 
225-4247 to make further arrange m ents for the interviews and 
document delivery. The documents should be supplied to tbs 
Committee by July 6. 1994. 

Thanh you for your time and cooperation. The Committee looks 
forward to your timely response. 

With best wishes. 



Chairman 


HBGs jr 
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% tnttri States Senate 

COMMITTEE ON BANKING. HOUSING. AND 
URBAN AFFAIRS 

WASHINGTON. DC SOB 104075 


Juno 22, 1994 


Jack Ryan 

Acting Presidant and Chief Executive officer 
Resolution Trust Corporation 
801 Seventeenth Street, K.N. 

Washington, D.C. 20434 

Dear Mr. Ryan: 

On June 21, 1994, the Senate passed Senate Resolution 229, 
a copy of which is enclosed, directing the Committee on Bank- 
ing, Housing, and Urban Affairs to conduct hearings on matters 
specified in the resolution. In preparation for the hearings, 
we are requesting that you provide to the Committee all Resolu- 
tion Trust Corporation records in your custody , control, or 
possession, regardless of format, that relate in any manner to 
the following subjects t 

(a) communications batmen officials of the White House 
and the Department of the Treasury or the Resolution 
Trust Corporation relating to the Whitewater Develop- 
ment Corporation and the Nadi eon Guaranty Savings and 
Loan Association; 

(b) the Park Service Police investigation into the death 
of Vincent Foster; and 

(c) the way in which White House officials handled docu- 
ments in the office of Vincent Foster at the time of 
his death. 

Please be advised that we have sent to Stephen Xatsanoe a 
separate request for documents relating to these subjects. 

To the extent that your office has gathered documents from 
individuals and locations throughout the Resolution Trust 
corporation, please indicate where and from whom each of thosa 
records was obtained. It would also be helpful if you provided 
e list of the records that you are submitting so that the 
Committee and your office have a common list of the records 
supplied by the Resolution Trust Corporation. 
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Jack Ryan 
June 22, 1994 
Pag* TWo 


The records should be delivered to Kelly Cordes , the 
Committee's Chief Clerk, 534 Dlrkaen Senate office Building. 

Kb you know Senate Resolution 229 provides that public hearings 
on this matter begin no later than July 29, 1994. Therefore, 
it is necessary that these documents be received by the 
Cosed ttee no later than July 1, 1994, and prior to that date, 
if possible. 

If you have any questions concerning this request, please 
call Michael Davidson, Senate Legal Counsel, at 224-443S. This 
request is, of course, an initial request and may be supple- 
mented by additional ones. We recognise that you may wish to 
designate a Resolution Trust Corporation official who will be 
responsible for responding to this request. 


Tour cooperation in this matter is greatly appreciated. 
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Cong vtsui of tfje tHmftft &tatm 


%tmst of JlrprnJtTitJtibtf 

MtoK a otaiu SC 20515 


for immediate release 
C ontact: Jeff Biggs 


Xisai Tessier 
Laura Nichols 
Tony Blankley 


June 15 f 1994 
(202) 225*5604 
(202) 225-0600 
(202) 225-5604 
(202) 225-2800 


HOUSE HEARINGS OK "WHITEWATER" 


Th« bipartisan House leadership has reached agreement on 
holding several days of public hearings on three aspects of the 
so-called White water investigation now being conducted by Special 
Counsel Robert B. Fiske, Jr. This agreement is consistent with 
the provisions of H. Res. 394, adopted by the House on March 22, 
1994, which states that any hearings conducted by House 
eoBBLittees should be structured and sequenced so that they will 
"not interfere with the on-going investigation of Special counsel 
Robert B. Fiske, Jr." and is based an Hr. Fiske's statement to 
the bipartisan leadership that his review of these three areas is 
very close to conclusion and that Congressional Inquiry into 
these three areas, once he has completed investigation into them, 
will not impede his overall investigation. Hr. Fiske has 
specifically asked the bipartisan leadership to refrain from 
Congressional inquiry into the other aspects of his investigation 
for now. 

The three subjects of the public hearings will be: the 

White House contacts with Treasury/RTC officials about 
"Whitewater" -related matters; whether the death of Assistant 
white House counsel Vincent Foster was a homicide or a suicide; 
and the white House's handling of the contents of Foster's office 
during the investigation into Foster's death. 

The bipartisan leadership has agreed that bearings on these 
three areas will be held by the Committee on Banking, Finance and 
Urban Affairs and that all Members of that Committee will have 
timely, equal access to necessary documents and may be assisted 
by staff of other committees of the House. The hearings will 
begin within thirty days of notification by Kr. Fiske that be has 
completed his investigation into these three areas. 
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where a ooaple of those s men d n e nt s 
would literally have no time at all for 
debate 

Mr. KILDEE. If the gentleman will 
continue to yield. I would ask the gen- 
tleman If he would be willing to have 1 
hour of debate on each amendment? 

Mr. WALKER. I wish the gentleman 
would withhold the request until we 
have had a chance to check that out 
with the Members who offered the var- 
ious amendments. It may well be that 
when we come back Into session the 
next time, we could agree to that and 
agree to a time limitation at that 
point. I am concerned that we do not 
understand at this point whether or 
not that would be sufficient time for 
various Members to debate their 

Mr. KILDEE. We may very well not 
come back until after the Easter re- 
cess. The gentleman understands that? 

Mr. WALKER. However, at that 
point, certainly, the gentleman at that 
time could raise a time limit request 
that would have been thoroughly 
talked through with the Members who 
have potential amendments on the 
floor. 

Mr. KILDEE. If the gentleman will 
continue to yield, my only point would 
be that It would be easier to go back to 
the floor If we know how much time 
was to be consumed so the leadership 
could make plans accordingly. 

□ 1510 

Mr. WALKER. Mr. Chairman, as I 
would understand It, you could in fact 
get permission in the full House at 
some other time to do that kind of 
time limitation, once it Is agreed to. 
But as far as I know, we have not con- 
sulted with the Members on our side of 
the aisle as to whether or not an hour 
of time would be sufficient for them. It 
may well be in some cases that Is more. 
than enough time. But I do not know 
that to be the case and so, therefore, at 
this time I would have to object. 

Mr. KILDEE. I understand. 

The Chairman pro tempore (Mr. Dar- 
den). Objection is heard. 

Ms. LONG. Mr. Chairman, we are afl aware 
of the link between education and earning po- 
tential— the more you team, the more you 
earn. In order to incre ase toe potential that toe 
youth of our Nation compfato high school, we 
need to take preventive steps to ensure that 
those most at-risk of dropping out— pregnant 
teens— are given toe support they need to 
stay in school. 

A program currently operating in Ind ian a 
has successfully addressed the neada of preg- 
nant teens and, as a result, has i ncr es s sd toe 
birtoweight of their babies and Improves toe 
potential that they win return to high schoo l 
after they give birth. This program, the “Have 
a Healthy Baby" program, tocusea on prenatal 
nutrition and wise lifestyle choices for preg- 
nant teens and adults. It is taught in 138 high 
schools in Indiana and is designed to address 
the issues of daily nutritional choices and toe 
relationship of We-styte choices, such as 
drugs, alcohol and smoking, which affect the 
health of toe baby. Only 2.6 percent of toe 
1.716 f e m a les en r olled in the program gave 


birth to low Mrthwa* » t totonto, co m p ared to 
Meal average of 6.7 percent of bMhs 
being low fairtowaighL The savings to too Med- 
icaid ayatom from tie program are estimated 
at over $4 mttoo. to adcHion, toese leans are 
more Maly to etoy to school while pegnart 
and rotom to school after they gkra birth, giv- 
ing toem a bettor chance of obtaining a job 
that would make them s e n s ufficient 

We cannot ignore toe fact toat toan preg- 
nancy la a serious problem to our country. 
Howavor, It can be a d d re ss e d constructively 
by improving their c ha nce s of having healtoy 
tobies, staying in achooi and becoming con- 
tributing members of society. Everyone bone- 
fks from p rogram s such aa We and I am 
pleased to support toe todueion of p rograms 
Bke “Haw* a Healthy Baby" to H.R. 6. 

Mr. wtt.tiric Mr. Chairman, I move 
that the Committee do now rise. 

The motion was agreed to. 

Accordingly the Committee roee; and 
the Speaker pro tempore (Mr. db la 
Garza) having assumed the chair, Mr. 
Darden, Chairman pro tempore of the 
Committee of the Whole House on the 
State of the Union, reported that that 
Committee, having had under consider- 
ation the bill (HJL 6) to extend for 6 
years the authorizations of appropria- 
tions for the programs under the Ele- 
mentary and Secondary Education Act 
of 1965, and for certain other purposes, 
had come to no resolution thereon. 


SENSE OF THE HOUSE REGARDING 

CONSTITUTIONAL OBLIGATION 

TO CONDUCT OVERSIGHT OF 

MATTERS RELATING TO OPER- 
ATIONS OF THE GOVERNMENT 

Mr. GEPHARDT. Mr. Speaker. I 
move to suspend the rules and agree to 
the resolution (H. Res. 394) to express 
the sense of the House that Congress 
has a constitutional obligation to con- 
duct oversight of matters relating to 
the operations of the Government. 

The Clerk read as follows: 

H.BXS.3M 

Resolved. That it is the Sense o t the Boom 
of Representatives that— 

(a) Congress has a Constitutional obliga- 
tion to conduct oversight of matters relating 
to the operations of the government. Includ- 
ing matters related to any governmental in- 
vestigations which may. from time to time, 
be undertaken. 

(b) The Speaker. Majority and Minority 
Leaders should meet to determine the appro- 
priate timetable, procedures, and forum for 
appropriate Congressional oversight. Includ- 
ing hearings on all matters related to "Madi- 
son Guaranty 8avlngs and Lou Association 
(‘MGS&L'). Whitewater Development Cor- 
poration and Capital Management Services 
Inc. CCMS’)." 

(c) No witness called to testify at these 
hearings shall be granted Immunity under 
sections 6002 and 6006 of Title 16, United 
States Code, over the objection of Special 
Counsel Robert B. Flske. Jr. 

(d) The hearing* should be structured and 
sequenced in each a manner that In the judg- 
ment of the Leaden they would not Interfere 
with the ongoing Investigation of Special 
Counsel Robert B. Flske, Jr. 

The SPEAKER pro tempore. Pursu- 
ant to the rule, the gentleman from 
Missouri [Mr. Gephardt] will be recog- 


nised for 20 minutes, and the gen- 
tleman from Illinois [Mr. Michel] win 
be recognized for 20 minutes. 

Hie Chair recognizes the gentleman 
from Missouri [Mr. Gephardt]. 

Mr. GEPHARDT. Mr. Speaker. I yield 
myself such time ss I may consume. 

Mr. Speaker, this la a resolution pre- 
sented by the gentleman from Illinois 
[Mr. m«™-] and myself. It is a sense 
of the House resolution. It says that 
the Congress has a constitutional obli- 
gation to conduct oversight of matters 
relating to the operations of the Gov- 
ernment, including matters relating to 
any governmental Investigations which 
may from time to time be undertaken. 

It states that the Speaker, the ma- 
jority and the minority leader should 
meet to determine the appropriate 
timetable, procedures, and forum for 
appropriate congressional oversight. 
Including hearings on all matters relat- 
ed to Madison Guaranty Savings to 
Loan Association. Whitewater Develop- 
ment Corp., and Capital M a n a gem ent 
Services. Inc. 

It further states that no witness 
called to testily shall be granted Im- 
munity under certain sections of the 
United States Code over the objections 
of the special counsel. Robert Flake. 

Finally. It says that the hearings 
should be structured and sequenced In 
such a manner that In the judgment of 
the leaders, they would not Interfere 
with the ongoing Investigation of the 
special counsel. Mr. Flake. 

Over the past days and weeks, there 
have been a number of allegations 
lodged, there has been a great deal of 
speculation about the Whitewater De- 
velopment Corp. and the facta sur- 
rounding that corporation. And I might 
add that that speculation la not unim- 
portant. The American people have the 
right to know the facta. Congress has 
an obligation to try to provide those 
facto. 

But we also have an obligation to en- 
sure that our three-branch Government 
does not become a three-ring circus. 

We have an obligation to ensure that 
we find the facto without all the par- 
tisan fingerpointing that only distracts 
us from the real business of the people. 

That la why the minority leader and 
I have submitted this resolution. Be- 
cause while we cannot Ignore 
Whitewater, neither can we allow it to 
Hood this Chamber. 

There la a special counsel In plaoe. 
An independent, objective, and seem- 
ingly Republican-leaning special coun- 
sel. 

He is doing his work, carefully and 
thoughtfully, and I think in quick 
time. 

And there is a role for congressional 
oversight as well. Congressional over- 
sight that does not interfere with the 
special counsel’s work. Congressional 
oversight that is vigilant about the 
facto, and fair in its methods. 

Both parties have now agreed to sit 
down, and try to find the best way to 
structure such oversight hearings — 
without compromising the work of the 



9758 


ear »«niai awe memo 
tmm t MAuemaeasi 

jeeiuMiaavTos 

IMif.wmiMnou 

CMMIUOMAIitfiaB 

umumgmmjvm 

HlftlUUOBttMIUMI 
JOUmfflMODf UMAMAOSSfll 



U.S. HOUSE OF REPRESENTATIVES 

COMMITTU on 0ANUN& FINANCE AND URBAN AFFAIRS 

ONBNUNONfOTKMOCONOMM 

2 i:« luvtufM hours ones imiDtwa 

WASMMOTOft OC 20619*4010 
July 1, 1994 





9 


nr. nob«rt b. risks, Jr. 
offioe of the independent counsel 
Tvo Financial Contra suite 134 
iotas Financial contra Parkway 
Littlo Kook, Arkanoat 73211 

Doar Kr. Plokoi 


Pursuant 'to ths H.Raa. 394 and the rooont biparti tan Houoo 
Laadorship agreement, tho Banking Committee will hold a aorias of 
hearings on tha so-oalled Whitewater affair, z respectfully aok 
for your aaaiatanoa with this oadaavor. 

In ny latter to you dated, March 7, 1994, X assured you that 
tha Committee would not take M ony action that night interfere with, 
compromise or otherwise hinder your inveotigatlon. . . I also 
stated u *y desire to sea this natter thoroughly, promptly, and 
dlapaaalonetely invoet lgatad . * 

in keeping with that praise, X have attached a list of 
potential witnesses for tha committee's upcoming hearing*, Pie*** 
review the lies to determine if teatiaony fron any of the 
lndlvidusia potentially would oompronise your ongoing probe. 

Tha Banking Conalttaa la committed to holding hearings based 
on tha bipartisan Bouse leadership agreement. Rest assured, I will 
do everything in ny power to ensure that tha Committee's 
proceedings do not jeopardise your investigation. 

Thank you for your aseistanea. Tha coanittas looks forVard to 
your timely reply. 



Chairman 


2931 
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Potential Witness List for Whitewater Hearings 

white Hama 

Mr. Lloyd N. Cutler 
Special Counsel to the Prescient 

Mr. Thomas F. McLtrty, HI 
Chief of Staff to the President 

Mr. Bernard W. Nunbaum 
Farmer White House Counsel 

Ms. Betsy Pond 
Secret a ry to Nunbaum 

Mr. Stepbea R. Neuwuth 
Associate Counsel to the President 

Ms. Marpret Ann WUllsms 
Chief of Staff to the First Lady 

Ma Patsy L. Thocnanon 

Special Assistant to the President to Management 

and Admimstretioa end Director of the Office of 
AdnuniftnxlQn 

Mr. Marie D. Qeetin 

Assistant to the President far Communication! 

Ms. Liu M. Caputo 

Press Secretary to the First Lady 

Mr. Harold Ickei 

Assistant to the President and Deputy Chief of Staff 
Mr. Bran R. Lindsey 

Assistant to the President and Senior Advisor 
Mr. John D. Podesti 

Assistant to the President and Staff Secretary 

Ms. Margaret Ana Williams 
Chief of Staff to the Pint Lady 

1 
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Mr. George Stephinopouloi 

Senior Policy Advisor to die President 


Mr. William Kennedy 
Associate Whits House Counsel 

Mr. David Watkins 
Fanner Assistant to the President 
for Management and Administration 


The Honorable Lloyd fientsea 
Secr e t ar y of the Treasury 

The Honorable Roger C. Altman 
Deputy Secretary of the Treasury 

Mr. Jack JL DeVora, Jr. 

Former Frees Secretary for Bentsen 

Mr. Deania L Foreman 
Deputy Oeneial Counsel 
Depanmem of the Itaasury 

Ms. JeenHanaon 
Clencrei Counsel 
Department of the Treuury 

Ms. Joan Logt» Kinder 

Deputy Assistant Secretary far Public Affaire 

Department of the Treasury 

Mr. Joshua Steiner 
Chief of Stiff 
Department of the Treasury 


RTC Withlnetna QffiPlli 

Mr. Stephen Katsuios 
Resoludon Thm Corporation 

Mr. William Rodle 


Z 
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Fedend Deposit Insurance Corporation 

Mi. EUea Kulks 
Otnerel Counsel 
Resolution Trult Corporation 

Mr. Jsek Rysn 

Acting Chief Executive Officer 
Resolution Trust Corparahan 


Mi. April Breslsw. Esq. 
Resolution Trait Cnrpcrmnan 


Regional RTC A QTS OfBdlll 

Mr. Leo Ausu 
Supervisory Invests gur 
Criminal Invearigsw 
Rssol prion Trait Corporation 

Mr. Mike Cmn 
Senior Investigator 
Rceolurion Trait Corporation 

Mr. Ken Foust 
Resolution Trust C or poration 

Mr. Richard iorio 

Field Investigative Officer 

Resohirion Trust Corporation 

Ms. Jean Lewis 

Sealer Qiminel Investigator 

Resolution That Corporation 

Mr. Brian McConaally 
Senior Deputy Chief Counsel 
far Enf o rc eme nt and Litigation 
Office of Thrift Supervision 

Bttgamn fltiraia 

Ms. Pule Casey 
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U.S. Attorney 

Little Rock. Arianui 

Mr. Fletcher Jeekion 
Assistant U.S. Attorney 
Litde Rack. Arkansas 

Mr. Webster Hub bell 

Former Aiiodce Attorney General 

Mr. FH1 Heymaan 

Former Depury Attorney Oenenl 

Mr. B. Mickey 

Trial Aatvney 

Praud Section, Criminal Division 

Other Wltntaaet 

Cjptiin Charles Hume 
U.S. Park Police Heidquanen 

Mr. Jamea Lyooa. Eaq. 

Mr. Jack Pa Haiti no 

Mr. wnUam Sessions 

Fonaer Di r ect or 

Federal Bureau of Investigation 

Ma. Becaey Wright 

CW. 

Unnamed Con fi de n tia l Witness as identified in the Independent Counsel's r e po rt 


& 
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(J, S, Depirtmcnt of JwtJti 
Office of the Independent Counts! 
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via gacuMiu i tuu >,CTTIA » 


The Bceorabls Henry B. Ooniales 
ChiLnan 

CovaietM on Banking, Finance 

OBi ted * ifeftee*gbu— of representatives 
3&BS Sayburn House Office Building 
Washington. B.C. MM MM 

fluixiu fimtlui 


X hsvs re vi e w e d the list of potenelal witnesses which you 
hevo eselosed with your letters of July 1 end July 1, ire* end hews 
the following a nu ntsi 


^ Tr m»4wa that the questions ere Halted to the areas of 
(1) cswteots between White Bouse end treesury officials relating to 
me investigational (2) the handling of Vincent W. renter. Jr. ‘e 
iionneenrg la the White House in the days following hie death i and 
(Si the Bask Police investigation Into Nr. footer's daeth. we have 
no objection to your obtaining teatlacay fxoa eny of tho following 
Individuals a 


white «nuaa 

Mr. Uoyd I. Cutler 

gpeeial Cnawel to the -President 


Mr. thaws S r. Mcterty, XXI 
Chief of Staff to tfco President 
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The Honorable Henry 5. Gonsalec 


My 7 t 1994 


Hr. Stephen R. Heuwirth 
Asaooiate Counsel to the President 

Me. Margaret Ann William* 

Chief o£ staff to the Piret Lady 

H«. Petey h. Thowaseon 
fip^iel Aeeietant to the President 
for Management end Administration end 
Director of the office of Administration 

Hr. Mark p. Gears* 

Aeeietant to the President for Cbeewnication* 

He. Liee M. capufco 

Preee Secretary to the Piret Lady 

Hr. Harold Zckee 

Aealetent to the Praeident end Deputy Chief of Staff 
Mr. Bruce R. Lindsey 

Assistant to the President and Senior Advisor 
Hr. John d. Podeete 

Aeeietant to the Preeidant and Staff Secretary 

Hr. George Stephanopoulos 

Senior Policy Advisor to the President 

Hr. william Kennedy 
Associate White House Counsel 

Hr. David Hatkine 
Pormer Assistant to the President 
for Management and Administration 


Tmamy 


The Honorable Lloyd Bents an 
Secretary of the Treasury 


The Honorable Roger C. Altaian 
Deputy Secretary of the Treasury 


2 
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Tht Honorable Mftnxy B. Gonuln 


JUly 7, km 


Mr. Jack R. DeVtoJft, Jr. 

Fames Mm tantiry for Seoretary Banteen 

Mr. Dannia X. foreran 
Deputy Gaitaral Oouaaal 
Department of the Treasury 

Ma. Jean Hanaoo 
Oanaral Oouaaal 
Department of tha Treasury 

M# a Joaa toyifl^ Kiadot 

Oaputy Assistant faoratary for Public Alfa Ira 
Department of tha Traaauxy 

Nr. Joshua Bteinev 

Odd of Staff 

Depart nant of tha Traaauxy 


RTC Washington Officials 

Mr. Stephan Xataanoa 
ftesolutlon Truat corporation 

Mr. Willie* Roe 11a 

Federal Depot It Insurance Corporation 

Ms. sllen Kulka 
Oanaral counsel 
taaolution Truat corporation 

Mr, joha Is Jtyia 

hoeing Chiaf Executive Off tear 

Resolution Truat Corporation 

April Breslav, lag. 

Baaolution Trust Corporation 


Idglflnal. BTC and -OT aiilsUla 


with Annprci. uw wan uootr tn« Catcgoev 

■Regional RTC fc or* Officials, ■ we are In ths proceaa of 
Investigating a masher of allagatlona arising out of Interviews 
hold with representatives from ths RTC Kansas city Field office. 


respect to the people 


L. 


v j38 
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Th« Honorable Ksiury 1. Oonzalsi 


July 7, ism 


X* part of our investigation Into contact* between the White House 
end treasury official*, we have completed our investigation into 
the olreumseance* surrounding a oonvereation between Jean Lewie end 
April Brealaw on February a. 1JS«. However, ve are still 
investigating other natters concerning the Kansas city office. 
Testimony from Hr. Lee Ausea. Supervisory Investigator, criminal 
Investigator, Resolution Trust Corporation; Mr. Mike Caron, Senior 
Investigator Resolution Trust Corporation; Hr. Ken Foust. 
Resolution Trust Corporation i Mr. Richard lorio, plold 
investigative Officer. Resolution Trust Corporation, and froa Ms. 
Lewis herself aa to these other setters would pot ent ial l y 
co mpromise our investigation. 

With respect to Mr. Brian Mccermally, Senior Deputy Chief 
Counsel for Bnforosmsnt and Litigation, Office of thrift 
Supervision, end Mr. Jonathan riecbter. Anting Director, offlca of 
Thrift Supervision, we will have eoaplated our investigation i n t o 
that situation by the tins of your hearing and we do not object, to 
bie being called es e witness. 


PfMrt—lAtft JUfltlCR 

with respect to the people listed under the category 
■Department of Justice,* they are all potentially Involved in the 
investigation described above which includes issues relating to the 
handling of an RTC referral. Testimony from Mb. Paula Casey, U.S. 
Attorney, Little Rock. Arkansas; Mr. Fletcher Jackson, Assistant 
0.8. Attorney, Lite Is Rock, Arkansas; Mr. Webstsr Hubbell. Former 
Associate Attorney General; Mr. Philip C. Reymans, Former Deputy 
Attorney General; Mr. Donald B. Mackey, Trial Attorney, Fraud 
Section, criminal Division; Mr. Don K. Pettus, Special Agent in 
Charge, Federal Bureau of Investigation or Mr. Charles a. Banks, 
former a.s. Attorney, Little Rook, Arkansas would potentially 
compromise this investigation. 


other MtatiM 

With reepeot to the people listed under the category 
■Other Witnesses,* we would object to the celling of the person 
named *C.W. * since we have agreed to keep his identity 
oenfldential. He have no objection to the testimony of Captain 
Charles HUme, U.S. Park Police Headquarters; Jamas Lyons, Ktq. i Mr. 
jack Palladino, Mr. William Sees ions. Former Director, Federal 
Bureau of Investigation; Ms. Betsey Wright, or Mr. C. Boyden Gray, 


< 2:09 
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The H&nortblft Henry B. Gonzales 


July 7, 11)4 


eoxMr casual to the >re*ident, Buah Administration if chat 
testimony is llwlfcad to Hr. Poster's death or anyone of the three 
subjects outlined above. 


provide it 


It you need any further Information. ; will be glad to 



cot The Honorable Janet A. leach 
Hanking Minority Membe r 
Conoifetaa on Hanking, Finance 
and Urban Affaire 


s 
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BY HAND DELIVERY 

Nancy Mayer-Whittington 
Clerk 

United States District Court 
for the District of Columbia 
3rd and Constitution Avenue, N.W. 

Washington, D.C. 20001 

Re: James A Leach v. Resolution Trust Corporation 

ansi Oflfee of Thritl Supervision. Civ. No. 94-1033 

Dear Ms. Mayer-Whittington: 


Transmitted herewith for filing are the original and two copies of 
Plaintiffs Response to Defendants' Supplemental Brief Regarding Recent 
Developments, Please have one copy date-stamped and return it to the 
messenger who is delivering this filing. 


Enclosures 


Sincerely yours, 



f Jackson R. Sherman III 
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IN THE 

UNITED STATES DISTRICT COURT FOR 
THE DISTRICT OF COLUMBIA 


) 

) 

) 

) 

) Civ. No. 94-1033 (CRR) 
) 

) 

) 

) 

) 

) 

) 

) 


PLAINTIFF’S RESPONSE TO DEFENDANTS’ 




This memorandum addresses Defendants' Supplemental Brief Regard- 
ing Recent Developments, served the afternoon of July 8, 1994. In that 
Supplemental Brief, Defendants purport to describe a recently-scheduled hearing 
before the House Banking, Finance and Urban Affairs Committee ("the Committee") 
addressing Madison Guaranty Savings & Loan ("Madison Guaranty* 1 ) and other 
issues. In view of the imminent hearing, Defendants request that "this matter be 
temporarily removed from the Court’s calendar." (Supp. Br. at 5.) Defendants' 
request is merely their latest excuse to avoid a decision on the merits. Plaintiff 
vigorously opposes any such delay for several reasons. 

First Defendants have still not produced, nor have they indicated if or 
when they will produce, all documents sought by Plaintiff. Rather, Defendants have 


JAMES A. LEACH, 

Plaintiff, 

v. 

RESOLUTION TRUST CORPORATION 
and 

OFFICE OF THRIFT SUPERVISION, 

Defendants. 
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made available only a small volume of documents purportedly relating to the so- 
called "Washington phase" of the Fiske investigation. They continue to withhold 
many other categories of documents, including documents relating to the failure of 
Madison Guaranty, board minutes, examination reports, and other matters. More- 
over, the circumstances under which they have made this small volume of documents 
available are, to say the least, unprecedented and bizarre. The documents are being 
made available to the Ranking Minority Member's staff in Room 2220 of the Rayburn 
House Office Building under armed guard . The staff personnel are not allowed to 
remove documents from that room, or even to remove their personal notes 
concerning the documents from that room. This unprecedented restriction on access 
to documents cannot be justified by the public interest in confidentiality. Indeed, 
when the Ranking Minority Member’s staff was permitted access to documents 
relating to the Banca Nazionale del Lavoro ("BNL"), some of which involved United 
States relations with Iraq and were classified as national security secrets, the 
documents were maintained in a locked file cabinet, but there were no restrictions on 
use of personal notes and certainly no armed guards. 

Second, the scheduling of a hearing specifically encompassing Madison 
Guaranty makes even more clear that Defendants are violating their policy of making 
available to the Ranking Minority Member any requested documents pertaining to a 
failed thrift that is the subject of Committee hearings. D. Opp. at 36 (describing 
Defendants’ "general policy of releasing exempt documents where a formal investi- 
gation or other official action has been duly authorized by the Committee.'') 5e§ also 
Jt. St. of Facts, UH 12-14. As Plaintiff has demonstrated (P. Opening Mem. at 20-21; 


P. Reply Mem. at 5-6; Seidel Decl. fl 9 & Exs. 4-8; Jt. St. 1.11-14), in prior 
instances in which the Committee has held hearings on failed savings & loans, 
Defendants have made all files relating to the savings & loans available to the 
Ranking Minority Member. The scheduled July 26, 1994 hearing is, of course, in 
addition to the semi-annual hearings required by FIRREA, the Committee's on-going 
oversight responsibilities over Defendants, and its on-going investigation of the 
savings & loan industry. (P. Reply Mem. at 4, 29.) Never before have Defendants 
attempted to withhold from the Ranking Minority Member documents pertaining to a 
failed savings & loan that is clearly under investigation by the Committee. 

Third. Defendants' assertion that the hearing will be strictly limited is 
undermined by a recent letter from Committee Chairman Henry Gonzalez to Speaker 
of the House Thomas Foley: 

"As to the contacts between the White House, Treasury, and 
Resolution Trust Corporation related to the failure and resolution 
of Madison Guaranty Savings & Loan, this leads directly into the 
question of whether there was improper conduct in the handling 
of Madison. A hearing that fails to address this will be seen as 
arbitrary, incomplete and not credible, as editorial comment 
already shows." (Attached hereto as Ex. K.) 

Thus, Defendants' unilateral attempt to produce only those documents that might be 

germane to this hearing presupposes that they know, when even the Chairman of the 

Committee does not know, the bounds of the hearing. An effort by this Court to 

predict the bounds of the hearing would both entwine the Court in a possible intra- 

Committee controversy, and be wholly speculative. The only reasonable solution is. 

as Defendants concede they have done in the past, for Defendants to make available 

all documents pertaining to the institution at issue. 
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Ftnallv. as the foregoing demonstrates, the dispute before the Court 
remains real and urgent. Plaintiff and Defendants disagree about what rights, if any, 
Plaintiff has pursuant to the Freedom of Information Act and the Administrative 
Procedure Act to receive the documents in his capacity as Ranking Minority Member. 
The mere possibility that, at some undefined time in the future, Defendants might 
decide to provide the documents to Plaintiff is not a basis for the Court to remove this 
case from its calendar. If anything, as the Court recognized at the May 16, 1994 
hearing, the recent scheduling of a Committee hearing addressing Madison Guaranty 
makes a prompt decision even more important 


CONCLUSION 

For the reasons set forth above, Plaintiff urges the Court to hear 
argument on the cross-motions for summary judgment at its earliest opportunity, but 
in any event sufficiently in advance of the July 26, 1994 hearing to allow Plaintiff and 
his staff time to review the documents at issue prior to that hearing. 

Respectfully submitted, 



Bobby R. Burchfield 
(D.C. Bar No. 289124) 

Jackson R. Sharman III 
(D.C. Bar No. 428799) 
Covington & Burling 
1201 Pennsylvania Avenue, N.W. 
P.O. Box 7566 
Washington, D.C. 20044 
(202) 662-6000 


DATED: July 11, 1994 


Attorneys for the 
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CERTIFICATE OF SERVICE 

I hereby certify that I have caused true and correct copies of the 
foregoing Plaintiffs Response to Defendants' Supplemental Brief Regarding 
Recent Developments to be hand-delivered to the following parties, on this 1 1th 
day of July, 1994: 

Kirk K. Van Tine 
Jesse R. Adams III 
BAKER & BOTTS, L.L.P. 

The Warner 

1299 Pennsylvania Avenue, N.W. 

Washington, D.C. 20004-2400 

Elizabeth R. Moore 

OFFICE OF THRIFT SUPERVISION 

1700 G Street, N.W. 

Washington, D.C. 20552 

John C. Binkley 

RESOLUTION TRUST CORPORATION 
801 17th Street, N.W. 

Washington, D.C. 20434-0001 
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IN THE 

UNITED STATES DISTRICT COURT FOR 
THE DISTRICT OF COLUMBIA 


) 

) 

) 

) 

) Civ. No. 94-1033 (CRR) 
) 

) 

) 

) 

) 

) 

) 

) 

) 


PLAINTIFF'S EXHIBITS FOR ORAL ARGUMENT 


Bobby R. Burchfield 
(D.C. Bar No. 289124) 

Jackson R. Sharman III 
(D.C. Bar No. 428799) 
Covington & Burling 
1201 Pennsylvania Avenue, N.W. 
P.O. Box 7566 
Washington, D.C. 20044 

Attorneys for the Plaintiff 


DATED: July 14, 1994 


JAMES A. LEACH, 

Plaintiff, 

v. 

RESOLUTION TRUST CORPORATION 
and 

OFFICE OF THRIFT SUPERVISION, 

Defendants. 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA f 

) 

) 

) 

) 

) 

) Civ. No. 94-1033 (CRR) 

) 

) 

) 

) 

) 


JOINT STATEMENT OF FACTS 


Pursuant to the Court's May 16, 1994 Order, Plaintiff James A. Leach ("Rep. 
Leach") and Defendants Office of Thrift Supervision ("OTS") and Resolution Trust 
Corporation ("RTC") file this Joint Statement of Facts. In its May 16, 1994 Order 
recognizing that the parties may disagree as to certain facts, the Court directed the parties to 
submit a joint statement of frets that includes both undisputed, material frets and any 
disagreements about whether a fret is undisputed or whether a fret is material. Therefore, 
the parties submit a joint natement of frets that is subdivided into four categories: 1) joint 
statement of undiluted and material frets; 2) joint statement of undisputed frets as to which 
materiality is disputed; 3) Plaintiff's statement of frets which Plaintiff believes to be material 
and as to which Plaintiff believes there is no genuine dispute; and 4) Defendants' statement 
of frets which Defendants believe to be material and as to which Defendants believe there is 
no genuine dispute. 


JAMES A. LEACH, 

Plaintiff, 

v. 

RESOLUTION TRUST CORPORATION and 
OFFICE OF THRIFT SUPERVISION, 

Defendants. 
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I. Joint Statement Of Undisputed And Material Facts. 

1. Rep. Leach is the duly elected Member of the United States House of 
Representatives from the First Congressional District of Iowa. Rep. Leach is presently the 
Ranking Minority Member of the House Committee on Banking, Finance and Urban Affairs 
("House Banking Committee"). 

2. In his capacity as a Member of Congress and as the Ranking Minority 
Member of the House Banking Committee, Rep. Leroh has requested that Defendants 
produce all documents in their possession, custody or control pertaining to Madison Guaranty 
Savings ft Loan Association ("Madison") and its affiliates and subsidiaries. 

3. The Defendants in this lawsuit have treated Rep. Leach’s request as one 
made pursuant to the Freedom of Information Act ("FOIA"). 

4. Rep. Leach has exh a us ted his administrative remedies in seeking 
documents pertaining to Madison and its subsidiaries from RTC and OTS. 

5. Neither Defendant has withheld documents pertaining to Madison based 
on a claim of executive privilege. 

6. The House Banking Committee has legislative oversight responsibility 
for the activities of RTC, OTS, the Financial Institutions Reform, Recovery and Enforcement 
Act of 1989 ("FIRREA"), and other banking statutes, including the manner in which the 
Defendants have dealt with the failure of Madison. 

7. On March 22, 1994, by a vole of 408 to 13, the House of 
Representatives adopted H.R. Res. 394 which provides in foil: 

Resolved, That it is the Sense of the House of 

Representatives that - 

(a) Congress has a Constitutional obligation to conduct 

oversight of matters relating to the operations of the 

- 2 - 
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government, including matters related to any governmental 
investigations which may, from time to time, be undertaken. 

(b) The Speaker, Majority and Minority Leaders should 
meet to determine the appropriate timetable, procedures, and 
forum for appropriate Congressional oversight, including 
hearings on all matters related to "Madison Guaranty Savings 
and Loan Association (‘MGS&L’), Whitewater Development 
Corporation and Capital Management Services Inc. (‘CMS’)." 

(c) No witness called to testify at these hearings shall be 
granted immunity under sections 6002 and 6005 of Title 18, 

United States Code, over the objection of Special Counsel 
Robert B. Fiske, Jr. 

(d) The hearings should be structured and sequenced in 
such a manner that in the judgment of the Leaders they would 
not interfere with the ongoing investigation of Special Counsel 
Robert B. Fiske, Jr. 

Rep. Leach voted for H.R. Res. 394. 

8. On May 24, 1994, Rep. John Doolittle introduced H.R. Res. 437, 
under which five House Committees would formally initiate oversight hearings on Madison 
before August 15, 1994. Rep. Leach co-sponsored H.R. Res. 437. 

9. The RTC has submitted all annual and semi-annual reports to Congress 
required by 12 U.S.C. ${ 1441a(k)(4) & (5). The Thrift Depositor Protection Oversight 
Board ("Oversight Board”) and the RTC submitted their most recent semiannual reports to 
Congress on November 1, 1993 and April 29, 1994. 

10. The Chairman of the House Banking Committee has not requested the 
RTC or the Oversight Board to attend oversight hearings relating to the April 29, 1994 
semiannual report submitted by the RTC and the Oversight Board. An oversight hearing 
concerning the November 1, 1993 semiannual report was originally scheduled by the 
Chairman of the House Banking Committee for March 24, 1994, but was postponed and has 
not been rescheduled. The hearing was postponed without a vote of the Committee. Under 
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the House Banking Committee Rules, the Chairman may postpone hearings without obtaining 
a vote by the Committee. 

11. On February 21, 1991, then-Ranking Minority Member Chalmers P. 
Wylie wrote to the Honorable L. William Seidman, Chairman of Defendant RTC, 
referencing "the House Banking Committee's continuing efforts to monitor problems in the 
savings and loan industry as they relate to deposit insurance reform," and requesting copies 
of the board of directors minutes and examination r ep ort s of Columbia Savings and Loan of 
Beverly Hills, California, for the five years prior to its conservatorship. All requested 
documents were provided. A response letter from Mr. Seidman to Rep. Wylie, dated March 
22, 1991, r e fe re n ces Rep. Wylie's request for "information in connection with the House 
Banking Committee's continuing efforts to monitor problems in the savings and loan 
industry." Defendant RTC provided the Ranking Minority Member and his staff access to 
RTC investigative files relating to Columbia Savings and Loan at the office of Defendant 
RTC. The documents provided to the Minority included minutes of board of directors 
meetings (with exhibits), confidential memoranda summarizing the documents, as well as 
materials that in the opinion of Defendant RTC were subject to the attorney work-product 
doctrine. At the time Rep. Wylie's request was made, the House Banking Committee was 
conducting an investigation into deposit insurance reform, and the Committee held a hearing 
on that subject six days after Rep. Wylie submitted his request. 

12. The Committee conducted an investigation, faHmting hearings, 
concerning Charles Keating and Lincoln Savings and Loan Association of Irvine, California. 
During that investigation. Defendant CIS provided the Ranking Minority Member and his 
staff a cce ss to documents he req u este d relating to Lincoln, i nc l udi n g e x a m i n ati on reports and 
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all supervisory materials, many of which were not requested by the Committee or Chairman 
Gonzalez. 

13. The Committee conducted an investigation of Silverado Savings and 
Loan Association of Denver, Colorado. In a letter from Hon. H. Gonzales to T. Ryan, 
dated April 6, 1990, the Chairman of the Committee stated, "[a]s part of [the Committee's 
oversight responsibility for the thrift industry], I have directed the investigative staff of the 
Committee to conduct interviews and gather information covering the supervision, regulation 
and subsequent closing of Silverado Banking, a Savings and Loan, of Denver." During that 
investigation. Defendant OTS allowed the Ranking Minority Member and his staff access to 
documents he requested relating to Silverado, including examination reports and all 
supervisory materials, in Washington, D.C. and Topeka, Kansas. In response to that 
request, Jonathan Fiechter on behalf of Defendant OTS wrote: "As you are aware, the 
Freedom of Information Act ("FOIA”) specifically protects examination reports and other 
materials from public disclosure.” 

14. The Committee conducted an investigation into the failure of CenTrust 
Savings and Loan Association of Miami, Florida. 

a. During the 101st Congress, the Chairman of the Committee 
requested L. William Seidman, Chairman of the Federal Deposit Insurance Corporation, to 
produce records relating to CenTrust Simultaneously, the Chairman of the Committee 
requested Defendant OTS to provide "committee personnel assigned by me . . . complete 
access" to records relating to CenTrust The OTS and RTC provided the Ranking Minority 
Member and his staff with records he requested relating to CenTrust including but not 
limited to, examination r eports, criminal referrals, telephone logs, desk calendars, and 
internal memoranda. 

- 5 - 
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b. Subsequently, during the 102nd Congress, the Chairman of the 
Committee signed a subpoena to Defendant OTS seeking certain confidential CenTrust 
documents. Defendant OTS provided the Ranking Minority Member and his staff with 
a ccTM to investigative materials he requested simultaneously with the access provided to the 
rest of the Committee. In addition, Defendant RTC provided the Ranking Minority Member 
and his staff with materials regarding CenTrust during the 102nd Congress. 

15. The parties jointly stipulate to the authenticity of the documents 
attached to the Declaration of Joseph L. Seidel filed on May 16, 1994. 

16. The parties jointly stipulate to the authenticity of the documents 
attached as Exhibits to the Defendants’ Memorandum in Support of Defendants’ Motion to 
Dismiss, or for Summary Judgment and in Opposition to Plaintiff's Motion for Summary 
Judgment filed June 6, 1994. 

n. Joint Statement Of Undiluted Facts As To Which Materiality Is Disputed. 

A. Undisputed Facts Which Defendants Believe Are Material. 

1. The House of Representatives, as a whole, has not issued a subpoena or 
other authorized written request for the documents at issue in this litigation. Further, no 
Committee of the House, or any Committee Chairman, has issued a subpoena or other 
authorized written request for the documents at issue. 

2. The House Banking Committee has not voted to authorize an 
investigation or hearings on Madison, Whitewater Development Corporation, or Capital 
Management Services Inc. 

3. Neither the House of Representatives, as a whole, nor the House 
Rankin g Committee has specifically assigned any oversight or investigative authority to any 
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individual Member of the House with respect to Madison, Whitewater Development 
Corporation or Capital Management Services Inc. 

4. Hon. Henry B. Gonzalez, Chairman of the House Banking Committee, 
has not made any request to Defendants for any information on Madison, Whitewater 
Development Corporation or Capital Management Services Inc. 

B. Undisputed Facts which Plaintiff Believes Aa Material. 

1. Published reports indicate that the failure of Madison has cost United 
States taxpayers approximately $67 million. A number of questions have been raised by state 
and federal regulatory authorities, the media and Congress concerning Madison. 

2. On March 17, 1994, Senator Donald Riegle of Michigan, Chairman of 
the Senate Committee on Banking, House, and Urban Affairs, which has oversight 
responsibility over Defendants and FIRREA for the United States Senate, stated on the floor 
of the Senate: 


"Within the text of that part of [FIRREA] we 
went so far as to say that any institutions that 
failed in that time period [January 1, 1989 
through a date between January 1 and July 1, 
1995] . . . that if any Senator on the Committee 
wanted to come in and ask questions about that 
particular institution, that they had the right in 
law to do so. We did not foresee the Madison 
case at that time, but it applies precisely to the 
Madison case and every other case out of that 
time period. So the other day, when officials 
from the RTC came in to present their semi- 
annual r ep or t, every member of the Senate 
Banking Committee had the legal right and 
authority to ask specific questions about any 
institution that failed [between 1989 and 1995], 
and that included Madison Guaranty." 

Cong. Rec. S3153 (daily ed., March 17, 1994). 
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3. On December 9 t 1993 Congressman Henry B. Gonzalez, Chairman of 
the Committee, stated: 


"I might add that we simply have not closed out 
as a Committee, and certainly I as a Chairman, 
the BNL, BCCI, or for that matter, we have yet 
to issue, at least whether we call it a staff or a 
Chairman's report, on the savings and loan and 
banking situations. There seems to be a 
complacency and a smugness at this point, but as 
I see it, we are not out of the shadows in our 
country, and it wouldn't take much to knock 
down the house of cards that has been building up 
here, and this Committee has a responsibility - 
prime responsibility." 

House Banking Committee Hearing No. 103-104, Granting Sovereign Immunity to Sheik 
Zayed, the Emir of Abu Dhabi, December 9, 1993. 

4. On March 17, 1994, the United States Senate, during consideration of 

S. 1275, adopted an amendment offered by Senate Majority Leader Mitchell and Senate 
Minority Leader Dole authorizing hearings relating to Madison, Whitewater Development 
Corporation, and Capital Management Services, Inc. 

5. After passage of S. 1275 by the Senate and H.R. Res. 394 by the 
House, President Bill Clinton stated in a nationally televised news conference on March 24, 
1994: 


I support the actions of the House and the Senate clearing the 
way for hearings at an appropriate time that does not interfere 
with [Special Counsel Robert] Fiske's responsibilities. And I 
will c o operate with their work as well . . . cooperation, 
disclosure, and doing the people's business are the order of the 
day. 


6. Except for the subpoena concerning CenTnist issued by the Committee 
to Defendant OTS during the 102nd Congress, in none of the investigations described in 
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paragraphs 1.11 through 1.14 did the Chairman issue a formal subpoena to Defendants for 
documents. 



1. As part of his oversight responsibilities over Defendants OTS and RTC 
pursuant to the Constitution, the Financial Institutions Reform, Recovery and Enforcement 
Act of 1989 ("FIRREA"), and House Rules, Rep. Leach has requested that the Defendants 
produce all documents in their possession, custody, or control pertaining to Madison 
Guaranty Savings & Loan Association (*Madison Guaranty*) its subsidiaries, and affiliates. 
Rep. Leach has requested these documents pursuant to the Freedom of Information Act 
("FOIA"), the Administrative Procedure Act, Defendants* custom and practice of providing 
documents pertaining to failed savings and loan institutions to the Ranking Minority Member 
of the Committee, the United States Constitution, and FIRREA. 

2. By letter dated August 9, 1993, from Rep. Leach to Mr. Jonathan L. 
Fiechter, Acting Director of Defendant OTS, the Ranking Minority Member sought 
information concerning financial derivatives for purposes of a minority report on the effect of 
derivatives on the global financial system. On October 4, 1993, Mr. Fiechter provided the 
requested information to Rep. Leach. In addition. Defendant OTS provided a confidential 
examination r epor t and supervisory memorandum concerning Franklin Savings Association 
based upon an oral request from the staff of the Ranking Minority Member. Although the 
Committee later conducted hearings on financial derivatives, those hearings were initiated 
after Defendant OTS provided information in response to the Ranking Minority Member. 

3. As of March 22, 1991, neither the Committee nor Chairman Gonzalez 
had requested any documents relating to Columbia Savings and Loan. 
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4. In none of the investigations described in paragraphs 1. 1 1 through 1. 14 
did the Senate, House, or Committee vote to authorize access to documents by the Ranking 
Minority Member. 

5. The executive branch was engaged in ongoing criminal and civil 
investigations and law enforcement proceedings during all of the investigations described in 
paragraphs 1. 11 through 1.14. At no time did any representative of Defendants RTC or OTS 
inform the Ranking Minority Member that such executive branch investigations or 
proceedings were harmed or compromised, nor did Defendants withhold documents based 
upon such a concern. 

IV. Defendants* Statement Of Facts Which Defendants Believe To Be Material And As 
To Which Defendants Believe There Is No Genuine Dispute. 

1. While Rep. Leach reserves the right to do so, at present. Rep. Leach 
has not challenged Defendants* assertion that the documents at issue are exempt from 
disclosure by virtue of the FOIA. 

2. In 1991, for the reasons set forth in the letters from T. Ryan to Hon. 
F. Riggs, dated April 1, 1991 and July 18, 1991 (attached as Exs. 19 and 20 to the 
Defendants’ Memorandum in Support of Defendants’ Motion to Dismiss, or for Summary 
Judgment and in Opposition to Plaintiffs Motion for Summary Judgment ("Defendants' 
Memorandum")), the OTS denied a request from an individual Member of the House 
Banking Committee for confidential and privileged agency information pertaining to 
Centennial Savings ft Loan ("Centennial"). In response to a similar request for documents 
pertaining to Centennial from the then-Ranking Minority Member of the House Banking 
Committee, the OTS, for the reasons set forth in the letter to Hon. H. Gonzalez from T. 
Ryan dated June 8, 1992 (Ex. 24 to Defendants’ Memorandum), released the requested 
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materials only after the OTS received a letter from the Chairman of the House Banking 
Committee authorizing OTS compliance with the then-Ranlring Minority Member’s request. 

3. In 1993, the RTC denied a request for privileged and confidential 
materials submitted by Rep. Patricia Schroeder as an individual Member of Congress. 
However, for the reasons set forth in the letter from P. Knight to Hon. F. McCloskey dated 
July 13, 1993 (Ex. 25 to Defendants' Memorandum), the RTC granted the request when 
submitted by the Chairman of the Subcommittee on Civil Service. 

4. The OTS is not required by 12 U.S.C. M 1441a(k)(4) or (5) to submit 
reports to Congress. The Director of the OTS is an ex officio member of the Oversight 
Board. Stt 12 U.S.C. ft 1441a(a)(3XA)(iii). 

5. Although Chairman Gonzalez's March 2, 1990, letter requesting 
documents relating to CenTrust was sent to L. William Seidman, Chairman of the FDIC, the 
FDIC acted as managing agent of the RTC at the time. 
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Dated: June 13, 1994 


Respectfully submitted, 


Bobby R. Burchfield 
Jackson R. Sharman III 
COVINGTON Sl BURLING 
1201 Pennsylvania Avenue, N.W. 
P.O. Box 7566 

Washington, D.C. 20044-7566 
Attorneys for James A. Leach 


Kirk K. Van Tine 
D.C. Bar No. 257139 
Jesse R. Adams m 
D.C. Bar No. 03600 
BAKER & BOTTS, L.L.P. 

The Warner 

1299 Pennsylvania Avenue, N.W. 
Washington, D.C. 20004-2400 
(202) 639-7700 

Ellen B. Kulka 
General Counsel 
Andrew E. Tomback 
Deputy General Counsel (Litigation) 
Gregg H.S. Golden 
Counsel 

John C. Binkley 
Counsel 

RESOLUTION TRUST CORPORATION 
801 17th Street, N.W. 

Washington, D.C. 20434-0001 

Attorneys for Defendant 
Resolution Trust Corporation 


EJLT-tdL g. A 

Carolyro Lieberman 
Acting Chief Counsel 
Thomas J. Segal 
Deputy Chief Counsel 
Elizabeth R. Moore 
Assistant Chief Counsel 


-/k-i* *+ 


D.C. Bar No. 358769 
Gary L. Goldberg 
Senior Trial Attorney 
OFFICE OF THRIFT SUPERVISION 
1700 G Street, N.W. 

Washington, D.C. 20552 
(202) 906-7039 


Attorneys for Defendant 
Office of Thrift Supervision 
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j USCS § 551, n 68 Agencies Generally 

deace that report was false, publication does not Equipment Asso. v Environmental Protection 
qualify as agency sanction. Industrial Safety Agency (1988, App DC) 837 F2d 1115. 

§ 552. Public information; agency rules, opinions, orders, records, 
and proceedings 

(a) Each agency shall make available to the public information as follows: 

(1) Each agency shall separately state and currently publish in the 
Federal Register for the guidance of the public — 

(A) descriptions of its central and field organization and the estab- 
lished places at which, the employees (and in the case of a uniformed 
service, the members) from whom, and the methods whereby, the 
public may obtain information, make submittals or requests, or obtain 
decisions; 

(B) statements of the general course and method by which its 
functions are channeled and determined, including the nature and 
requirements of all formal and informal procedures available; 

(Q rules of procedure, descriptions of forms available or the places at 
which forms may be obtained, and instructions as to the scope and 
contents of all papers, reports, or examinations; 

(D) substantive rules of general applicability adopted as authorized by 
law, and statements of general policy or interpretations of general 
applicability formulated and adopted by the agency; and 

(E) each amendment, revision, or repeal of the foregoing. 

Except to the extent that a person has actual and timely notice of the 
terms thereof, a person may not in any manner be required to resort to, 
or be adversely affected by, a matter required to be published in the 
Federal Register and not so published. For the purpose of this para- 
graph, matter reasonably available to the class of persons affected 
thereby is deemed published in the Federal Register when incorporated 
by reference therein with the approval of the Director of the Federal 
Register. 

(2) Each agency, in accordance with published rules, shall make avail- 
able for public inspection and copying — 

(A) final opinions, including concurring and dissenting opinions, as 
well as orders, made in the adjudication of cases; 

(B) those statements of policy and interpretations which have been 
adopted by the agency and are not published in the Federal Register, 
and 

(Q adminis trative staff manuals and instructions to staff that affect a 
member of the public; 

unless the materials are promptly published and copies offered for 
sale. To the extent required to prevent a clearly unwarranted invasion 
of personal privacy, an agency may delete identifying details when it 
makes available or publishes an opinion, statement of policy, interpre- 
tation, or staff manual or instruction. However, in each case the 
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Administrative Procedure 5 USCS § 552 

justification for the deletion shall be explained fully in writing. Each 
agency shall also maintain and make available for public inspection 
and copying current indexes providing identifying information for the 
public as to any matter issued, adopted, or promulgated after July 4, 
1967, and required by this paragraph to be made available or 
published. Each agency shall promptly publish, quarterly or more 
frequently, and distribute (by sale or otherwise) copies of each index 
or supplements thereto unless it determines by order published in the 
Federal Register that the publication would be unnecessary and 
impracticable, in which case the agency shall nonetheless provide 
copies of such index on request at a cost not to exceed the direct cost 
of duplication. A final order, opinion, statement of policy, interpreta- 
tion, or staff manual or instruction that affects a member of the public 
may be relied on, used, or cited as precedent by an agency against a 
party other than an agency only if — 

(i) it has been indexed and either made available or published as 
provided by this paragraph; or 

(ii) the party has actual and timely notice of the terms thereof. 

(3) Except with respect to the records made available under paragraphs 

(1) and (2) of this subsection, each agency, upon any request for records 
which (A) reasonably describes such records and (B) is made in 
accordance with published rules stating the time, place, fees (if any), and 
procedures to be followed, shall make the records promptly available to 
any person. 

(4XAX0 In order to carry out the provisions of this section, each agency 
shall promulgate regulations, pursuant to notice and receipt of 
public comment, specifying the schedule of fees applicable to the 
processing of requests under this section end establishing proce- 
dures and guidelines for determining when such fees should be 
waived or reduced. Such schedule shall conform to the guidelines 
which shall be promulgated, pursuant to notice and receipt of 
public comment, by the Director of the Office of Management and 
Budget and which shall provide for a uniform schedule of fees for 
all agencies. 

(ii) Such agency regulations shall provide that — 

(I) fees shall be limits to reasonable standard charges for 
document search, duplication, and review, when records are 
requested for commercial use; 

(II) fees shall be limits to reasonable standard charges for 
document duplication when records are not sought for commer- 
cial use and the request is made by an educational or noncom- 
mercial scientific institution, whose purpose is scholarly or 
scientific research; or a representative of the news media; and 

(III) for any request hot described in (I) or (II), fees shall be 
limitarf to reasonable standard charges for document search and 
duplication. 
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(iii) Documents shall be furnished without any charge or at a 
charge reduced below the fees established under clause (ii) if 
disclosure of the information is in the public interest because it is 
likely to contribute significantly to public understanding of the 
operations or activities of the government and is not primarily in 
the commercial interest of the requester. 

(iv) Fee schedules shall provide for the recovery of only the direct 
costs of search, duplication, or review. Review costs shall include 
only the direct costs incurred during the initial examination of a 
document for the purposes of determining whether the documents 
must be disclosed under this section and for the purposes of 
withholding any portions exempt from disclosure under this sec- 
tion. Review costs may not include any costs incurred in resolving 
issues of law or policy that may be raised in the course of 
processing a request under this section. No fee may be charged by 
any agency under this section — 

(I) if the costs of routine collection and processing of the fee are 
likely to equal or exceed the amount of the fee; or 

(II) for any request described in clause (iiXII) or (III) of this 
subparagraph for the first two hours of search time or for the 
first one hundred pages of duplication. 

(v) No agency may require advance payment of any fee unless the 
requester has previously failed to pay fees in a timely fashion, or 
the agency has determined that the fee will exceed $230. 

(vi) Nothing in this subparagraph shall supersede fees chargeable 
under a statute specifically providing for setting the level of fees for 
particular types of records. 

(vii) In any action by a requester regarding the waiver of fees under 
this section, the court shall determine the matter de novo: Pro- 
vided, That the court’s review of the matter shall be limited to the 
record before the agency. 

(B) On complaint, the district court of the United States in the 
district in which the complainant resides, or has his principal place of 
business, or in which the agency records are situated, or in- the 
District of Columbia, has jurisdiction to enjoin the agency from 
withholding agency records and to order the production of any 
agency records improperly withheld from the complainant In such a 
case die court shall determine the matter de novo, and may examine 
the contents of such agency records in camera to determine whether 
such records or any part thereof shall be withheld under any of the 
exemptions set forth in subsection (b) of this section, and the burden 
is on the agency to sustain its action. 

(Q Notwithstanding any other provision of law, the defendant shall 
serve an answer or otherwise plead to any complaint made under this 
subsection within thirty days after service upon the defendant of the 
pleading in which such complaint is made, unless the court otherwise 
directs for good cause shown. 
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judicial Review 

ltW were committed which resulted in u n reason - 
h u or unjust order. R-C Motor Lines, Inc. v 
£ nlW d States (1965. MD Fla) 241 F Supp 124. 

54. Timeliness of action 

Although alien’s administrative remedies were 
exhausted by order of December 21. 1954 in 
which Board of Immigration Appeals dismissed 
alien's appeal from deportation order, and com- 
plajnt for declaratory judgment and injunctive 
relief was not hied until March 20. 1956, action 
will still be considered timely in view of failure 
of predecessor to 5 USCS § 703 to provide any 
tune limit within which judicial review must be 
nought and since notice to report for deportation 
was dated March 16. 1956, and federal defen- 
dants have made no showing of prejudice result- 
mg from plaintiffs delay in filing complaint, 
petrowicz v Holland (1956, DC Pa) 142 F Supp 
369. 

Where defendant bank had been well aware of 
decision of Comptroller of Currency approving 


5 USCS § 704 

plaintiff bank’s application for national banking 
charter but chose to take no action while orga- 
nizers of plaintiff bank were spending considera- 
ble time and money toward opening of new 
bank, and plaintiff made substantial changes in 
its economic position before defendants notified 
Comptroller of decision to seek judicial review, 
defendants were barred by laches from obtaining 
such review. First Nat. Bank v Roeland Park 
State Bank & Trust Co. (1973. DC Kan) 357 F 
Supp 708. 

55. Remand of proceedings to agency 

In light of 5 USCS § 703, where District 
Court has power either to conduct trial de novo 
or remand to agency for further agency proceed- 
ings, such as in alien employment certification 
proceedings, better practice is to remand pro- 
ceedings to agency. Secretary of Labor v Fanno 
(1973. CA7 111) 490 F2d 885. 


§ 704. Actions renewable 

Agency action made revicwable by statute and final agency action for 
which there is no other adequate remedy in a court are subject to judicial 
review. A preliminary, procedural, or intermediate agency action or ruling 
not directly reviewabie is subject to review on the review of the final 
agency action. Except as otherwise expressly required by statute, agency 
action otherwise final is final for the purposes of this section whether or 
not there has been presented or determined an application for a declaratory 
order, for any form of reconsideration, or, unless the agency otherwise 
requires by rule and provides that the action meanwhile is inoperative, for 
an appeal to superior agency authority. 

(Sept. 6, 1966, P. L. 89-554, § 1, 80 Stat. 392.) 

HISTORY; ANCILLARY LAWS AND DIRECTIVES 
Prior law and revision: 

Denvaaaa U.S. Code Revised Statutes sad 

Statutes At Large 

5 USC i 1009(c) June i 1. 1946, ch 324, 

§ 10(c), 60 Sut. 243. 

Standard changes are made to conform with the definitions applicable 
and the style of this title (5 USCS §§ 101 et seq.). 


CODE OF FEDERAL REGULATIONS 

Commodity Futures Trading Commission, implementation of the Equal 
Access to Justice Act in covered adjudicatory proceedings before the Com- 
mission, 17 CFR Part 148. 
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5 USCS § 705, n 28 

not constitute irreparable injury; (2) cost of 
compliance would have to be considered neces- 
sary business expense and not loss of profits 
serving as basis for assertion of irreparable in- 
jury; (3) threat of civil penalty was de minimis; 
and (4) appellees failed to prove that absent 
injunction pendente lite they would be subject to 
criminal sanctions. A. O. Smith Corp. v FTC 
(1976, CA3 Del) 530 F2d 515, 1976-1 CCH 
Trade Cases <1 60730. 

29. Food and Drag Administration 

Court will not issue preliminary injunction 
requested by drug manufacturer to enjoin ap- 
proval of competitor's drug since public interest 
is best served by allowing FDA to interpret its 
own regulations and operate unimpeded by 
courts so long as it operates within legislatively 
delegated authority. Glaxo, Inc. v Heckler (1985, 
ED NC) 623 F Supp 69, later proceeding (ED 
NC) 640 F Supp 933. 

SO. Iatarstat* Commerce Commtarioa 

Federal court will enjoin order of Interstate 
Commerce Commission allowing certain rail- 
roads to reduce rates on certain interstate ship- 
ments where record of proceedings before Inter- 
state Commerce Commission, considered inde- 
pendently from plaintiff motor carriers’ affidavits, 
demonstrate that if suspended rates were permit- 
ted to go into effect, plaintiff motor carriers 
could not be compensated for losses sustained 
and many might be forced out of business or 
into bankruptcy and to deprive motor carriers of 
opportunity to have action of ICC judicially 
reviewed and to obtain protection of court in 
maintaining status quo pending such review 
would give order of ICC preferre d position 
which Congrcm did not intend. Pacific Inland 
Tariff Bureau v United States (1955, DC Or) 129 
F Supp 472, supp op (DC Or) 134 F Supp 210. 

31. Postal Service 

Notwithstanding invalidity of interim order of 
Post Office Department impounding, without 
notice or hearing, petitioner's mail on ground of 
unlawful use of mails, no relief from such order. 


Agencies Generally 

pending petitioner's appeal to Court of Appeals 
from adverse decision of District Court, will be 
granted by Circuit Justice, where Department of 
Justice advises that final administrative order on 
legality of petitioner’s use of mail will be 
shortly, since this order, if adverse to petitioner, 
can be reviewed by Court of Appeals and any 
mail intercepted under interim order will be kept 
separate from other mail until judicial review is 
had. Standard v Olesen (1954, US) 98 L Ed 
1151, 74 S Ct 768 [per Douglas, J., as Circuit 
Justice]. 

Preliminary injunction directing interim deten- 
tion of plaintiffs mail by Postal Service is proper 
in action seeking judicial review of Postal Service 
administrative decision which found that plaintiff 
had obtained monies through United States mailt 
by false advertising and issues stop mail order in 
regard thereto. Baslee Products Corp. v United 
States Postal Service (1973. DC NJ) 356 F Supp 
841. 

Although Postal Reorganizational Act pro- 
vides in 39 USCS $ 410(a) that Postal Service is 
not subject to judicial review provisions of Ad- 
ministrative Procedure Act (5 USCS § 705), yet 
Postal Reorganizational Act does preserve, by 39 
USCS i 1005<aXl). to preference eligible veter- 
ans employment rights and procedures accorded 
them by 5 USCS $$ 7501 et seq.; those rights 
which accompany reduction-m-rmnk decision 
presumably are protected by right to judicial 
review pursuant to Chapter 7 of Title 5. includ- 
ing issuance of injunctions under 5 USCS § 705. 
Lester v United States Postal Service (1979, DC 
Ariz) 465 F Supp 545. 

32. Secaridei and Exchange Conmiarioa 

Jurisdiction of federal court to entertain suits 
to enjoin SEC invetfigation is predicated on 
allegations to effect that SEC "has plainly ex- 
ceeded its statutory authority or threatens irrepa- 
rable injury in clear violation of individual's 
rights'*. International Waste Controls, Inc. v 
SEC (1973. SD NY) 362 F Supp 117, CCH Fed 
Secur L Rep f 94111, affd (CA2 NY) 485 F2d 
1238. 


§ 706. Scope of review 

To the extent necessary to decision and when presented, the reviewing 
court shall decide all relevant questions of law, interpret constitutional and 
statutory provisions, and determine the meaning or applicability of the 
terms of an agency action. The reviewing court shall — 

(1) compel agency action unlawfully withheld or unreasonably delayed; 
and 
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JUDICIAL Review 5 USCS § 706 

(2) bold unlawful and set aside agency action, findings, and conclusions 
found to be — 

(A) arbitrary, capricious, an abuse of discretion, or otherwise not in 
accordance with law; 

(B) contrary to constitutional right, power, privilege, or inununity; 

(C) in excess of statutory jurisdiction, authority, or limitations, or 
short of statutory right; 

(D) without observance of procedure required by law; 

(E) unsupported by substantial evidence in a case subject to sections 
SS6 and 557 of this title or otherwise reviewed on the record of an 
agency hearing provided by statute; or 

(F) unwarranted by the facts to the extent that the facts are subject to 
trial de novo by the reviewing court. 

In making the foregoing determinations, the court shall review the whole 
record or those parts of it cited by a party, and due account shall be taken 
of the rule of prejudicial error. 

(Sept. 6, 1966, P. L. 89-554, § 1, 80 Stat. 393.) 

HISTORY; ANCILLARY LAWS AND DIRECTIVES 
Prior law and revision: 

Derivation US Code Revised Statutes sad 

Statute* at Ljtrgm 

5 USC 9 1009(e) June 1 1. 1946. ch 324. 

9 10(e). 60 Stat 243. 

Standard changes are made to conform with the definitions applicable 
and the style of this title (5 USCS §§ 101 et seq.). 

Other provisions: 

Abbreviation of record. Act Aug. 28, 1958, P. L. 85-791, § 35, 72 StaL 
941, which authorized the abbreviation of the record on the review or 
enforcement of orders of administrative agencies and review on the 
original papers, provided that: "This Act [for full classification of this 
Act, consult USCS Tables volumes] shall not be construed to repeal or 
modify any provision of the Administrative Procedure Act [5 USCS 
§§ 551 et seq.].”. 


CROSS REFERENCES 

Power to prescribe departmental regulations, 5 USCS $ 301. 

Rules, opinions, orders, records, and proceedings to be made public, 5 USCS 
§ 552. 

Proceedings constituting rulemaking, 5 USCS $ 553. 

Proceedings constituting adjudications, 5 USCS $ 554. 

Actions review able by court, 5 USCS § 704. 

Record on review and enforcement of agency orders, 28 USCS § 21 12. 

Review of orders of certain federal agencies, 28 USCS §§ 2341 et seq. 
Applicability of this chapter to Postal Service, generally, 39 USCS § 410. 
Applicability of this chapter to proceedings relating to nonmailable matter, 
39 USCS § 3001. 
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RfSOLUTION TRUST CORPORATION 

R«ahrta«TtoCrMi 
I H rif TW GmMmta 


May 2 , 1994 


Honorable Jamas A. Lsach 
Ranking Minority Msabsr 
Committas on Banking, Financa 
and Urban Affairs 
Housa of Raprasantativas 
Washington, O.C. 20515 


Ra: Fraadom of Informat ion Act Appaal Mo. RTC-94-A014 


Daar Mr. Laach: 

This is in rasponsa to your lattar of April 11, 1994, 
appaaling tha Rasolution Trust Corporation's rasponsa datad 
March 11, 1994, to your raquast for information ralatad to 
Madison Guaranty Savings & Loan Association. Whila your initial 
raquast for information, datad Dacambar 9, 1993, was opanad as a 
raquast mada through our Offica of Govarnaantal Ralations and not 
a raquast mada pursuant to tha Fraadom of Information Act (FOIA) , 
5 U.S.C. S 552, bacausa of your status as an individual Mambar of 
Congrass, you vara affordad no graatar accass than would hava 
baan affordad tha ganaral public undar tha FOIA. In your lattar 
datad March 7, 1994, you specifically requested information 
regarding what "further recourse" vas available to you within tha 
agency to obtain accass to tha information you sought. Tha RTC 
responded in its lattar of March 11, 1994, by explaining tha 
RTC's FOIA appeal process. 

Consequently, we are treating your lattar datad April 11, 
1994, to be an appaal, pursuant to tha FOIA, of our previous 
responses to your requests for records. 


iwpt 9 r Rfwtit 

By lattar datad Dacambar 9, 1993, you requested "all 
documents related- to Madison and its subsidiaries." Your raquast 
want on to state /that: 

Such documents would include, but not be limited to, 
administrative files, examination reports, interoffice 
memorandum (sic), notes and minutes of meetings 
(including telephonic meetings), correspondence, 
electronic mail and agreements tha RTC entered into 
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Honorable Jamas A. Laach 
Paga 2 

with privata sactor contractors during tha resolution 

of Madison, in addition to documents in possession at 

RTC -Washington , I request access to all documents 

related to Madison held at RTC field offices. 

Wa interpreted this request to include all records created 
by the RTC and records in possession of tha institution at tha 
time it was put into receivership and still in the possession of 
the RTC. Because your initial request encompassed approximately 
500 boxes of records, the RTC supplied your staff with a number 
of inventories pertaining to records of the RTC vhich relate to 
Madison Guaranty and Madison Financial Corporation. In an effort 
to expedite your request and avoid supplying you with information 
in which you had little or no interest, ve asked your staff to 
utilize the inventories and indicate vhich records were being 
sought. 

In the ensuing discussions, your staff identified certain 
categories of records vhich they specifically requested. During 
other discussions with your staff, certain general categories of 
records vers indicated as being of interest. As a result of 
these discussions, the RTC revieved the appropriateness of 
disclosing the requested categories or specific files of 
information. Access to certain of these categories was denied, 
while access was granted in whole or in part to other categories. 
A substantial number of records were not specifically requested 
by your staff and accordingly were not addressed. As a courtesy, 
ve have supplied your staff with copies of any Madison-related 
record processed pursuant to any other FOIA request, even though 
your staff did not indicate any special interest in that record. 
As a result of this procedure, the RTC has disclosed over S,000 
pages of information to your staff, and it has placed copies of 
that information in the RTC's Reading Room for public access. 

For your convenience, ve have enclosed another copy of the 
inventory of Madison related records. (Attachment A) 

Based on our previous dialogue with your staff, and noting 
the categories or specific files they requested, ve have 
interpreted your request and your appeal to be limited to the 
following categories of information vhich vere specified by your 
staff or vere supplied to your staff as a result of processing 
other FOIA requests. As indicated below, you vere denied access 
to certain categories of these records in whole or in part. 

These denials, in addition to your claim to absolute access by 
virtue of your status as a Member of the Congress, are the 
subject of your appeal. 

1. Investigatory files pertaining to the RTC's investigation of 
Madison, Professional Liability Section (PLS) litigation files 
pertaining to Madison, and any criminal referrals or 
correspondence vith the Department of Justice pertaining to 
Madison. (Access vas denied because to disclose this information 
could reasonably be expected to interfere vith an enforcement 
proceeding. ] 
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Honorable Janas A. Leach 
Page 3 

2. Lban or personal banking records pertaining to individuals 
or corporations /partnerships. [Access was denied because to 
disclose this information would constitute a clearly unwarranted 
intrusion into an individual's personal privacy or would reveal 
confidential commercial or financial information. This category 
includes requests for financial records which may relate to 
specific individuals or corporations and to portions of certain 
inventories of documents and assets which have been supplied to 
your staff — e.g., no. 622 on the attached inventory.] 

3. Minutes of Madison Guaranty. [Portions were withheld 
because to disclose this information would constitute a clearly 
unwarranted intrusion into an individual's personal privacy or 
would reveal confidential commercial or financial information.] 

4. Minutes of Madison's subsidiary, Madison Financial 
Corporation. [Access was denied because to disclose this 
information could reasonably be expected to interfere with an 
enforcement proceeding.] 

5. Resolution documents pertaining to Madison. [Access granted 
in their entirety.] 

6. Documents in Legal files located in Kansas City. [On 
December 30th your staff was given a copy of the Kansas City RLIS 
(RTC Legal Information System) printout and then requested access 
to 18 files, portions of which were withheld as privileged. In 
addition, seven items on the printout were redacted as 
privileged. 1 } 

7. Congressional correspondence pertaining to Madison. [Access 
to portions were withheld to protect the identity of the 
constituents, the disclosure of which would constitute a clearly 
unwarranted intrusion of their personal privacy.] 

8. Gerrish Report. [Access was denied because this document is 
protected under the attorney-client privilege, and to discloee 
this document could reasonably be expected to interfere with an 
enforcement proceeding.] 

9. Contract information. [On December 30th, your staff 
selected certain contracts off of the RTC's Kansas City CARS 
(Contracting Activity Reporting System) and those contracts were 
disclosed in their entirety. ] 

10. Bidders Information Package. [Document no. 67 on the 
attached inventory. Access to salaries of Madison employees was 
denied, the disclosure of which would constitute a clearly 
unwarranted intrusion of their personal privacy. Access to 


1 Upon review, we have determined that this information is no 
longer privileged. Accordingly, a supplemental release is 
attached. (Attachment B) 
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portions which identified certain depositors was also denied 
because to disclose this information would reveal confidential 
commercial or financial information. 2 ] 

11. Bank Board Examination Reports of Madison. [These reports 
were denied because they related to reports prepared by a 
financial institution regulatory agency which requested they be 
withheld.] 

If you are interested in obtaining access to types of 
documents other than those listed above or which have been 
disclosed to you previously, please refer to the inventories 
which have been supplied to your staff and contact the FOIA/PA 
Branch, International Place, 1735 North Lynn Street, Rossyln, 
Virginia 22209. 


Access bv individu al Muh trs of the Congress 

In your letter dated March 7, 1994, you indicated that based 
upon your status as an individual Member of Congress you are 
entitled to total access to all records under the control of the 
agency, notwithstanding the fact that the records may be 
privileged, protected by the Privacy Act, or protected by the 
Trade Secrets Act. In effect, you disputed our position that you 
were entitled only to the same access as would be afforded to a 
member of the general public pursuant to the POIA. Previously, 
on January 14, 1994, your staff submitted a memorandum which 
concluded that as Ranking Minority Member, you appeared to "have 
the appropriate institutional status to obtain records within the 
Committee's jurisdiction upon request and without limitation." 

See Memorandum to Representative James A. Leach, from the 
Minority Staff, subject "Rights of a Ranking Minority Member for 
Access to Agency Records," January 14, 1993 (sic) (hereafter 
referred to as the Minority Staff "Opinion"), at 1. Your staff 
came to this conclusion based on their assertion that a Ranking 
Minority Member has all the rights of a Committee and that 
subsection (d) of the POIA, 552 U.S.C. $ 552(d), precludes the 
invocation of POIA exemptions to withhold records from you. 

We have reviewed this memorandum and the relevant case lav 
and have concluded you are only entitled to the same access as 
would be available to any member of the general public under the 
FOIA. Furthermore, we have concluded that as long as your status 
is that of an individual Member of Congress, we would be 
prohibited from disclosing information potentially covered by the 
Privacy Act and the Trade Secrets Act. Moreover, we believe that 
disclosing privileged information to you could raise questions of 


2 Access to portions which identified parties who sold Madison 
a participation interest was also denied. Upon review, we have 
determined this information may be disclosed. Accordingly, a one- 
page supplemental release is attached. (Attachment C) 
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waivor and could detrimentally affect any further legal action 
that may bo contemplated regarding Madison. In sum, ve have 
concluded that the RTC may appropriately withhold information 
from you pursuant to FOIA exemptions. 


COMMITTEE STATUS 

The Minority Staff's Opinion that as Ranking Minority Member 
you have authority commensurate with that of a Committee is based 
on four arguments: (1) the position stated in an Amicus Curiae 
Brief submitted by the Speaker and Bipartisan leadership Group of 
the House of Representatives in the matter of United States v. 
McDede, Crim. Action No. 92-249 (E.O. Pa.); (2) Congress has the 
right to investigate and the majority should not suppress the 
minority's efforts in this area; (3) various rules of the House 
and the Banking Committee grant you independent investigatory 
authority commensurate to that of the Banking Committee; and 
(4) there is sufficient "institutional imprimatur" to afford your 
effort Committee status. 

We have reviewed the brief and opinion filed in the United 
States v. McDede, and we do not consider your staff's reliance 
upon the statement made in the Amicus Brief that the Ranking 
Minority Member is "the functional counterpart of the Chairman" 
to be on point. Nothing in the brief or the Court's written 
opinion on the case addresses the issue of a Member's right of 
access to agency information, nor do they infer that a Ranking 
Minority Member has all the authority of a Committee. The 
characterization of the Ranking Member as the "functional 
counterpart of the Chairman" is in terms of preparing the 
minority's proposed legislation and amendments to the majority's 
proposals, and managing the minority staff, etc., and not in 
terms of the authority of the individual Member to compel access 
to information from agencies. This very narrow characterization 
is for a particular purpose and has been taken entirely out of 
context 

As to your staff's assertion that the rules of the House and 
the Banking Committee support your independent status, all of the 
references simply prove that the minority can participate in the 
legislative process. The Opinion does not cite case law or a 
specific legislative rule that grants the Ranking Minority Member 
Committee status or the independent authority to compel the 
production of documents. This is in stark contrast to the 
Banking Committee's own rules on the issuance of subpoenas (which 
normally does form a basis to compel production of documents) , 
which may be authorized only by a majority of the members voting, 
a majority being present, and not solely by the Ranking Minority 
Member. See Bourne Banking Rule II. 3. 

Congress' right to investigate matters related to alleged 
waste and fraud is not in dispute. The real issue is whether the 
Ranking Minority Member, on the authority of that position 
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solaly, can conduct such an investigation. It is clear that 
Congress could have allowed the minority the ability to undertake 
an investigation on its own if Congress had seen fit to do so. 3 
Absent clear legal authority on this point, the Opinion argues 
that the majority's ability to limit the minority's investigative 
authority is bad policy. Whether this is true or not is 
irrelevant to the issue of legal authority. 

Finally, the Opinion argues that certain actions by Chairman 
Gonzalez have "created enough 'institutional imprimatur' to 
satisfy agency policy and existing case lav on Congressional 
access to agency documents." Opinion at a. While the Minority 
Staff notes a request for travel funds has been granted by the 
Chairman, it fails to address the fact that the Chairman has 
publicly stated the Committee is not, at this time, undertaking 
an investigation. We believe that statement to be 
determinative • 4 

It is our opinion the arguments presented to show that you 
have authority commensurate with that of a Chairman or Committee 
are not sufficiently persuasive, and accordingly your request 
must be considered as made by an individual Member of Congress 
and not a Committee. 


FQIA AMD PRIVACY ACT ACCESS 

The Minority Staff also argues based upon your individual 
capacity as a Member of Congress, you should be granted absolute 
access to the records, irrespective of the Privacy Act, the Trade 
Secrets Act, privileges or FOIA exemptions. In effect, the 
Opinion claims you are entitled to access pursuant to S u.s.c. $ 
552(d) which states that the FOIA "is not authority to withhold 


3 see, 5 U.S.C. s 2954 ("(a]n Executive agency, on request of 
the Committee on Government Operations of the House of 
Representatives, or of any seven members thereof, or on request of 
the Committee on Government Operations of the Senate, or any five 
members thereof, shall submit any information requested of it 
relating to any/ matter within the jurisdiction of the committee") . 

4 We are aware that the Congress appears to have decided to 
conduct hearings on the Madison/Whitewater matter. However, it is 
our understanding the venue in which these hearings will be 
conducted has not been determined, nor has the scope or timing of 
these hearings. When and if the ETC receives a request for records 
from a properly designated Congressional entity regarding this 
matter, we will reply appropriately. 
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information from Congress. " Tha dispositiva question is whether 
you, as an individual Member of Congress, fall within the scope 
of subsection (d) . 5 

In this regard, the Staff relies almost exclusively upon two 
cases, Murphy v. Department of the Army, 613 F.2d 1151 (D.C. 
cir. 1979), and FTC v Owens-Coming Fiberglass Corp, 626 F.2d 966 
(D.C. Cir. 1980) .• We have reviewed both opinions and find these 
cases do not clearly afford a Ranking Minority Member access to 
records protected by the Privacy Act and Trade Secrets Act, nor 
do they clearly allow access to privileged information. As a 
consequence, we are not persuaded you have access rights other 
than that which is afforded to the general public under the FOIA. 

As for your staff's assertion that Murphy authorizes your 
access to Privacy Act-protected information. See Opinion, at 7, 
n. 30 6 31, we are not persuaded for two reasons. First, Murphy 
did not address Privacy Act issues; rather, it exclusively 
involved the FOIA. Secondly, we continue to maintain the 
position that the plain language of the Act, which specifically 
authorizes disclosure "to either House of Congress, or, to the 
extent of matters within its jurisdiction, any committee or 
subcommittee thereof, any joint committee of Congress or 
subcommittee of any such joint committee, 11 5 U.S.C. § 

552a (b)(9), does not authorize the disclosure of a Privacy Act- 
protected record to an individual Member of Congress acting on 
his or her own behalf or on behalf of a constituent. See OKB 
Guidelines, 40 Fed. Reg. 28,948, 28,955 (1975); 40 Fed. Reg. 
56,741, 56,742 (1975); Swenson v. a. 5. Postal Service, 890 P.2d 
1075, 1077 (9th Cir. 1989) ("The clear language of the Privacy 
Act exemption in §552a(b) (9) applies only to a House of Congress 


5 We note at the outset the Department of Justice has 
consistently Issued guidance that individual Members of Congress 
are not covered under subsection (d) • See FOIA Update , Winter 
1984, at 3-4 ("OIP Guidance: Congressional Access Under FOIA"). 


‘ The Opinion also apparently relies on two pre-Wu rphy cases, 
EPA v. Mink , 464 F.2d 742 (D.C. Cir. 1971), rov'd, 410 U.S. 73 
(1973); and Koch v. Department of Justice, 376 F. Supp. 313 (1974), 
for the proposition that agencies must respond to official requests 
and such requests "can come from Members acting in their individual 
capacities." opinion, at 7 n.JO. After examining the opinions in 
both cases, we fail to see how they support this proposition. Both 
Mink and Koch involved FOIA requests by Members of Congress and in 
both cases the courts held that information was properly 
withholdable under the FOIA. Neither case discusses the question 
of whether individual Members of Congress have any additional 
access rights other than those of the general public, but it can be 
inferred they have no such special status in light of the fact the 
Court affirmed the agencies' determinations to withhold records in 
both cases pursuant to FOIA exemptions. 
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or a comnittaa or subcomnittea, not to an individual 
congressman. " ) ; Sea also , Lea v. Dearment, 1992 Lexis 12533 (4th 
Cir.). Inasmuch as your staff has not supplied clear authority 
to the contrary, va must maintain our original position. 

In regard to confidential business information, it is our 
opinion that Exxon Corp. v. FTC, 589 F.2d 582 (D.C. Cir. 1978), 
is controlling. In Exxon, the Federal Trade Commission received 
a request for information from Senator Hart on official 
stationery, asking that the data be made available to the 
Subcommittee. The Court concluded that: 

[Disclosure of information can only be compelled by 
authority of Congress, its committees and 
subcommittees, not solely by individual members; and 
only for investigations and congressional activities. 
Election to the Congress does not give an individual 
subpoena pover over whatever information he may happen 
to be interested in, and particularly not over trade 
secrets. • • • 

Id. at 593. See also, Ashland Oil , Inc. v. FTC, 548 F.2d 977 
(D.C. Cir. 1976). Thus Exxon stands for the propoeition that 
material protected by the Trade Secrets Act cannot be disclosed 
to individual Members of Congress outside of the committee or 
subcommittee setting. 7 We have reviewed Oifans •Coming, and we do 
not believe that it overrules Exxon . In fact, we believe the 
Courts approval of the FTC's approach of distinguishing between 
"official” and "unofficial" Congressional requests. See Orens- 
corning, 626 F.2d at 974, comports with Exxon . 

Finally, we disagree with your staff's assessment that 
Aurphy allows you total access to privileged information, if not 
all information protectable under the FOIA. Murphy dealt 
exclusively with the question of whether an agency (in this 
instance the Army) had "waived" its right to protect privileged 
information under the FOIA because it had provided that 
information to a Member of Congress in his individual capacity. 
See 613 F.2d at 1155. Relying on the operation of the 
predecessor to present FOXA subsection (d) , 5 U.S.C. $ 552(c), 
the D.C. Circuit refused to find "waiver,” and held a disclosure 


7 Virtually every court that has considered the issue has 
found the Trade Secrets Act (TSA) and exemption (4) of the FOIA to 
be "coextensive i” See, e.g., Ganaral Elmo. Co. v. NRC, 750 F.2d 
1394, 1402 (7th Cir. 1984). Exemption (4) protects "trade secrets 
and commercial or financial information obtained from a person 
(which is] privileged or confidential." 5 U.S.C. 5552(b) (4). It 
is clear that personal as well as corporate financial information 
is covered under exemption (4), See, e.g., Rural Bousing Allianca 
v . United States Department of Agriculture, 498 F.2d 73, 78 (D.C. 
Cir. 1974) (personal financial Information derived from loan 
applications) • 
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of privileged information to a Member of Congress, whether within 
the committee context or not, does not constitute waiver for the 
purposes of the FOIA. Id., at 1159. Consequently, to the extent 
Murphy may be interpreted to afford you access to otherwise 
exempt material, it is limited to protecting agencies that 
provide such information against later claims of waiver of 
privilege and not any record protectable under the FOIA. 

However, even this limited interpretation has been rejected 
by the United States Court of Appeals for the Eleventh Circuit, 
which held that an agency is protected against waiver only if the 
disclosure is "involuntary,” (i.e., being compelled to disclose 
the information either by subpoena or a threat of subpoena) • 
Florid a House of Representatives v. United States Department of 
Commerce, 961 F.2d, 941, 946 (11th Cir. 1992). Inasmuch as 
individual Members of Congress do not have the ability to compel 
disclosure pursuant to subpoena, it is apparent that the Eleventh 
Circuit would distinguish between requests by individual Members 
of Congress and requests by a committee or subcommittee. 
Obviously, if disclosure of information to a party would 
constitute a waiver of privilege, it is axiomatic that the party 
does not have an automatic right of access. Because disclosure 
to you could constitute a waiver of privileges, we feel compelled 
to continue to assert the privileges in the face of a request for 
records by an individual Member of Congress. 


gOHCLPSIOM 

The Minority Staff's Opinion has failed to persuade us that 
you have authority commensurate with that of a committee or 
committee chairman. Consequently, ve must treat your request as 
seeking the records in your individual capacity. We are 
prohibited by statute from disclosing to an individual Member of 
Congress information which may be protected by the Privacy Act. 

5 U.S.C. S 552a(b) (9) • Similarly, ve cannot disclose information 
of the type protected by FOIA exemption (4) and the Trade Secrets 
Act. Finally, because of the split between the D.C. Circuit (to 
the extent that Murphy affords you access to privileged 
information), and the Eleventh Circuit regarding your access to 
privileged information, and in order to protect the privileged 
status of certain records, ve must continue to take the position 
that ve must withhold them. In sum, the case law refutes your 
staff's arguments that you, as an individual Member of Congress, 
are to be afforded any special status under the FOIA not afforded 
the general public. 

Application of FOIA ftfPtiona 

B .cause v. hav. concluded you ar. only entitled to 
information disdosable pursuant to the FOIA, ve reviewed the 
records for which you were denied access and have determined they 
were appropriately withheld pursuant to Exemptions 4, 5, 6, 7(A), 
7(C) and •• 
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Exemption 4 

Exemption (4) of the FOIA allows an agency to withhold from 
public disclosure "trade secrets and commercial or financial 
information obtained from a person and privileged or 
confidential." 5 U.S.C. $ 552(b)(4)* Where the submission of 
information to the government is voluntary, commercial and 
financial information is deemed to be confidential for purposes 
of exemption (4) if it would customarily not be disclosed to the 
public. Critical Mass Energy Project v* Nuclear Regulatory 
Commission, 975 F.2d 871, 879 (D.C. Cir. 1992 (en banc) cert. 
denied 113 S.Ct* 1579 (1993). 

Madison's customers voluntarily submitted their financial 
information to that institution by virtue of their voluntary 
decision to bank there. When the Federal Government intervened 
at Madison, it assumed the institution's position pertaining to 
the voluntary relationship. Consequently, financial Information 
contained within transaction files now in the possession of the 
RTC was voluntarily submitted to the RTC, albeit indirectly. 

Bank customers do not customarily make their financial 
information voluntarily available to the general public. In 
fact, a bank's customers have a legitimate interest in keeping 
the non-public aspects of their financial transactions 
confidential. See, e.g.. In re Knoxville Neva -Sentinel, Company, 
Inc., 723 F. 2d 470, 477 (6th Cir. 1983) (non-FOIA case, documents 
sealed "to protect the privacy rights of borrowers who dealt with 
the bank"). 

We, therefore, conclude that actual records of a customer's 
transactions and rsfsrsness to those transactions in the Madison 
Guaranty Board of Director's Minutes, or on lists of Madison 
assets, were properly withheld pursuant to exemption (4) • See 
Rural Mousing Alliance v • United States Department of 
Agriculture, 498 F.2d 73, 78 (D.C. Cir. 1974). 

EXilPtlQa a 

Exemption 5 exempts from disclosure "inter-agency or intra- 
agency memorand(a] or letters which would not be available by law 
to a party • • • in litigation with the agency." 5 U.S.C. f 
552(b)(5). Exemption (5) incorporates and includes within its 
scope the protection of documents that would not be available to 
a private party through discovery in civil litigation. United 
States v . Weber Aircraft Corp., 465 U.S. 792 (1984); FTC v. 
Groller Inc., 462 U.S. 19 (1983). In other words, documents 
which are privileged in civil discovery are withholdable under 
Exemption 5. Three specific privileges are being asserted by the 
RTC with regard to the Gerrish Report, portions of those 
litigation files that Michael McGarry requested access to, and 
the identities of the seven files redacted from the Kansas City 
RLIS printout. Those privileges are the attorney-client 
privilege, the deliberative process privilege, and the attorney 
work-product privilege. 

2981 
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The attorney-client privilaga protacts confidantial 
communications batvaan an attornay and tha attorney's client. 

Mead Data Cent., Inc. v. Department of the Air Force, 566 F.2d 
242, 252 (D.C. cir. 1977). The Gerrish Report was an analysis of 
potentially illegal activity alleged at Madison Guaranty and was 
prepared for tha institution by its attornay. As such, it 
clearly was protected by tha attornay-cliant privilaga at tha 
tine it was created. At tha time tha RTC assumed jurisdiction 
over Madison, it also assumed tha client status. Since that 
document is still confidantial, and contains communication 
batvaan tha attornay and tha attorney's client, tha RTC, tha 
information is protectable by tha privilaga. Moreover, portions 
of litigation files that vara vithheld contain correspondence 
batvaan tha RTC and outside counsel vhich is similarly protected 
by this privilege. 

Tha attornay vork-product privilaga protects documents and 
other memoranda prepared by an attornay in anticipation of 
litigation. Hickman v. Taylor, 329 U.S. 495, 509-10 (1947); Fed. 
R. Civ. p. 26(b)(3). Tha purpose of tha privilaga is "to promote 
tha adversary system by safeguarding tha fruits of tha attorney's 
trial preparations from discovery attempts of tha opponent.” 
United States v. American Telephone A Telegraph Co., 642 F. 2d 
1285, 1299 (D.C. Cir. 1980). In this particular case, tha 
attornay vork-product privilaga is being used to withhold 
portions of tha litigation files in Kansas City and tha 
identities of those cases redacted on tha RLXS printout. In tha 
case of tha litigation files, tha documents consist of 
information reflective of tha RTC's litigation strategy. Tha 
fact tha litigation may have bean terminated does not limit tha 
ability of tha agency to invoke tha privilege. FTC v. Groller 
Inc., 462 U.S. 19, 28 (1983). In the case of tha redacted 
matters on tha RLXS printout, tha RTC only redacted those matters 
that had not yet become public, a.g., litigation was being 
contemplated. Because such litigation had not yet become public, 
to disclose those matters at this time would undermine the 
adversarial litigation system. Accordingly, this information vas 
properly vithheld pursuant to the attorney vork-product 
privilege. 

The final exemption being invoked is the deliberative 
process privilege. This privilege applies to documents that 
reflect deliberations vhich are part of an internal decision- 
making process. HLRM v. Sears , Roebuck A Co., 421 U.S. 132 
(1975). To be protected, a document must be pre-decisional or 
generated before the adoption of an agency policy or decision. 
Coastal States Gam ,Corp. v. Department of Energy, 617 F.2d 854 
(D.C. Cir. 1980). In this particular case, documents located in 
the Kansas City litigation files clearly reflect the decisional 
process regarding how to proceed vith the litigation. 
Accordingly, they are protected by the deliberative process. 
Similarly, the Gerrish Report consists of advice and 
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recommendations pertaining to activities in Madison which the RTC 
has included in its decisional process on how to proceed in this 
matter. 

Exemption 6 

Exemption 6 was the basis for withholding information 
pertaining to individual financial records (e.g., loan or deposit 
information) of customers of Madison, salaries of employees of 
Madison Guaranty, and constituent names on Congressional 
correspondence pertaining to Madison. 

FOIA exemption (6) allows an agency to withhold all 
information about individuals in "personnel and medical files and 
similar files" where the disclosure of such information "would 
constitute a clearly unwarranted invasion of personal privacy." 

5 U.S.C. S 552(b)(6). In making this determination, the 
individual's privacy interests are balanced against the public's 
interest in having the information disclosed. The threshold 
requirement of exemption (6), that information be contained in a 
personnel, medical, or similar file, has been construed by the 
Supreme Court to extend the coverage of the exemption to any 
agency records containing information about a particular 
individual that can be identified as applying to that individual. 
Department of State v. Wsshington Post Co., 456 U.S. 595 (1982). 

Moreover, in analyzing privacy interests, the Supreme Court 
has held that disclosure depends upon the nature of the requested 
documents and its relationship to the central purpose of the 
FOIA, which is to expose to public scrutiny 

[o]fficial information that sheds light on an agency's 
performance of its statutory duties. That purpose, 
however, is not fostered by disclosure of information 
about private citizens that is accumulated in various 
Governmental files but that reveals little or nothing 
about an agency's own conduct. 

Department of Justice v. Reporters Committee for freedom of the 
Press, 489 U.S. 749, 772 (1989). 

To the extent you have requested access to an individual's 
personal banking records or documents that reflect such 
information, we find ouch records do not shed "light on the 
(RTC's) performance of its statutory duty." The actual banking 
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records themselves "reveal little or nothing about [the RTC's] 
own conduct." 1 Accordingly, this information was properly 
withheld pursuant to exemption (6) 

Thus we conclude that actual transaction files of persons 
who were customers of Madison Guaranty and references to those 
individuals' transactions in the Madison Guaranty Board of 
Director's Minutes or in various asset inventories (document no. 
622) , are exempt from disclosure under exemption (6) , inasmuch as 
disclosure of an individual's financial records would constitute 
a clearly unwarranted intrusion into those individuals' personal 
privacy. See, e.g., National Asa'n of Ratlrad Federal Employaas 
V. Hornar , 879 F.2d 873, 875 (D.C. Cir. 1989), cert, denied, 

494 U.S. 1078 (1990) . 

In regard to the salaries of Madison employees listed in the 
Bidders Information Package, this information was also properly 
withheld pursuant to exemption 6. As the D.C. Circuit noted, a 
person's privacy interest is significant when the individual's 
name is associated with financial information. Id. An 
individual's income level is quintessentially protected under 
exemption 6. See, e.g., Public Cltlxan , Inc . v. RTC, Civ. Ho. 
92-0010, slip op. at 8 (D.D.C. Mar. 19, 1993) (identities of 
those individuals who applied for affordable housing are 


1 To the extent an individual's banking records have been 
utilized by RTC investigations, that information would be withheld 
if it were incorporated in investigatory files, which at this point 
the RTC would neither confirm or deny, pursuant to Exemption 7(C), 
5 U.C.S. S552 (b) (7) (C) , which allows records compiled for law 
enforcement purposes to be withheld if production of such records 
"could reasonably be expected to constitute an unwarranted invasion 
of personal privacy." See, e.g., Fltaglbbon v. CIA, 911 7. 2d 755, 
767 (D.C. Cir. 1990) ("the mention of an individual's name in a law 
enforcement file will engender comment and speculation and carry a 
stigmatising connotation") . Such information, if it were 
incorporated into investigatory files, would also be properly 
withheld pursuant to Exemption 7(A) (see the Exemption 7(A) 
discussion) . 

* To the extent that you are seeking access to public 
information that may be located in individuals' banking files 
(e.g., recorded deeds, etc), the Supreme Court squarely addressed 
this issue several years ago in Raportara Committee when it stated 
that substantial privacy interests can exist even though the 
information has been made available at some time at some 
undisclosed location. As the Court noted, if this practically 
obscure information "were 'freely available' there would be no 
reason to invoke the TOIA to obtain access to” it. Department of 
Justice v. Raportara Committee for Freedom of the Press, 489 U.S. 
749, 764 (1989). Accordingly, public information in an 
individual's banking files may properly be withheld pursuant to 
Exemption 6. 
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withholdable because they would be linked to income levels) . 
Accordingly, the salaries of Madison employees vers properly 
withheld. 

In regard to the identities of the constituents on 
Congressional correspondence, they also were properly withheld 
pursuant to Exemption 6. The nature of a constituent request is 
ordinarily seeking assistance, and many constituents recount 
personal financial hardships or other circumstances in their 
communication. In Holy Spirit Association v. Department of 
State, the District Court of the Southern District of Hew York 
found a privacy interest in a similar batch of letters between 
constituents and their United States Senators. In weighing the 
public interest in disclosure against the privacy interest of the 
individual, the Court resolved the balancing test in favor of the 
individual stating: 

[t]he Court is unable to discover how the disclosure of 
particular names could contribute significantly to any 
legitimate public purpose. On the contrary, there is a 
strong public interest in encouraging citizens to 
communicate their concerns regarding their communities 
to their elected representatives. Public disclosure of 
their identities would have the opposite result of 
discouraging such communication. 

526 P. Supp. 1022, 1034 (3.D.N.Y. 1991). 

In order to continue to protect the privacy of the 
individual eonatituants, their names and other identifying 
information were properly withheld pursuant to Exemption 6. 


Exemption 7(A) 

Exemption 7(A) authorizes the withholding of ^records or 
information compiled for law enforcement purposes, but only to 
the extent that production of such law enforcement records or 
information • • • • could reasonably be expected to interfere 
with enforcement proceedings . " 5 U.3.C. $ 552(b)(7)(A). Harm to 

law enforcement proceedings does not have to be based upon a 
document-by-document assessment, instead it can be made 
generically, based on the type of record requested. HIM v. 
Robbins Tiro 6 Rubbsr Co., 437 u.S. 214, 236 (1973). 

It has long been accepted by Courts that Exemption 7(A) was 
intended to apply "whenever the government's case in court would 
be harmed by the premature release of evidence or information,” 
Id., at 232, or where disclosure would in some fashion impede any 
necessary investigation prior to the actual enforcement 
proceeding. See, e.g., Dicksrson v. Department of Justice, 

942 F.2d 1426, 1429 (6th Cir. 1993). As you well know, 
investigations into Madison-related matters are being undertaken 
by both the RTC and the Office of the Special Counsel. To 
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prematurely disclose the RTC's investigatory files and possible 
criminal referrals made by the RTC to the Department of Justice 
will obviously interfere with those investigations. To make such 
premature disclosures could reveal evidence and strategy in the 
government's case, see, e.g.. Manna v. Uni tad States Department 
of Justice, 815 F. Supp. 798, 808 (D.W.J. 1993), or allow targets 
to suppress or fabricate evidence, see, e.g., Alyeska Pipeline 
Serv. Co. v. SPA, 856 F.2d 309, 312 (D.C. Cir. 1988). Similarly, 
to disclose the minutes of the Board of Directors of Madison 
Financial, a subsidiary of Madison Guaranty, or the Gerrish 
Report could reasonably be expected at this time to interfere 
with those ongoing investigations. 

Accordingly, the RTC investigatory files (which include PLS 
files) , the minutes of the Board of Directors of Madison 
Financial Corporation, and the Gerrish Report have been properly 
withheld pursuant to Exemption 7 (A) . 

Exwtlgn 8 

Your staff had indicated that the Federal Home Loan Bank 
Board's examination reports of Madison Guaranty were of interest 
to you. Inasmuch as the Office of Thrift Supervision is the 
successor to the Bank Board, the request for those records should 
properly be directed to that agency. To the extent the RTC has 
such records in its possession, and because OTS has not decided 
to disclose those records, they are being withheld pursuant to 
Exemption 8. 

Exemption 8 of the FOIA authorizes the withholding of 
information "contained in or related to examination, operating or 
condition reports prepared by, on behalf of, or for the use of an 
agency responsible for the regulation or supervision of financial 
institutions.” 6 U.S.C. $ 552(b)(8). Exemption 8 has been 
broadly interpreted, see , e.g., McCullough v. TDIC, 1 GDS 
\ 80,194 at 80,495 (D.D.C. 1980), and does not cease operation 
because the institution is no longer in business. Gregory v. 
FDIC, 631 F.2d 896, 899 (D.C. Cir. 1980). Accordingly, all 
examination reports are properly withheld pursuant to 
Exemption S. 


CoaglmlM 

For the foregoing reasons, your appeal is denied. This is 
the final determination on your appeal to the RTC. You have the 
right to obtain judicial review of this decision in the United 
States District Court for the District in which you reside or 
have your principal place of business, in the United States 
District Court for the District of Columbia, which is where some 


2986 



Honorable Jams A. Loach 
Pago 16 

of tho records you soak ara located, or in the Western District 
of Missouri, which is vhara other rocords you soak are located. 
5 U.S.C. S 553(a) (4) (B) . 


Sincerely, 




Jamas Barker 

Acting Deputy General Counsel 
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VERSION 

BILL 

TITLE 


TEXT 


Enrolled Bill 
S. 24 

ONB HUNDRED THIRD CONGRESS 
OF THB 

UNITED STATES OF AMERICA 
A T T H B S B~C ONDSBSSION 
BEG UN AND HELD AT THB CITY OP WASHINGTON ON TUESDAY, 

THB TWENTY- FIFTH DAY 0? JANUARY, ONB THOUSAND NINE HUNDRED AND 

NINETY -FOUR 
AH ACT 

To reauthorize the independent counsel law Cor an additional 5 
years, and Cor 
other purposes. 

Be it enacted by the Senate and House oC Representatives of the 
united States of America in Congress assembled, 

SECTION 1. SHORT TITLE. 

This Act may be cited as the 'Independent Counsel Reauthorization 
Act of 1994' . 

SBC. 2. FIVB-YBAR REAUTHORIZATION. 

Section 599 oC title 26, united States Code, is amended by 
striking '1987' and inserting '1994'. 

SBC. 3. ADDED CONTROLS. 

(a) Cost Controls and Administrative Support . - Section 594 of 
title 28, United States Code, is amended by adding at the end the 
following new subsection: 

' (1) Cost Controls and Administrative Support. - 
'(1) Cost controls. - 

' (A) In general . - An independent counsel shall - 
' (i) co ndu ct all activities with due regard Cor 
expense; 

' (li) authorize only reasonable and lawful 
expenditures; and 

' (ill) promptly, upon taking office, assign to a 
specific employee the duty of certifying that 
expenditures of the independent counsel are reasonable 
and made in accordance with law. 

' (B) Liability for invalid certification . - An employee 
making a certification under subparagraph (A) (lii) shell be liable 
for an invalid certification to the same extent as a certifying 
official certifying a voucher is liable under section 3528 of title 
31. 


' (C) Department of justice policies . - An independent 
counsel shall cocply with the established policies of the 
Department of Justice respecting expenditures of funds, except to 
the extent that compliance would be inconsistent with the purposes 
of this chapter. 

M2) Administrative support . - The Director of the 
Administrative Office of the united States Courts shall provide 
administrative support and guidance to each independent counsel . 

No officer or employee of the Administrative Office of the united 
States Courts shall disclose information related to an independent 
counsel's expenditures, personnel, or administrative acts or 
arrangements without the authorization of the independent counsel . 
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1 (3) Office apace . - The Alflministrator of General Services, 
in consultation with the Director of the Administrative Office of 
the United States Courts, shall promptly provide appropriate office 
space for each independent counsel. Such office apace shall be 
within a Federal building unless the Administrator of General 
Services determines that other arrangements would cost less. Until 
such office space is provided, the Administrative Office of the 
United States Courts shall provide newly appointed independent 
counsels immediately upon appointment with appropriate, temporary 
office space, equipment, and supplies.'. 

(b) Independent Counsel Per Diem Expenses . - Section 594(b) of 
title 28, United States Code, is amended - 

(1) by striking ' (b) Compensation . - An' and inserting the 
following: 

' (b) Compensation . - 

' (l) in general . - An'/ and 

(2) by adding at the end the following new paragraphs i 

' (2) Travel expenses . - Bxcspt ss provided in paragraph 

(3), an Independent couneel and persone appointed under subsection 
(c) shall be entitled to the payment of travel expenses as provided 
by subchapter I of chapter 57 of title 5, united States Code, 
including travel, per diem, and subsistence expeneee in accordance 
with section 5703 of title 5. 

' (3) Travel to primary office . - 

' (A) In general - After 1 year of service under this 
chapter, an independent counsel and persone appointed under 
subsection (c) shall not be entitled to the payment of travel, per 
diem, or subsistence expenses undsr subchaptsr I of chapter 57 of 
title 5, united States Code, for the purpose of connuting to or 
from the city in which the primary office of the Independent 
counsel or person is located. The l-yeer period may be extended by 
6 months if the employee assigned duties under subsection 
(1) (1) (A) (ill) certifies that tha payment is in the public interest 
to carry out the purposes of this chapter. 

' (B) Relevant factors . - In making any certification 
under this paragraph with respect to travel and subsistence 
expenses of an independent counsel or person appointed under 
subsection (c), such employee shall co n s i d e r, among ocher relevant 
factors - 

' (i) the cost to the Go v e r nment of reimbursing such 
travel and subsistence expenses/ 

' (ii) the period of time for which the independent 
counsel anticipates that tha activities of the 
independent counsel or person, as ths case may be, will 
continue ; 

' (ill) the personal and financial burdens on ths 
independent counsel or person, es the case may be, of 
relocating so that such travel and subsistence expenses 
would not be incurred/ and 

' (iv) the burdens associated with appointing a new 
independent counsel, or appointing another person under 
subsection (c) , to replace the individual Involved who 
is unable or unwilling to so relocate . ' . 

(c) Independent Counsel Employee Fay Comparability . - Section 
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594(c) of title 28, United Stetee Code, is amended by etriking the 
last sentence and inserting: 'Such employees shall be compensated 
at levels not to exceed those payable for comparable positions in 
the Office of United States Attorney for the District of Columbia 
under sections 548 and 550, but in no event shall any such employee 
be compensated at a rate greater than the rate of basic pay payable 
for level SS-4 of the Senior Executive Service Schedule under 
section 5382 of title 5, as adjusted for the District of Columbia 
under section 5304 of that title regardless of the locality in 
which an employee is employed.'. 

(d) Ethics Enforcement . - Section 594 (j) of title 28, United 
States Code, is amended by adding at the end the following new 
paragraph : 

' (5) Enforcement . - The Attorney General and the Director 
of the Office of Government Ethics have authority to enforce 
compliance with this subsection.'. 

(e) Compliance with Policies of the Departamnt of Justice . - 
Section 594(f) of title 28, United States Code, is amended - 

(1) by striking 'shall, except where not possible, comply' 
and inserting 'shall, except to the extent that to do so would 
be Inconsistent with the purposes of this chapter, comply' / 

(2) by adding at the end the following : 'To determine these 
policies and policies under subsection (1) (1) (B) , the 
independent counsel shall, except to the extent that doing so 
would be inconsistent with the purposes of this chapter, 
consult with the Department of Justice.'; 

(3) by striking 'An independent' and inserting the following: 

Ml) In general . - An independent'; and 

(4) by adding at the end the following new paragraph: 

' (2) National security . - An independent counsel shall 
comply with guidelines and procedures ueed by the Department in the 
handling and uee of classified material.'. 

(f) Publication of Reports . - Section 594(h) of title 28, 

United States Code, is emended by adding at the end the following 
new paragraph: 

' (3) Publication of reports . - At the request of an 
Independent counsel, the Public Printer shall cause to be printed 
any report previously released to the public under paragraph (2) . 
The independent counsel shall certify the number of copies 
necessary for the public, and the Public Printer shall placs the 
cost of the required number to the debit of such Independent 
counsel. Additlonel copies shell be mede available to the public 
through the depository library program and Superintendent of 
Documents selee program pursuant to sections 1702 and 1903 of title 
44.' . 

(g) Annual Reports to Congress . - Section 595(e)(2) of title 
28, United 8tates Code, is amended by striking 'such statements' 
and all that follows through ' appropriate' and inserting 'annually 
a report on the activities of the independent counsel, including a 
description of the progress of any investigation or prosecution 
conducted by the independent counsel. Such report may omit any 
matter that in the judgment of the independent couneel should be 
kept confidential, but shell provide information adequate to 
justify the expenditures that the office of the independent counsel 
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has made' . 

(h) Periodic Reappointment of Independent Counsel . - section 
596(b) (2) of title 28# united States Code, is amended by adding at 
the end the following new sentence i 'If the Attorney General has 
not made a request under this paragraph, the division of the court 
shall determine on its own motion whether termination is 
appropriate under this paragraph no later than 2 years after the 
appointment of an independent counsel, at the end of the succeeding 
2 -year period# and thereafter at the end of each succeeding l-year 
period. ' . 

(i) Audits by the Comptroller General . - Section 596(c) of 
title 28# United States Code, is amended to read as follows: 

' (c) Audits . - (1) On or before June 20 of each year, an 
independent counsel shall prepare a statement of expenditures for 
the 6 months that ended on the imediately preceding March 31. On 
or before December 31 of each year, an independent counsel shall 
prepare a statement of expenditures for the fiscal year that ended 
on the immediately preceding September 30. An independent counsel 
whose office is terminated prior to the end of the fiscal year 
shall prepare a statement of expenditures on or before the date 
that is 90 days after the date on which the office is terminated. 

' (2) The Comptroller General shall - 

' (A) conduct a financial review of a mid-year statement and a 
financial audit of a year-end statement and statement on 
termination; and 

' (B) report the results to the Comittee on the judiciary, 
Committee on G overn mental Affairs# and Comittee on 
Appropriations of the Senate and the Cosnittee on the 
Judiciary# Comittee on Government Operations# and Cosnittee on 
Appropriations of the House of Representatives not later than 
90 days following the submission of each such statement.' . 

(j) Threshold Inquiry . - Section 991(d)(2) of title 28# united 
States Code# is amended by striking '15' each time it appears and 
inserting '30' • 

(k) Recusal - Section 991(e) of title 28# united States Code, 
is amended to read as follows t 

' (e) Recusal of Attorney General . - 

' (i) When recusal is required - (A) If information 
received under this chapter involves the Attorney General, the next 
moet senior official in the Department of Justice who is not also 
recueed shall perform the duties assigned under this chapter to the 
Attorney General • 

1 (B) If information received under this chapter involves a 
person with whom the Attorney General has a personal or 
financial relationship# the Attorney General shall recuse 
himself or herself by designating the next moet senior official 
in the Department of Justice who is not also recused to perform 
the duties assigned under this chapter to the Attorney General. 
' (2) Requirements for recusal determination - Before 
personally making any other determination under this chapter with 
respect to information received under this chapter# the Attorney 
General shall determine under paragraph (1) (B) whether recusal is 
necessary. The Attorney General shall set forth this determination 
in writing# identify the facts considered by the Attorney General, 
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and set forth the ramsons for thm rmeusml. Ths Attorney General 
shall file this determination with any notification or application 
submitted to the division of the court under this chapter with 
respect to such information.'. 

(l) Disclosure of Information . - Section 592(e) of title 28, 
United States Code# is amended by inserting after 'Except as 
otherwise provided in this chapter' the following: 'or as is deemed 
necessary for law enforcement purposes' . 

(m) Clarification of Authority To Use Department of justice 
Personnel . - Section 594(d)(1) of title 28# united States Code, 
is amended by adding at the end the following: 'At the request of 
an Independent counsel# prosecutors, administrative personnel, and 
other employees of the Department of Justice may be detailed to the 
staff of the independent counsel . ' . 

(n) Attorneys' Fees . - Section 593(f) of title 28, united 
States Code, is amended • 

(1) in the last sentence of paragraph (1) by Inserting before 
'Attorney General' the following: 'the independent counsel who 
conducted the investigation and' ; and 

(2) in paragraph (2) - 

(A) by striking 'may direct' and inserting 'shall direct 
such independent counsel and' ; and 

(B) by striking all after 'subsection#' and inserting the 
following: 'addressing - 

' (A) the sufficiency of the docimentation; 

' (B) the need or justification for the underlying item; 

' (C) whether the underlying item would have been incurred 
but for t hO requirements of this chapter; and 

' (u) the reaauuableuess of the amount or money 


requested. ' . 

(o) Final Report . - Section 594(h)(1)(B) of title 28, united 
states Code, is amended by striking V# and the reeaons' and all 
that followa through the period and insarting a period. 

SBC. 4. MBMBBRS OF CQN9HS8. 

(a) Discrationary Authority . - Section 591 (c) of title 28, 
united States Code, is amsnded to read as follows: 

' (c) Preliminary Investigation With Respect to Other • " 

' (l) In general - when the Attorney General determines 
that an investigation or prosecution of a person by the Department 
of Justice may rasult in a personal, financial# or political 
conflict of interest# the Attorney General may conduct a 
preliminary investigation of such person in accordance with section 
592 if the Attorney General recaivea information sufficient to 
constitute grounds to investigate whether that parson may have 
violated Federal criminal law other than a violation claaaifiad as 
a Class B or C misdemeanor or an infraction. 

' (2) Members of congress . * When the Attorney General 
detarminea that it would be in the public interest# the Attorney 
General may conduct a preliminary investigation in accordance with 
.action 592 if eha Attorney Osnaral racalva, i nformat ion 
co constitute grounds eo investigate whether a Msittsr 
may have violaesd any Federal cri minal law other than • violation 
classified ss s Class > or C misdemeanor 01 i a 

(b) Postemployment Coverage . - Section 591(b) of title as, 
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after the data of enactment of this Act. 

(c) Offica Space . - Tha Administrator of General Services, in 
applying saetloa 594(1)0) of titla 2$, Uni cad Statas Coda, as 
addad by saction 3 (a) , to datarmina whather tha offica of an 
indepandant counsal appoint ad prior to tha data of anactmant of 
this Act should bo movad to a Fadaral building, shall taka into 
account tha moving, lagal. and othar aacpenses that might arisa if 
tha offica vara movad. 

(d) Travel And Subsistanca ixpansao - For purposaa of tha 
rastrictioas on raimbursamant of travel and subsistence aacpenses of 
an independent counsal and employees of an offica of independent 
counsal crmtainad in paragraph (3) of saction 594(b) of title 28. 
United Statas Coda, as amended by saction 3 (b) . as applied to the 
offica of an independent counsal appointed before tha data of 
anactmant of this Act. tha 1-year service period shall begin on tha 
data of anactmant of this Act. 

(a) Katas of Compensation . - The limitation on rates of 
compensation of employees of an offica of indepandant counsal 
contained In tha last sentence of section 594(c) of titla 28, 
united 8tates Coda, as amended by saction 3 (c) , shall not be 
applied to causa a reduction in tha rata of compensation of an 
employee appointed before tha data of anactmant of this Act. 

(f) Periodic Reappointment . - Tha determinations by tha 
division of tha court contained in tha last sentence of saction 
595(b) (2) of titla 29. united Statas Coda, as amended by saction 
3(h). shall, for tha offica of an independent counsal appointed 
before tha data of anactmant of this Act. be required no later than 
l year after tha data of anactmant of this Act and at tha and of 
each succeeding 1-year period. 

(g) Reporting Requirements . - No amendment made by this Act 
that establishes or modifies a requirement that any parson submit a 
report to any othar parson with respect to an activity occurring 
during any time period shall be construed to require that a report 
submitted prior to the date of anactmant of this Act, with respect 
to that time period be supplemented to include information with 
respect to such activity. 

(n) Regulatory Independent Counsel - Notwithstanding the 
restriction in section 593(b) (2) of title 28, Halted States Code, 
the division of the court described in section 49 of that title may 
appoint as an independent counsel any individual who, on the date 
of enactment of this Act. is serving as a regulatory independent 
counsel under parts 500 and 503 of titla 28# Coda of Faderal 
Regulations. If such an individual is so appointed, such an 
independent couneel shell comply with chapter 40 of title 28, 
united States Code, se emended by thie Act. in the same manner and 
to the same extent as an independent counsel appointed before the 
date of enactment of thie Ace is required to comply vith that 
chapter, except that subsection (f) of thie section shall not apply 
to such an independent counsel. 

(i) White Bouse Personnel Report - Section 5 shall taka effect 
on January 1, 199S. 

Speaker of tha Bouse of 
Representatives . 

vice President of the 
United States and 

President of the Senate. 
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adjudication, where former staff mem* 
r er failed to allege sufficient hardship to 
van-ant anticipatory judicial involve- 
ment in ongoing criminal investigation 
which had not resulted in indictment or 
criminal prosecution. North v. Walsh, 
D.D.C.1987, 656 F.Supp. 414. 

4. Purpose 

Fundamental purpose of this chapter 
is to ensure that serious allegations of 
unlawful conduct by federal executive 
officials are subject to review by counsel 
independent of any incumbent adminis- 
tration. Dellums v. Smith, D.C. Cal. 1984, 
577 F.Supp. 1449, reversed on other 
grounds 797 F.2d 817. 

5. Persons or entitles subject to Inves- 
tigation 

The United States Department of Jus- 
tice would not be a proper subject for 
investigation by an independent counsel. 
In re INSLAW, Inc., 1989, 885 F.2d 880, 
280 U.S.App.D.C. 258. 

6. Liability for Investigation 

Two assistant United States attorneys 
who were acting within scope of their 
duties concerning investigation of plain- 

ffs were not liable for defamation 
.^hen allegations against plaintiffs were 
publicized by mailing of letter to United 
States Attorney General informing him 
of allegations and requesting an investi- 
gation pursuant to Ethics in Government 
Act. Schiavone v. Montuoro, D.C.N.Y. 
1984, 587 F.Supp. 66. 


7. Judicial review 

Ethics in Government Act precluded 
judicial review, at behest of members of 
the public, of Attorney General’s deci- 
sions not to investigate allegations of 
wrongdoing during 1980 presidential 
campaign by several persons who were 
currently high-ranking officers of feder- 
al government and not to seek appoint- 
ment of independent counsel with re- 
spect to officials covered by the Act. 
Banzhaf v. Smith, 1984, 737 F.2d 1167, 
238 U.S.App.D.C. 20. 

8. Persons entitled to maintain action 

Private citizens lacked standing to 
challenge refusal by Attorney General to 
conduct preliminary investigation re- 
quired under Ethics in Government Act 
to determine whether the President and 
other high-level federal executive offi- 
cials had violated the Neutrality Act vis- 
a-vis Nicaragua. Dellums v. Smith, 
C.A.9 (Cal.) 1986, 797 F.2d 817. 

9. Mandamus 

District court judgment, which granted 
in part motion for summary judgment 
by plaintiffs seeking mandamus to com- 
pel Attorney General, pursuant to the 
Ethics in Government Act, to conduct 
preliminary investigation into charges 
against the Attorney General, assistant 
Attorney General and Director of the 
Federal Bureau of Investigation arising 
out of incident in which a number of 
persons were killed or wounded by 
members of the Ku Klux Klan and the 
American Nazi Party, would be reversed. 
Nathan v. Smith, 1984, 737 F.2d 1069, 
237 U.S.App.D.C. 364. 


§ 592 . Preliminary investigation and application for appoint- 
ment of an Independent counsel 

(a) Conduct of preliminary investigation. — 

(1) In general. — A preliminary investigation conducted under 
this chapter shall be of such matters as the Attorney General 
considers appropriate in order to make a determination, under 
subsection (b) or (c), on whether further investigation is war- 
ranted, with respect to each potential violation, or allegation of 
a violation, of criminal law. The Attorney General shall make 
such determination not later than 90 days after the preliminary 
investigation is commenced, except that, in the case of a prelim- 
inary investigation commenced after a congressional request 
under subsection (g), the Attorney General shall make such 
determination not later than 90 days after the request is re- 
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ceived. The Attorney General shall promptly notify the divi- 
sion of the court specified in section 593(a) of the commence- 
ment of such preliminary investigation and the date of such 
commencement. 

(2) Limited authority of Attorney General. — (A) In conduct- 
ing preliminary investigations under this chapter, the Attorney 
General shall have no authority to convene grand juries, plea 
bargain, grant immunity, or issue subpoenas. 

(B)(1) The Attorney General shall not base a determination 
under this chapter that information with respect to a violation 
of criminal law by a person is not specific and from a credible 
source upon a determination that such person lacked the state 
of mind required for the violation of criminal law. 

(11) The Attorney General shall not base a determination 
under this chapter that there are no reasonable grounds to 
believe that further investigation is warranted, upon a determi- 
nation that such person lacked the state of mind required for 
the violation of criminal law involved, unless there is clear and 
convincing evidence that the person lacked such state of mind. 

(3) Extension of time for preliminary Investigation.— The 
Attorney General may apply to the division of the court for a 
single extension, for a period of not more than 60 days, of the 
90-day period referred to in paragraph (1). The division of the 
court may, upon a showing of good cause, grant such extension. 

(b) Determination that further Investigation not warranted. — 

(1) Notification of division of the court. — If the Attorney 
General, upon completion of a preliminary investigation under 
this chapter, determines that there are no reasonable grounds 
to believe that further investigation is warranted, the Attorney 
General shall promptly so notify the division of the court, and 
the division of the court shall have no power to appoint an 
independent counsel with respect to the matters involved. 

(2) Form of notification. — Such notification shall contain a 
summary of the information received and a summary of the 
results of the preliminary investigation. 

(c) Determination that further Investigation Is warranted. — 

(1) Application for appointment of Independent counsel. — 

The Attorney General shall apply to the division of the court for 
the appointment of an independent counsel if— 

(A) the Attorney General, upon completion of a prelimi- 
nary investigation under this chapter, determines that there 
are reasonable grounds to believe that further investigation 
is warranted; or 
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(B) the 90-day period referred to in subsection (a)(l) # 
and any extension granted under subsection (a)(3), have 
elapsed and the Attorney General has not filed a notifica- 
tion with the division of the court under subsection (b)(1). 

In determining under this chapter whether reasonable grounds 
exist to warrant further investigation, the Attorney General 
shall comply with the written or other established policies of 
the Department of Justice with respect to the conduct of crimi- 
nal investigations. 

(2) Receipt of additional Information. — If, after submitting a 
notification under subsection (b)(1), the Attorney General re- 
ceives additional information sufficient to constitute grounds to 
investigate the matters to which such notification related, the 
Attorney General shall — 

(A) conduct such additional preliminary investigation as 
the Attorney General considers appropriate for a period of 
not more than 90 days after the date on which such 
additional information is received; and 

(B) otherwise comply with the provisions of this section 
with respect to such additional preliminary investigation to 
the same extent as any other preliminary investigation 
under this section. 

v . Contents of application. — Any application for the appoint- 
nent of an independent counsel under this chapter shall contain 
sufficient information to assist the division of the court in selecting 
m independent counsel and in defining that independent counsel's 
prosecutorial jurisdiction so that the independent counsel has ade- 
luate authority to fully investigate and prosecute the subject matter 
id all matters related to that subject matter. 

(e) Disclosure of Information. — Except as otherwise provided in 
is chapter, no officer or employee of the Department of Justice or 
i office of independent counsel may, without leave of the division 

the court, disclose to any individual outside the Department of 
ustice or such office any notification, application, or any other 
locument, materials, or memorandum supplied to the division of 
he court under this chapter. Nothing in this chapter shall be 
onstrued as authorizing the withholding of information from the 
Congress. 

(f) Limitation on judicial review. — The Attorney General’s deter- 
nination under this chapter to apply to the division of the court for 
he appointment of an independent counsel shall not be reviewable 
n any court. 
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(g) Congressional request. — 

(1) By Judiciary Committee or members thereof.— The 
Committee on the Judiciary of either House of the Congress, or 
a majority of majority party members or a majority of all 
nonmajority party members of either such committee, may 
request in writing that the Attorney General apply for the 
appointment of an independent counsel. 

(2) Report by Attorney General pursuant to request.— Not 
later than 30 days after the receipt of a request under para- 
graph (1), the Attorney General shall submit, to the committee 
making the request, or to the committee on which the persons 
making the request serve, a report on whether the Attorney 
General has begun or will begin a preliminary investigation 
under this chapter of the matters with respect to which the 
request is made, in accordance with subsection (a) or (c) of 
section 591, as the case may be. The report shall set forth the 
reasons for the Attorney General’s decision regarding such 
preliminary investigation as it relates to each of the matters 
with respect to which the congressional request is made. If 
there is such a preliminary investigation, the report shall in- 
clude the date on which the preliminary investigation began or 
will begin. 

(3) Submission of Information in response to congressional 
request. — At the same time as any notification, application, or 
any other document, material, or memorandum is supplied to 
the division of the court pursuant to this section with respect to 
a preliminary investigation of any matter with respect to which 
a request is made under paragraph (1), such notification, appli- 
cation, or other document, material, or memorandum shall be 
supplied to the committee making the request, or to the com- 
mittee on which the persons making the request serve. If no 
application for the appointment of an independent counsel is 
made to the division of the court under this section pursuant to 
such a preliminary investigation, the Attorney General shall 
submit a report to that committee stating the reasons why such 
application was not made, addressing each matter with respect 
to which the congressional request was made. 

(4) Disclosure of Information.— Any report, notification, ap- 
plication, or other document, material, or memorandum sup- 
plied to a committee under this subsection shall not be revealed 
to any third party, except that the committee may. either on its 
own initiative or upon the request of the Attorney General, 
make public such portion or portions of such report, notifica- 
tion, application, document, material, or memorandum as will 
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not in the committee’s judgment prejudice the rights of any 
individual. 

(Added Pub.L. 95-521, Title VI, § 601(a), Oct. 26. 1978, 92 Stat. 1868, and 
amended Pub.L. 97-409, §§ 2(a)(1), 4(bHe). Jan. 3. 1983, 96 Stat 
2039-2041; Pub.L. 100-191, $ 2, Dec. 15. 1987, 101 Stat. 1295.) 

HISTORICAL AND STATUTORY NOTES 


Revif ion Notes and Legislative Reports 

1978 Acts. Senate Report Nos. 95-170 
and 95-273, and House Conference Re- 
port No. 95-1756, see 1978 VS.Code 
Cong, and Adm.News, p. 4216. 

1983 Acts. Senate Report No. 97-496, 
see 1982 U£.Code Cong, and Adm.News. 
p. 3537. 

1987 Acts. Senate Report No. 100-123, 
House Conference Report No. 100-452, 
and Statement by President, see 1987 
U.S.Code Cong, and Adm.News, p. 2150. 

Amendments 

1987 Amendments. Catchline. Pub.L. 
100-191 substituted "Preliminary investi- 
gation and application for appointment 
of an independent counsel” for applica- 
tion for appointment of a independent 
counsel”. 

r bsec. (a). Pub.L. 100-191 added 
;. (a) heading. 

oubsec. (a)(1). Pub.L. 100-191 added 
par. (1) heading and, in text, substituted 
provisions directing that a preliminary 
investigation conducted under this chap- 
ter shall be of such matters as the Attor- 
ney General considers appropriate in or- 
der to make a determination, under sub- 
section (b) or (c), on whether further 
investigation is warranted, with respect 
to each potential violation, or allegation 
of a violation, of criminal law, that the 
Attorney General shall make such deter- 
mination not later than 90 days after the 
preliminary investigation is commenced, 
except in the case of a preliminary inves- 
tigation commenced after a congression- 
al request under subsection (g), the At- 
torney General shall make such determi- 
nation not later than 90 days after the 
request is received, and that the Attorney 
General shall promptly notify the divi- 
sion of the court specified in section 
593(a) of the commencement of such 
preliminary investigation and the date of 
such commencement, for provisions 
which had directed that, upon receiving 
information that the Attorney General 
determined was sufficient to constitute 


grounds to investigate that any person 
covered by the Act had engaged in con- 
duct described in subsection (a) or (c) of 
section 591 of this title (such determina- 
tion based upon stated factors), the At- 
torney General had to conduct, for a 
period not to exceed ninety days, such 
preliminary investigation of the matter 
as the Attorney General deemed appro- 
priate. 

Subsec. (a)(2). Pub.L. 100-191 added 
par. (2) heading. 

Subsec. (a)(2)(A). Pub.L 100-191 des- 
ignated the existing provisions of subsec. 
(a)(2) as subpar. (A) and. in subpar. (A) 
as so designated, substituted "prelimi- 
nary investigations under this chapter" 
for "preliminary investigations pursuant 
to this section” and "subpoenas” for 
"subpenas”. 

Subsec. (a)(2)(B). Pub.L. 100-191 
added subpar. (B). 

Subsec. (a)(3). Pub.L 100-191 added 
par. (3). 

Subsec. (b). Pub.L. 100-191 added 
headings for subsec. (b) and pars. (1) 
and (2), re-enacted the text of subsec 
(bXl) and (2) substantially without 
change, and struck out former par. (3), 
prohibiting the revelation of memoranda 
to outside individuals without leave of 
the division of the court. 

Subsec. (c). Pub.L 100-191 added 
headings for subsec (c) and for each of 
pars. (1) and (2) and re-enacted the text 
of subsec. (c)(1) and (2) substantially 
without change. 

Subsec. (d). Pub.L 100-191 added 
subsec. (d) heading, struck out the par. 
M (l)” designation preceding "Any appli- 
cation”, re-enacted the text of former 
par. (1) substantially without change, 
and struck out former par. (2) relating to 
the prohibition upon the revelation of 
information to outside individuals with- 
out leave of the division of the court 

Subsec. (e). Pub.L 100-191 added 
subsec. (e) heading and, in text, substi- 
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Covington & Burling 


1201 PENNSYLVANIA AVENUE. N W 
P O BOX 7566 

WASHINGTON. 0 C 20044-7566 


V IA HANP peilV gRY 

Nancy Mayer-Whittington 
Clerk 

United States District Court 
for the District of Columbia 
3rd and Constitution Avenue, N.W. 
Washington, D.C. 20001 


Re: James A. Leach v. Resolution Trust Corporation 

and Office of Thrift Supervision. Civ. No. 94-1033 


Dear Ms. Mayer-Whittington: 


Enclosed for filing is the original and one copy of Plaintiffs 


Supplemental Memorandum With Regard to Parallel Criminal and Civil 
Proceedings. Please date stamp the copy provided and return it to our 
messenger. 


Thank you for your attention to this matter. 


(2021 662-6000 



BOBBY R. BURCHFIELD 


O »IC* 0>*k XWMSCR 

202 662 9390 


rCLCTAX 202' 6G2 6291 
TCLCX 89-993 COVLiNG WSHi 
CaBlC COVLiNG 


tMJOkNO 

JT' «MUn 

c.tru <M ici 


•■ussc.s ::mc»*cnhs- ;»* 


July 15, 1994 


»•-»»!.* O»o |(.; _«• 
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•C.C'M U i 9C2 9*6 


Sincerely, 



Met, 


cc: Counsel of Record 
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Covington & Burling 

1201 PENNSYLVANIA AVENUE. N W 
P O. BOX 7566 

WASHINGTON. DC. 200AA-7566 
1202) 662-6000 


BOBBY R. BURCHFIELD 


▼ CLCrAX 202 1 992-929I 

tclCX ••-993 COVUNG #»► 


July 15, 1994 


VIA HAND DELIVERY 

The Honorable Charles Richey 
United States District Court 
for the District of Columbia 
3rd and Constitution Avenue, N.W. 
Washington, D.C. 20001 


Re: James A Leach v. Resolution Trust Corporation 


Dear Judge Richey. 

At the request of the Court enclosed is a courtesy copy of Plaintiffs 
Supplemental Memorandum With Regard to Parallel Criminal and Civil 
Proceedings. 

Sincerely, 


Bobby R. Burchfield 


cc: Counsel of Record 
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IN THE 

UNITED STATES DISTRICT COURT FOR 
THE DISTRICT OF COLUMBIA 


) 

JAMES A. LEACH, ) 

) 

Plaintiff, ) 

v. ) Civ. No. 94-1033 (CRR) 

) 

RESOLUTION TRUST CORPORATION ) 

) 

and ) 

) 

OFFICE OF THRIFT SUPERVISION, ) 

) 

Defendants. ) 

) 


PLAINTIFF’S SUPPLEMENTAL MEMORANDUM WITH 
REGARD TO PARALLEL CRIMINAL AND CIVIL PROCEEDINGS 


Bobby R. Burchfield 
(D C. Bar No. 289124) 

Jackson R. Sharman III 
(D.C. Bar No. 428799) 
Covington & Burling 
1201 Pennsylvania Avenue, N.W. 
P.O. Box 7568 
Washington, D.C. 20044 

Attorneys for the Plaintiff 


DATED: July 15, 1994 
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I At the hearing on cross-motions for summary judgment on July 14, 

1994, the Court asked for memoranda addressing whether a stay of this civil action 
would be appropriate in light of the investigation being conducted by Independent 
Counsel Robert Fiske, Jr. Plaintiffs memorandum was requested by Friday. July 1 5. 
1994, and the memorandum of Defendants Resolution Trust Corporation ("RTC") and 
Office of Thrift Supervision ("OTS") was requested by Monday, July 18, 1994. 

As we explain more fully below, a stay of this proceeding would be 
inappropriate for three reasons. First, Mr. Fiske’s investigation is not truly parallel to 
this case. Second, even if there were parallel proceedings, under the five-part test 
used by courts to determine if a stay is appropriate, a stay is unwarranted. Finally, 
as this Court has recently recognized, a Freedom of Information Act lawsuit may 
proceed to the merits even in situations, unlike this one, in which there is a parallel 
criminal proceeding. 

ARGUMENT 

I. THE FISKE INVESTIGATION IS NOT TRULY 

P AR ALLEL TO TH IS I N VESTIGATIO N . 

This case involves the limited issue of whether Defendants must 

produce documents to the Ranking Minority Member of the House Committee with 

statutory oversight responsibility over them. While many of the documents sought by 

Plaintiff may also play a role in Mr. Fiske's investigation, many will not. Moreover, 

Plaintiff assumes that the Fiske investigation will seek a for broader array of 

documents from sources - individuals, the pertinent corporations, other government 

agencies - in addition to Defendants. 
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More importantly, however, this lawsuit will not require testimony of 
witnesses of interest to Mr. Fiske, nor is it likely to induce anyone to invoke the Fifth 
Amendment - It does not require resolution of the same substantive legal issues or 
determination of facts that might impact the Fiske investigation. Therefore, in no 
sense can this proceeding be considered a proceeding that is "parallel" to the Fiske 
investigation. 

The case law in this Circuit fully supports this conclusion. The leading 

case is SEC v. Dresser Industries . 628 F 2d 1368, 1375-76 (D.C. Cir.), cert, denied . 

449 U.S. 993 (1980), which refused to stay an SEC investigation of Dresser despite 

the pendency of a criminal investigation of that company. The D.C. Circuit made 

clear that "the Constitution . . . does not ordinarily require a stay of civil proceedings 

pending the outcome of criminal proceedings." kl at 1375 (citations omitted). While 

a court has "discretion to stay civil proceedings, postpone civil discovery, or impose 

protective orders and conditions ’when the interests of justice seemQ to require such 

action . . the court "must make such determinations in the light of the particular 

circumstances of the case." jd. at 1375. The court then described the "strongest 

case" for stay of such proceedings: 

”[T]he strongest case for deferring civil proceedings until after 
completion of criminal proceedings is where a party under 
indictment for a serious offense is required to defend a civil or 
administrative action involving the same matter. The non-criminal 


- Of course, the House or Senate may proceed with hearings that seek such 
testimony, but the propriety of those hearings is not before the Court. Nor would this 
Court be empowered to interfere with those hearings. See Application of the United 
States Select Comm. On Presidential Campaign Activities , 361 F. Supp. 1270. 1280 
(D.D.C. 1973). 
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proceeding, if not deferred, might undermine the party’s Fifth 
Amendment privilege against self-incrimination, expand rights of 
criminal discovery beyond the limits of Federal Rule of Criminal 
Procedure 16(b), expose the basis of the defense to the prosecu- 
tion in advance of criminal trial, or otherwise prejudice the case. 

If delay of the non-criminal proceeding would not seriously injure 
the public interest, a court may be justified in deferring." Id. at 
1376 (citations omitted). 

The court in Dresser Industries concluded that a stay of the SEC 
investigation in that case was inappropriate because "no indictment has been 
returned; no Fifth Amendment privilege is threatened; Rule 16(b) has not come into 
effect; and the SEC subpoena does not require Dresser to reveal the basis for its 
defense." ]cT at 1376. See also United States v. Private Sanitation Ind. Ass n . 811 F. 
Supp. 802, 806 (E.D.N.Y. 1992) ("a stay is most appropriate where the subject matter 
of the parallel civil and criminal proceeding or investigation is the same and where 
the government is prosecuting both proceedings.") 

This case presents an even less compelling basis for a stay than 
Dresser Industries . In addition to all the elements listed by the D.C. Circuit in 
Dresser , neither of the parties to this proceeding are either investigating or being 
investigated as part of the Fiske investigation. Since the proceedings are not truly 
parallel, a stay would be inappropriate. 


II. THE FIVE CONSIDERATIONS NORMALLY USED 
TO EVALUATE STAY REQUESTS COUNSEL 
AGAINST A STAY OF THIS ACTION. 

Even if (contrary to fact), this case could be deemed truly parallel to the 

Fiske investigation, the five part test now used by courts in exercising their discretion 

to consider stay requests would counsel against staying this case pending the 
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outcome of the Fiske investigation. As recently set forth by Judge Glasser. those 
elements are: 


"'(1) The private interest of the plaintiffs in proceeding expedi- 
tiously with the civil litigation as balanced against the prejudice to 
the plaintiffs if delayed; (2) the private interest of and burden on 
the defendant; (3) the convenience to the courts; (4) the interest 
of persons not parties to the civil litigation; (5) the public 
interest.'" United States v. Private Sanitation Industry Asso- 
ciation. 81 1 F. Supp. at 805. 

Sfifi a!S2 FSLIC v. Molinaro. 889 F.2d 899, 902 (9th Cir. 1989) (affirming denial of 
stay based upon the five factor test); Nowaczvk v. Matinaas. 146 F.R.D. 169, 174 
(N.D. III. 1993) (relying upon the five factor test to deny stay); Arden Wav Associates 
v. Boeskv. 660 F. Supp. 1494, 1496-97 (S.D.N.Y. 1987) (relying upon the five factor 
test to deny stay); In re Mid-Atlantic Toyota A ntitrust Litigation . 92 F.R.D. 358, 359 
(D.Md. 1981) (relying upon the five factor test to deny stay). In Private Sanitation. 
the court denied a defendant’s motion for stay of a civil RICO lawsuit brought by the 
United States while simultaneous civil antitrust, state criminal, and federal grand jury 
actions were pending against the same defendant The court noted that a motion to 
stay by a party that has not yet been indicted by a grand jury "may be denied on that 
ground alone." li. at 805. Notably, Mr. Fiske's investigation has not yet resulted in 
any indictments. 

Nevertheless, the Private Sanitation court applied the five-fold test. It 
emphasized the "interest of the government, individuals, and corporations that are not 
parties to this action, and the public at large, in a speedy resolution of this civil action 
. . .." Ji at 807. It minimized the possibility, which is not present in this case, that 
the defendant would need to invoke the Fifth Amendment since he had already done 

3009 



9837 

- 5 - 

so in other situations. Finally, the court observed that "convenience of the courts is 
best served when motions to stay proceedings are discouraged." jd. at 808. Based 
upon these reasons, the court denied the motion for stay. 

In this case, the five-fold test clearly argues against a stay. First . 
Congressman Leach has undeniable oversight responsibilities for Defendants 
imposed by the Constitution, statute, and House rules. Since it is imponderable how 
long the Fiske investigation will go on, a stay of this proceeding pending completion 
of that investigation could delay this lawsuit for much of the coming decade. 2 * 
Second, this litigation will impose no substantial burden on Defendants, who at most 
will be required to copy the documents already gathered. Third, although Plaintiff 
does not minimize the effort that will be required by the Court to resolve this matter, 
the Court has demonstrated substantial familiarity with the issues already, and the 
matter is poised for resolution. Fourth, persons not parties to this litigation are 
intensely interested in resolution, as shown by the substantial and continuing media 
interest in this matter. Finally, the public interest would be best served by allowing 
the litigation to proceed, and requiring disclosure pursuant to the Freedom of 
Information Act See e.g.. Chrysler Com, v. Brown. 441 U.S. 281, 290 n.10 (1979) 
("'disclosure, not secrecy, is the dominant objective'" of FOIA). A stay should, we 
respectfully submit be rejected. 


** The Court can take judicial notice that the investigation by Independent 
Counsel Lawrence Walsh consumed seven years. 
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III. THIS COURT HAS ALREADY PROCEEDED TO 
THE MERITS OF A FOIA LAWSUIT DESPITE 
THE EXISTENCE OF A CLOSELY RELATED 
CRIMINAL PROCEEDING. 

This Court has proceeded to the merits of a FOIA lawsuit despite the 
existence of a related criminal proceeding. In Crowell & Morina v. Department of 
Defense . 702 F. Supp. 1004, 1005 (D.D.C. 1989) (Richey, J.), the Court addressed a 
FOIA request to the Department of Defense by a law firm representing a corporate 
client then under investigation by the Department for potential criminal activity. The 
Court proceeded to the merits, finding certain FOIA exemptions relating to law 
enforcement applicable. As here, neither party requested a stay, even though the 
evident purpose of the FOIA request was to obtain information about the criminal 
investigation. The case for proceeding to the merits is far stronger here because 
none of the parties in this case is involved in the criminal investigation, whereas in 
Crowell & Morino both were. In Durham v. Department of Justice . 829 F. Supp. 
428 (D.D.C. 1993) (Richey, J.) (ruling on a request under FOIA by a convicted 
murderer for investigative records pertaining to the murder for which he was 
convicted). 

In this case, of course, the exemptions from disclosure are not 
applicable. See Murphy v. Department of the Army . 613 F.2d 1151 (D.C. Cir. 1979). 
Nevertheless the willingness of this Court to consider other FOIA cases on the merits 
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despite pending criminal proceedings further indicates that a stay of this action would 
be inappropriate.- 




CONCLUSION 

For the foregoing reasons, Plaintiff respectfully urges this Court to 
exercise its discretion and decline to stay this case, to address the merits, and to 
grant Plaintiffs motion for summary judgment. 

Respectfully submitted, 


i nl|r * 

Bobby ft Burchfield 9 
(D.C. Bar No. 289124) 

Jackson R. Sharman III 
(D C. Bar No. 428799) 
COVINGTON & BURLING 
1201 Pennsylvania Ave., N.W. 
P.O. Box 7566 

Washington, D.C. 20044-7566 
(202) 662-6000 

Attorneys for Plaintiff 
James A. Leach 


Dated: July 15, 1994 


- At argument, the Court asked for comment on Public Citizen v. United States 
Trade Representative. 5 F.3d 549 (D.C. Cir. 1993). In that case, the D.C. Circuit held 
that the U.S. Trade Representative's completion of negotiations of the North 
American Free Trade Agreement did not constitute "final agency action" that was 
reviewable under the Administrative Procedure Act, 5 U.S.C. § 702. Rather, the final 
action would occur when the President presented the treaty to Congress; since the 
President is not an "agency" under the APA, his "action [was] clearly not reviewable 
under the APA." !& at 552. Thus, "the judiciary has no role to play," jd. at 553, 
because actions of the President (as opposed to agencies), are not subject to judicial 
review under the APA. In contrast, there is no question that the agencies' actions 
here are final and reviewable under both FOIA and the APA. 
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CERTIFICATE OF SERVICE 

I hereby certify that I have caused true and correct copies of the 
foregoing Plaintiffs Supplemental Memorandum With Regard To Parallel Criminal 
and Civil Proceedings to be hand-delivered to the following parties, on this 1 5th 
day of July, 1994: 


Kirk K. Van Tine 
Jesse R. Adams III 
BAKER & BOTTS, L.L.P. 

The Warner 

1299 Pennsylvania Avenue, N.W. 
Washington. O.C. 20004-2400 

Elizabeth R. Moore 

OFFICE OF THRIFT SUPERVISION 

1700 G Street, N.W. 

Washington, O.C. 20552 

John C. Binkley 

RESOLUTION TRUST CORPORATION 
801 17th Street. N.W. 

Washington, D.C. 20434-0001 




Bobby R. Burchfield 
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BY HAND DEL IVERY 

Nancy Mayer-Whittington 
Clerk 

United States District Court 
for the District of Columbia 
3rd and Constitution Avenue, N.W. 

Washington, D.C. 20001 

Re: James A. Leach v. Resolution Trust Corporation 

and Office of Thrift Supervision . Civ. No. 94-1033 

Dear Ms. Mayer-Whittington: 

Transmitted herewith for filing are the original and two copies of 
Plaintiffs Corrections to Supplemental Memorandum. Please have one copy 
date-stamped and return it to the messenger who is delivering this filing. 


Sincerely yours, 



/Jackson R. Sharman III 


Enclosures 

cc: Counsel of Record 
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IN THE 

UNITED STATES DISTRICT COURT FOR 
THE DISTRICT OF COLUMBIA 


) 

JAMES A. LEACH, ) 

) 

Plaintiff, ) Civ. No. 94-1033 (CRR) 

) 

v. ) 

) 

RESOLUTION TRUST CORPORATION ) 

) 

and ) 

) 

OFFICE OF THRIFT SUPERVISION, ) 

) 

Defendants. ) 

) 


PLAINTIFF’S NOTICE OF 

CORRECTION S T Q SUPPLEMENTAL MEMORANDUM 



At the Court's request, Plaintiff James A. Leach filed on July 15, 1994 a 
Supplemental Memorandum With Regard to Parallel Criminal and Civil Proceedings. 
Plaintiff hereby provides notice of the following corrections to that Memorandum: 

1. The correct citation for the Crowell & Moring case on page 6 of 
Plaintiffs Supplemental Memorandum is Crowell & Moring v. Department of Defense . 
703 F. Supp. 1004, 1005 (D.D.C. 1989) (Richey, J.). 
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2. In footnote 3 on page 7, the full citation for the Public Citizen 
case is Public Citizen v. United States Trade Representative . 5 F 3d 549 (D C Cir. 
1993), cert, denied . 114 S. Ct. 685 (1994). 

Respectfully submitted, 






Bobby R. Burchfield 
(D.C. Bar No. 289124) 

Jackson R. Shaman III 
(D.C. Bar No. 428799) 
COVINGTON & BURLING 
1201 Pennsylvania Ave., N.W. 
P.O. Box 7566 

Washington, D.C. 20044-7566 
(202) 662-6000 


Attorneys for Plaintiff 
James A. Leach 


Dated: July 18, 1994 
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CERTIFICATE OF SERVICE 

I hereby certify that I have caused true and correct copies of the 

foregoing Plaintiffs Corrections to Supplemental Memorandum to be hand- 

delivered to the following parties, on this 18th day of July. 1994: 

Kirk K. Van Tine 
Jesse R. Adams III 
BAKER & BOTTS, L.L.P. 

The Warner 

1299 Pennsylvania Avenue, N.W. 

Washington. O.C. 20004-2400 

Elizabeth R. Moore 

OFFICE OF THRIFT SUPERVISION 

1700 G Street. N.W. 

Washington, D.C. 20552 

John C. Binkley 

RESOLUTION TRUST CORPORATION 
801 17th Street. N.W. 

Washington, O.C. 20434-0001 
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DEFENDANT'S SUPPLE- 
MENTAL BRIEF 
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AUSTIN 
DALLAS 
HOUSTON 
MOSCOW 
NCw *OR« 


BAKER & BOTTS 

LL.F 

TWC WANNCR 

l2»» »CNNSTLVANIA AVCNUC. M w 

t Cl£PhOnC '20 2i 639 

WASHINGTON. OC. *0004-2400 «-acsimilC *202. «39- 


July 18/1994 


Ms. Nancy Mg^er- Whittington 
Gerk / 

United States District Court 
for the District of Columbia 
Rooipr 1834 

3rd/dnd Constitution Avenue, N.W. 
Washington, D.C. 20001 


/ 


Re: Jamtt.A-Lfiach.Yi.RTC.and QTS, Civ. No. 94-1033 (D.D.C.). 


Dear Ms. Mayer- Whittington: 

On behalf of the Office of Thrift Supervision and the Resolution Trust 
Corporation ("Defendants"), enclosed for filing in the above-referenced action, please find 
one original and one copy of Defendants* Supplemental Brief Regarding Parallel Civil and 
Criminal Proceedings. Please file stamp the extra copies of this document and return them 
to our messenger. 

Thank you for your assistance in this matter. 


Veiy truly yours. 



JRA/swb 

Enclosures 

cc: Chambers of Hon. Charles R. Richey 

All Counsel 
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UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

) 

JAMES A. LEACH, ) 

) 

Plaintiff, ) 

) 

v. ) Civ. No. 94-1033 (CRR) 

) 

RESOLUTION TRUST CORPORATION and ) 

OFFICE OF THRIFT SUPERVISION, ) 

) 

Defendants. ) 

) 


DEFENDANTS’ SUPPLEMENTAL BRIEF 
REGARDING PARALLEL CIVIL AND CRIMINAL PROCEEDINGS 


At the hearing on July 14, 1994, the Court asked the parties to submit 
supplemental briefs regarding the applicability to this case of precedent regarding the 
handling of parallel civil and criminal proceedings. Although those cases are not directly 
applicable, they provide a useful analogy for the Court in its handling of this case. As the 
Court recognized, the courts have inherent power to stay civil proceedings as they deem 
necessary to avoid interference with a criminal investigation. The fundamental principles 
that courts have invoked to justify a stay of civil proceedings while a criminal investigation is 
pending also support Defendants’ suggestion that this matter be removed from the Court’s 
calendar until the House Banking Committee completes its hearings regarding Madison 
Guaranty Savings & Loan ("Madison"). 
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DISCUSSION 

A. The Court May Stay Civil Proceeding That Threaten To Interfere Wi th A Criminal 
Investigation. 

When a civil action and a criminal investigation or proceeding go forward 
concurrently, problems may arise that require judicial intervention to avoid prejudice to the 
criminal proceeding. As explained below, in such circumstances, in an exercise of its 
inherent power to control its docket, the Court may stay the civil case as it deems necessary 
to avoid interference with a pending criminal investigation. The fact situation in this case is 
different from the typical fact pattern involving a request for a stay where parallel civil and 
criminal proceedings are pending, but the circumstances are closely analogous, and the same 
overarching concern for avoiding interference with a pending criminal investigation is 
applicable. 

The typical parallel civil/criminal situation arises where a defendant faces a 

criminal investigation or prosecution while a civil case involving the same matter is pending. 

In the typical situation, a criminal defendant seeks to use the civil discovery process to obtain 

disclosure of the government’s evidence. In such a case, 

the court is confronted with the conflict inherent in providing 
fair discovery sufficient to allow the defendants adequately to 
defend their civil case(s) while at the same time protecting the 
Government's interest and greater evidentiary burden in 
prosecuting the criminal case. 

In Re Ivan F. i v^iry s*** t iri f 128 F.R.D. 47, 49 (S.D.N.Y. 1989). The courts have 
recognized that several types of problems may result when information regarding a criminal 
proceeding is disclosed through civil discovery, including the possibility of peijury and 
manufactured evidence, intimidation of witnesses, and "the possibility that criminal 

DC0l:37245 -2- 
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defendants may surprise the prosecution at trial with information developed through the civil 
discovery, while the defendant’s privilege against self-incrimination would effectively block 
any attempts by the Government to discover relevant evidence from the defendants. 1 * 

Raphael v. A etna Cas. and Sur. Co.. 744 F. Supp. 71, 75 (S.D.N.Y. 1990), citing Founding 
Church of Scientology. Inc, v. Kellev . 77 F.R.D. 378, 381 (D.D.C. 1977). With those 
problems in mind, the courts have developed remedial measures, which in some instances 
include staying the civil case, that are designed to avoid prejudicing the criminal case. 

While this case does not fit the typical parallel civil/criminal fact pattern, this 
case does present the same basic problem as those types of cases. First, a criminal 
investigation is being conducted by the Independent Counsel, who has "full power and 
independent authority to exercise all investigative and prosecutorial functions and powers of 
the Department of Justice, the Attorney General, and any other officer or employee of the 
Department of Justice." 28 U.S.C. § 594(a). Second, the FOIA requests for documents in 
this case seek information that is central to the criminal investigation, and are analogous to 
the civil discovery requests in the parallel civil/criminal situation. Finally, it would be 
impossible to guarantee the continued confidentiality of the documents if they were released 
in this case, and disclosure could thus jeopardize the pending criminal investigation. 

The Supplemental Brief filed by Rep. Leach asserts that there should be no 
cause for concern about this suit interfering with the Independent Counsel’s investigation, 
because "the Fiske investigation is not truly parallel to this investigation." Supp. Brief at 1 
(Heading I). However, the Supreme Court has specifically rejected the argument that 
"before proceedings in one suit may be stayed to abide the proceedings in another, the 
parties to the two causes must be shown to be the same and the issues identical." I^ndk v 
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North Am. Co. . 299 U.S. 248, 254 (1936). Rather, the Court "must weigh competing 
interests and maintain an even balance." Id. Thus, there is no question that this Court has 
the power to defer consideration of this matter to avoid interference with the criminal 
investigation. 

Rep. Leach admits that "many of the documents [he seeks] may also play a 
role in the Fiske investigation . . . Supp. Brief at 1. The Independent Counsel has 
expressed strong concern over the possibility of "premature disclosures of contents of the 
documents or of witnesses’ testimony to other witnesses on the same subject (creating the 
risk of tailored testimony) and of premature public disclosure of matters at the core of the 
criminal investigation." Letter from R. Fiske to Hon. J. Leach, dated March 7, 1994, 

• i 

attached as Ex. A. It is precisely because of those concerns that the Independent Counsel 
has specifically requested that Congress defer its requests for documents that relate to 
portions of his investigation that have not yet been completed. Letter from R. Fiske to Hon. 
A. D* Amato, dated May 26, 1994, reprinted in 140 Cong. Rec. S6674 (daily ed. June 9, 
1994), attached as Ex. B ("Because of the risk of such documents becoming public prior to 
the completion of our investigation, I would prefer that you defer obtaining those documents 
at this time."). 

In H.R. Res. 394, the House of Representatives recognized those concerns, 
and provided that Congressional hearings are to be "structured and sequenced in such a 
manner that in the judgment of the Leaders they would not interfere with the ongoing 
investigation of Special Counsel Robert B. Fiske, Jr." H.R. Res. 394 at 1 (d), attached as 
Ex. C. Further, in the Joint Statement announcing the bipartisan agreement regarding 
Madison hearings, the House Leadership again noted the concern that the Congressional 
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inquiry be structured in a way that would not interfere with the Independent Counsel's 
investigation, and noted that the Independent Counsel "has specifically asked the bipartisan 
leadership to refrain from Congressional inquiry into the other aspects of his investigation for 
now." Joint Statement, "House Hearings on Whitewater," dated June 15, 1994, attached as 
Ex. D. 

It is undisputed that this case involves documents that are also a part of the 
Independent Counsel's investigation. The Independent Counsel has expressly stated his 
concern that premature release of those materials could jeopardize his investigation, and the 
bipartisan House Leadership has recognized and respected that concern. Therefore, the same 
concerns that are present in the typical parallel civil/criminal fact situation provide a strong 
basis, by analogy, for deferring further consideration of this matter pending completion of 
the House Banking Committee hearings. 

B. The Test For Evaluating Requests To Stay Parallel Proceedings . 

While the test used for determining whether to grant a stay in the typical 
parallel civil/criminal fact situation is not directly applicable, the test is useful in identifying 
some of the relevant factors for this Court's consideration. Although the test suggests that 
the court should consider all of the relevant interests, the primary underlying concern is to 
prevent unnecessary interference with the pending criminal investigation. 

The decision in Volmar Pistribs.. Inc, v, New York Post Co,, 152 f.r.d. 36. 
39 (S.D.N.Y. 1993), contains one of the most recent statements of the test for deciding 
whether to grant a stay when parallel criminal and civil proceedings are pending. In 
analyzing the stay issue, a court should consider: 
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List of Exhibits 

A. Letter from R. Fiske to Hon. J. Leach, dated March 7, 1994. 

B. Letter from R. Fiske to Hon. A. D’ Amato, dated May 26, 1994, reprinted ]n 140 
Cong. Rec S6674 (daily ed. June 15, 1994). 

C. H.R. Res. 394. 

D. Joint Statement "House Hearings on ‘ Whitewater, dated June 15, 1994. 
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Tba Eonoratole Kaary B. Ooaaalaa 
Osaisnaa 

Comieeaa on lank Inf, Flnaaea 
iqj Affairs 

United Rtui Meuse o e upmtauelvM 
Ull Baybura Inm Offiee Building 
waahlngtoa. o.c. aosii-coso 

Tha Honorable Janes A. leach 
Hu ll in g Minority Hotter of the 
Coanlteee on Bonking, riaanoa 
and urban Affaire 

u&lead sentnn Bouaa of hepraeentatlvea 
2131 Bayburn 1 mm offioo Building 
Washington, O.C. aOBlS-dOBO 

Don* Co n grooaaaa Oeasnlaa and loach i 

S on wrielag thia lector ta ngnM ay strong 
eanoaxa about the lapaet of any hearings that your Ooeniteee 
nlgbe held late the underlying avante eoaeexnlag Nadieon 
Guaranty Bawlage and Lena (•MMOL*) , Nhleewater and Capital 
Maaagaaaat Baxvleae ( *0(1*1 aa the iaweetlgetlea that thie 
Offioo ia conducting lata thaaa aattare. 

Aa you knee, X cae appointed to the poeltloa of 
Zadepeadaat Ceuaaai pureuaae eo CM IM.l ea January ji, 
1994. Bine* that data ea hare ahtalaad aa Order Cron Chief 
Judge Stephen M. Boa tenor la tho Beet era Oiatriet of 
Arkaaaaa authorislag tha anpaaallag of a grand jury which 
will he dovotod oneXuaimly to tha Mhitnentar/Moaaz./CMB 
inwoatigatioa. za the onaatlaa. wo ham bona ualag tha 
regular grand jury for thin District. Me ham a teaa of 
eight ea^arloaeod atearneye, ala of eten ware c urren t or 
former pr oeec u tore whoa they joined tha etaff . Mo are 
working la Little Book with a tea of rare than twenty PBt 
agaata and financial enalyeta who are working full tine on 
thin aatter. Mo Ul doing everything po s sible ea eendect 
end oonniudo aa enpedlcleusly aa peeelble a oeaplato. 
thorough and lapdrelal'fhweatlyatloa. 
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Inquiry into tha underlying event# aurrounding 
MCS&L. Wfcltawaeer and SI by i Congressional Comieta# would 
poae a sever* rlak to th# ir.tagrity of our investigation. 
Inevitably, any aucft inquiry would overlap substantially 
wieh sha grand Jury' a activities . Among aehar eoneama, eh* 
Committee eartainly would aaak to mearviow eha aam* 
wicneoaae or subjects wno ara central to ena criminal 
invaatigaeion. SucH interview* could jeopardise our 
investigation in aavaral raapaeta, ineluding the dangers of 
Cangxesalonal lanuaiey, eha pramaeur* diacloeura* of the 
contene* of documents or of witnassas' testimony eo other 
wienoasee on eh* asms subject (craaeing eha risk of tailored 
testimony) and of pramaeura public diaelosura of maetars ae 
eha cora of eho criminal invaaeigaeion. Thia inhorane 
conflict would bo greatly magnified by eha face that eha 
Coanlteaa would ba eowariag essentially eha aasw ground aa 
eho grand jury. 

While wa raeognisa eha CoaaletM'a oversight 
rasponalbllitlss pursuant to taction SOI of fL 101*73 
(PXMJUU . wa hava similar eaaeana with a Coograaaional 
Invaaeigaeion late eha raeantlydldeloood oaacinga baewaon 
Whlea Housa and Traasury Depart aant officials •• 
particularly baeauao wo ballovo those hear Inga will 
inevitably load to eba diaelosura of eha eoacance of RTC 
rafarrala and aehar infonaeion relating eo eha undarlying 
grand jury invaatigaeion. 


Par ebaaa raaaona. wa raquaae that your C o— iteaa 
not eonduet any haarlngo la eho or— a cova r ad by eha grand 
jury'* ongoing lnvaaeigaeioa. both In order eo ovoid 
u»inn mining thee Invaatigaeion and la ordar eo furebar the 
public iaenrnee is praaarvlng eba falmaaa. eheroughaaaa 
and aaafldantlallfcy of eba grand jury 


X will ba glad to aoae with you personal ly to 
explain our poolel— furebor if you fool thae would ba 
halpful. 
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TAB-B 

CONGRESSIONAL RECORD — SENATE 


S6674 

co the Justice Department. That 'was 
the reason for this format. It was not 
an arbitrary picking of four additional 

members. 

Mr. MITCHELL. Mr President, will 
.he Senator yield just for a brief ques- 
tion? 

Mr. D'AMATO. Certainly. 

Mr. MITCHELL. The Senator said 
that he certainly hoped chat there 
would be a vote on the resolution 
which he was to offer. I merely want it 
to be clear, and I inquire of the Senator 
through the Chair, does the Senator 
understand that the proposal which I 
made did provide for a vote on the Sen- 
ator s resolution? 

Mr. D'AMATO. Yes. 

Mr. MITCHELL. I thank the Senator. 

Mr. D' AMATO. Let me say that our 
problem— our problem was that we un- 
derstand the nature of the Senator s 
amendment. Notwithstanding that, we 
believe that if we examine both propos- 
als. we feel there is more ment to ours 
and— as we will argue during this de- 
bate— and that we would not have a 
real and legitimate opportunity to 
make those meaningful distinctions. 
As a matter of fact, what will take 
place Is that we will have a straight 
party line vote. It is the nature of 
things. And that vote will be most Re- 
publicans. if not all. voting to accept 
the proposal as crafted by Senator 
Dole and others on our side, and most 
Democrats voting against, with the un- 
derstanding and assurance that the 

ajonty leader would then come forth 

ith the proposal which he has put 
forth. 

There are. and I will speak to them, 
a number of serious deficiencies, at 
least that we discern as it relates to 
accepting that methodology of moving 
forward. 

Just to get to the essence, we have a 
constitutional responsibility as it re- 
lates to the oversight role of the Con- 
gress. I believe that we have been more 
than patient in giving to our col- 
leagues an opportunity to craft a meth- 
odology of moving forward. And 1 say I 
think they have exercised good faith in 
attempting to come as Car ar we have. 
But we now hit a situation where the 
Democratic leadership is suggesting in 
essence that this Congress will not go 
forward with their hearings until and 
unless the special counsel has con- 
cluded various parts of the investiga- 
tion. and that we cannot go forward 
until 30 days after the initial phase of 
the special counsel s investigation, or 
no later than July 30. 

And those areas that we could look 
into are circumscribed, are limited. 
They do not even include an area which 
the special prosecutor, by way of a let- 
ter has indicated to me. quite clearly, 
he is not reviewing. Let me refer to 
that letter from Mr. FIske of May 28. 
Ie said. 

Dear Senator D Amato: I am respomlinc 

-O the two que»tion» nu«#d lo your letter 01 
May- 23. 1994. 

The commodity transaction* of Mrs. Clin- 
ton occurred dunce a period of time which is 
outside the applicable *"tute of limitations 


We do not preclude loo it me into those trans- 
actions if circumstances develop dur.r.e our 
investigation which would nonetheless make 
that trading relevant to our investigation. I 
have no present objection to any heannxs 
which Congress might wish to hold on that 
subject 

I will ask unanimous consent to have 
the entire letter printed m the Record. 


There being no objection, the letter 
was ordered to be printed in the 
Record, as follows: 

Department of Justice. 

OFFICE OF THE INDEPENDENT COUNSEL. 

lUasAinffon. DC.. May .’6. 1994 
Hon. ALPHONSE M. D A.MaTO. 

L'.S. Senator Commute on Banking. Housing, 
anti L'rtan Affairs. Dtrksen Senate Office 
Building. U'nsAmeton. DC 

Dear Senator D'Amato I am responding 
to the two questions raised in your letter of 
May 23. 1904 

The commodity transactions of Mrs. CI.c- 
ton occurred during a per.od of time which is 
outside the applicable statute of limitations. 
We do not prec.ude looting into those trans- 
actions if circumstances develop during our 
investigation which would nonetheless make 
that trading relevant to our investigation. I 
have no present objection to any beannge 
which Congress might wish co hold on the 
subject. 

The White House review of Treasury docu- 
ments relating to contacts between the 
White House and Treasury officials involves 
a small number of documents which win not 
take anyone very long to review. Because of 
the risk of such documents of becoming pub- 
lic prior co the completion of our mveauga- 
tlon. I would prefer that you defer obtaining 
those documents at this time. I am confident 
that following that procedure will not cause 
any delay in any hearings you may decide to 
hold. 

Respectfully yours. 

Rosier B. Fiske. Jr.. 

Independent Counsel. 

Mr. D'AMATO. Buc notwithstanding 
the special counsel saying we do not 
have an intent to look Into that, the 
agreement which has been proffered by 
the majority leader does not give over- 
sight responsibility, as it relates to 
this matter, to the committee. I would 
have to ask why. 

Mr. MITCHELL. Would the Senator 
Uke an answer now? 

Mr. D'AMATO. Yet. 

Mr. MITCHELL. Because it has noth- 
ing to do with this matter. It is an ob- 
vious political fishing expedition by 
the Senator from New York and his Re- 
publican colleagues in an efTort to em- 
barrass the President and Mrs. Clinton. 
It has no legislative purpose. It only 
hss a political purpose. That is why it 
is not included. 

Mr. D'AMATO. I suggest we have a 
very real disagreement because we are 
talking about a pattern of abuse, and 
the question is whether that pattern of 
abuse was a pattern of power being 
misused in Little Rock, taken and 
moved right on up through the line, 
covenng all of these areas. It is a pat- 
tern that we have a right to explore 
and if. indeed, there is nothing, noth- 
ing will come of It. If. indeed, people 
conduct themselves and che investiga- 
tion in a manner chat is less than cred- 
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lble. voters will understand and 
know. 

But that is a prerogative and right :: 
the Congress, and to simply say r.c. 
that we are not going to do it because 
it might be politically damaging and 
embarrassing, seems to me something 
we cannot accept. 

I suggest if it were the other way 
around, that if it were the Democrat:: 
Congress looking into a Republican m 
power, you would find that that matter 
would be fair game. 

Mr. MITCHELL. Mr President, will 
the Senator yield for a question? 

Mr. D'AMATO. Certainly. 

Mr. MITCHELL. Is it the position cf 
the Senator from New York that when 
an elected official is the subject of an 
accusation or an allegation of wrong- 
doing or impropriety, that if that 
elected official does not publicly dis- 
close all documents relating to the 
matter, it is a fair inference ’.hat the 
public official has something to hide 0 

Mr. D'AMATO. No. 

Mr. MITCHELL. I thank the Senator. 

Mr. D'AMATO. I do not make that in- 
ference at all. 

Mr. MITCHELL. I thought that. 

Mr. D'AMATO. I do not make that in- 
ference. And I suggest that this mat- 
ter. as it relates to whether or not 
there has been a favoritism given to 
the Governor and to his family as i: re- 
lated to the Initial investment of 
SI .000. and the apparent contradictions 
that have appeared thereafter, both in 
the public record and m these docu- 
ments that have been released, that 
they are proper subject matter of in- 
quiry. 

Did the trader violate the law° Did 
the exchange violate the law° And I 
think Tyson Foods personnel and the 
broker should be called in to ascertain 
what, if anything, took place. 

I do not make an accusation as to 
what did and did not take place I say 
we have a right to review this. This s 
the process that has been set forth. I 
am not asking for a different process 
We are asking for the same process. 

So I point out to the majority leader 
that that is one of the problems right 
off the bat. Hence, our reluctance to 
accept his agreement. I am not sug- 
gesting that he hsu not attempted as 
best he can to deal with the political 
realities. Are there politics involved 0 
Of course. The nature of the process is 
one where there is politics involved by 
both the Democratic side and the Re- 
publican side. 

For people to say there is absolute. y 
no politics would be ridiculous But :r.e 
question Is the proper discharge m the 
proper manner of our responsioi.ity 
That is why we drafted a resolution, 
and I am going to ask the clerk to read 
the entire text of that resolution be- 
cause it is important. It is substar.:, -e 
It is something that the peepie * ... un- 
derstand when they hear it. 

So when 1 do put it in— and .: :r.« ~._- 
jority leader would like a uupy - v ; 
will be happy to provide him v.- . 
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March 22, 1994 

where ft oo® pi# of 
would literally ten no Umo at oil for 


Mr. CLDEE. If tho gentleman will 
continue to yield. I would uk the con* 
tleznan if he would ho willing to have 1 
hour of debut# oo ouch amendment? 

Mr. WALKER. I with tho gentleman 
would withhold tho roquoat astU wo 
have hod ft ehmnoo to choek thftt out 
with the Member# who offered the var- 
ious amendment#. It may well be that 
when we come back into aeeelon the 
next time, we could scree to that and 
acre# to a time limitation at 
point. I am concerned that we do not 
understand at this point whether or 
not that would be suffldent time for 
various Members to 


CONCESSIONAL RECORD— HOUSE 
M to low beta ste p 
bdssi swags of <L7 pm of 
bong low bevaeeiolti The andnoi to its Hed> 

cad syst e m hum tes preywn we oownowd 
#! over S4 mftno. In addbon, twee teens are 

more Rtehr hMyn achoof *Ms pognsni 
and town to stool after Stay gwe terti. gw- 
eg t*em a belter ctonos of ottareig s job 
that would mens teem eel lufrrters. 
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Mr. KXLDEE. We may very well not 
come back until after tho Easter re- 
eves. The rentleman understands that? 

Mr. WALKER. However, at that 
point, certainly, the rentleman at that 
umo could raise a umo limit request 
that would have been thoroufhly 
talked throufh with the Members who 
have potential amendments on the 
floor. 

Mr. wTT.nwe if the rentleman will 
continue to yield, my only point would 
be that it would be easier to go book to 
the floor if we know how much time 
was to be consumed so the leadership 
could make plana accordingly. 

□ lftlO 

Mr. WALKER Mr. Chairman, as I 
would understand it, you could In fact 
ret permission in the full House at 
aome other time to do that kind of 
time limitation, once It Is screed to. 
But as far as I know, we have not con- 
sulted with the Members on our side of 
the aisle aa to whether or not an hour 
of time would be soffleient for tho rn. Zt 
may well be in aome cases that Is more, 
than enourb time. But I do not know 
that to be the case and so. therefore, at 
this time I would have to object. 

Mr. KXLDEE. I understand. 

The Chairman pro tempore (Mr. DaR- 
dcn). Objection is beard. 

Me. LONG. Mr. Che man. we am Ml aware 
of to hr* between 
ter ms ! t h e more you team. 


of IMS. and f< 
had come to no reeoluUon thereon. 


nant teens and. ee e 

pSSnS/im may w* return to left school 
after they grve term. Thte proya m. me "Item 
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by rnprowng thw chenoee of he wig hesShy 
beteee. eteymg in school end beooming oo» 
that munng mentors of society- Everyone barw- 
Ste from progrem e such ea mis snd I am 
pteaead to support ms etomon of p roysm s 
Hcte "Have s Haste* Bshy- in HR C. 

Mr. KILDKB. Mr. Chairman, I move 
that the Committee do now rise. 

The moUon was screed to. 
Accordlncly the Committee roee: and 
the Speaker pro tempore (Mr. BE la 
Oabxa) bavlnc aseumed the chair. Mr. 
Daaocn. Chairman pro tempore of the 
Committee of the Whole House on the 
State of the Union, repotted that that 
Committee, havinc had under nrmalrtar 
acton the Mil (HJL 6) to eztfed for C 
years tht authorisations of appropria- 
tions for tho proermms under ths ELs- 


8EN8E OF THE HOUSE REGARDING 
CONSTITUTIONAL OBLIGATION 
TO CONDUCT OVERSIGHT OP 
MATTERS RELATING TO OPER- 
ATIONS OP THE GOVERNMENT 
Mr. GEPHARDT. Mr. Speaker. I 
move to suspend the rules sad scree to 
the resolution (H. Res. 3M) to express 
ths aeaat of tbs House that Coacrees 
has a constitutional obligation to ooa- 
duet oversicht of matters rslstlnc to 
the operations of the Government. 

The Clerk read as follows: 

H. lea. to 

A we teed. That It la the ftease of the Hoses 
of Rep r eea ecatl vse that— 

<*> C o esreee baa a OoavUtaUeaal obUpa- 
ttoa to conduct over e i ebt of m e rteve reladnc 
to the opevaoees of tbs i 
lac matter! related to ai 


for 90 minutes, and the gen- 
from Illinois (Mr. Michel] will 
raoocalasd for 90 minutes. 

The Chair recognises the gentleman 
tnm Missouri (Mr. Gkphajutt}. 

Mr. GEPHARDT. Mr. Speaker. I yield 
myaelf such time as I may consume. 

Mr. Speaker, this la a resolution pre- 
sented by the gentleman from Illinois 
(Mr. Michel] and myself. It is a sense 
of the House resolution. It says that 
the Concreee has a constitutional obli- 
gation to conduct oversight of matters 
rslstlnc to ths operations of the Gov- 
ernment. lncludinr matters rslstlnc to 
any covemmental investigations which 
may from time to time be undertaken. 

It states that the Speaker, the ma- 
jority and the minority leader should 
meet to determine the appropriate 
timetable, procedures, and forum for 
appropriate congressional oversight, 
inrlurtlnc hearings on all matters relat- 
ed to Mad i son Guaranty Savings A 
Loan A sso ci a ti on. Whitewater Develop 
meat Corp.. and Capital Management 
Services. Inc 

It further states that no witness 
ceiled to testify shall be granted im- 
munity under oertaln sections of ths 
United States Cods over ths objections 
of the special counsel. Robert Flake. 

Finally, it says that the hearings 
should bo structured and sa q u e n oe d in 
such a manner that in the judgment of 
tho leaders, they would not interfere 
with tho ongoing investigation of ths 
special counsel. Mr. Flake. 

Over the peat days and weeka. there 
have been a number of allocations 
lodged, there has been a great deal of 
speculation about the Whitewater De- 
velopment Corp. and the facts sur- 
rounding that corporation. And 1 might 
add that that speculation is not unim- 
portant. The American people have the 
right to know the facta, congress baa 
to try to provide tho e e 
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(‘CMS').** 

ie> No witness called to teetlfT as tbeee 
bearings shall be grassed Immunity 
eecuons SOQS tad SOSS of Title IS. United 
fttatee Code, over the objection of apodal 
Counsel Robert B. risks. Jr. 

(d) The bearings should be str uctur ed sad 
sequenced In eech a manner that la tbe judg- 
ment of tbo Lend an they would not interfere 
with tbs ongoing lavesagaoee of Special 
Counsel Robert a. flake. Jr. 

The SPEAKER pro tempore. Pursu- 
ant to the rule, the gentleman from 
Missouri (Mr. Osnanarr] will be recog- 


But we also have aa obligation to en- 
sure that our three-branch Government 
does not h oo oma a three-ring circus. 

We have an obligation to ensure that 
we find the fhote without all the par- 
tisan fingerpointing that only distracts 
us from tho real bneineea of the people. 

That is why tbe minority leader and 
I have submitted this resolution. Be- 
cause while we cannot ignore 
Whitewater, neither can we allow it to 
flood this Chamber. 

There is a special counsel in place. 
An independent, objective, and seem- 
ingly Republican-leaning special coun- 


He is doing his work, carefully and 
thoughtfully, and I think in quick 
me. 

And there la a role for cong r es sional 
overnight as well. Co ngre s s ional over- 
sight that does not interfere with the 
special counsel's work. Cong r ess i onal 
oversight that is vigilant about the 
frets, and fair in its methods. 

Both parties have now agreed to elt 
down, and try to find the beet way to 
structure such overnight hearings— 
without compromising the work of the 
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Congntf* rf Strife* fttite* TAB-D 

*rot of Zma mu t ib e* 

9m tfattni. ac 20513 


for xbmedx aib 
C ontact: Jeff Biggs 

Nisei Tuilir 
Laura llcMU 
Tesy Blanklsy 


Jons IS, 1994 
(303) 225-5404 
(303) 225-0400 
(303) 225-5404 
(303) 235-2300 


Tbs bipartisan Boom laadarship has reaohsd a g ra ana n t on 
holding aaweral days of poblie hoarlags on three aspoets of tha 
so-called Shitevater investigation now bsiag conducted toy Special 
Coonasl Robert B. Fisks, JT. Shis igra—ant is consistent with 
tha provisions of I. has. 394, adoptad toy tha Irmas on March 23, 
1994, which statas that any hearings oondnetad by Kouss 
eossittaas should ba stru ctarad and aagus no ad so that they will 
"not iatarfara with tha on-going investigation of Special ceonsal 
Robert ■. Flaks, J*.* and is based on s. Flake's stataeent to 
too bipartisan laadarahip that his review of these three areas is 
vary close to conclusion and that C o ngr ess ional inquiry into 
these three areas, ones ha has eoaplotad investigation Into then, 
will not laparta his overall investigation. Mr. Fisks has 
specifically asked the bipartisan leadership to refrain free 
congressional inquiry into the other aspects of his investigation 
for now. ■ 

tha three subjects of tha public hearings will ba: tha 

white B o u se contacts with troasaxy/KEC officials about 
"Whitewater" -related Batters; w ho t ha r tho death of Assistant 
units Boose counsel Vincent Foster was a henioida or a suicide; 
and the shite Souse's handling of tho eentants of motor's office 
during tha investigation into Foster's death. 

The bipartisan leadership bee a g ree d that bearings on these 
three areas will ba held by the Caunlttaa on B a n ki n g. Finance and 
Urban Affairs and that all WMhara of that Cennittaa will hava 
tinaly, equal access to necessa ry do wan ts and nay ba assisted 
by staff of ethar coanittaos of tho House, tho hearings will 
begin within thirty days of notification by Kr. Flake that be has 
eonplatad his investigation into those three areas. 
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Covington & Burling 

1201 PENNSYLVANIA AVENUE. N W 
P O BOX 7566 

WASHINGTON. D C 20044.-7566 
(2021 662-6000 


BOBBY R. BURCHFIELD 

O'RCCT D>«1 NUMCC* 

202’ 662 53SO 


TCLETAX 202- 662-629’ 
t ElE* 89 593 'COVL’NO wSmi 
CABLE COVL'NG 


July 19, 1994 


-CCO*r C.O “OOSC 
CU»ZON 

cO««OON *»■» «AS 
CVGLANO 
O" 

'CtC* - ** O’" «•« J'O. 

BRUSSELS C3»«CS»O*»0CN- ;rrct 
M «VCNC£ 3CS >•’] 

(•uuc.s 0*0 ec.o v,m 
• c.c»-o»>c u;i;mk 

•tifM 32 2 502 198 


VIA HAND DELIVERY 

The Honorable Charles Richey 
United States District Court 
for the District of Columbia 
3rd and Constitution Avenue, N.W. 
Washington, D C. 20001 


Re: James A . Leach v. Resolution Tmst Corporation 

and Office of Thrift Supervision . Civ. No. 94-1033 


Dear Judge Richey: 

Enclosed is a courtesy copy of Plaintiffs Motion to Strike 
Unauthorized Filing, which we have filed with the Court this morning. A proposed 
Order is also included for your convenience. 


Sincerely, 



cc: Counsel of Record 
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BOBBY R. BURCHFIELD 

3 »CC' Z *L 

202 1 062 9390 


Covington & Burling 

1201 PENNSYLVANIA AVENUE. N W 
p. O BOX 7566 
WASHINGTON. DC. 20044 
'2021 662-6000 

-C'-e*** 202i 862 829< 

’CcCX 89-993 'COVL.NO a$mi 
CaIlC COvl MG 


*c-csc». -c^sc 
*« i'»tr 

. :*.OON M-'-r 
*C.C»-ONC *4.’ 491 Mil 
’C.C r M 4«.’ 491 3 C 

go.sst.s ::»9«»cs:ts- z rr 
4« a.CNwC ccs •■»*» 

34C 

•t.c*-csi Minnie 
u 1 -C* 9M 


July 19. 1994 


BY HAND DELIVERY 

Nancy Mayer-Whittington 
Clerk 

United States District Court 
for the District of Columbia 
3rd and Constitution Avenue. N.W. 

Washington, D.C. 20001 

Re: James A. Loach v. Resolution Trust Corporation 

and QBsa Qi Thhft SmtuxislaiL Civ, No, 94-1933 

Dear Ms. Mayer-Whittington: 

Transmitted herewith for filing are the original and two copies of 
Plaintiffs Motion to Strike Unauthorized Filing. Please have one copy date- 
stamped and return it to the messenger who is delivering this filing. 

Sincerely yours, 

Bobby R. Burchfield 


Enclosures 

cc: Counsel of Record 
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UNITED STATES DISTRICT COURT FOR 
THE DISTRICT OF COLUMBIA 


) 

) 

) 

) 

) Civ. No. 94-1033 (CRR) 
) 

) 

) 

) 

) 

) 

) 

) 


* jl 1 i 


At the July 14, 1994, hearing, the Court requested supplemental briefing 
on a narrow question: Whether cases addressing stays in parallel civil proceedings 
pending completion of ongoing criminal investigations require entry of a stay here. 
Although conceding in their second sentence that "those cases are not directly 
applicable here” (Ds. Supp. Br. at p. 1), Defendants proceed through 13 pages to 
reargue several entirely different arguments. Their paper should, we respectfully 
submit, be stricken as an unauthorized filing. 

Defendants' paper advances three well-wom arguments. First they 
argue that Independent Counsel Fiske does not want the documents released 
because of their potential effect on witnesses' testimony. Putting to the side the 


JAMES A. LEACH. 

Plaintiff, 

v. 

RESOLUTION TRUST CORPORATION 
and 

OFFICE OF THRIFT SUPERVISION, 

Defendants. 
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restrictive security measures taken with regard to these documents, Mr. Fiske has 
himself made documents available to the White House Counsel for the very purpose 
of preparing witnesses to testify before Congress. (May 17, 1994 Article, Washington 
Post, attached hereto as Exhibit L.) Moreover, as this Court recognized at argument, 
federal agencies - including Defendants - release documents during criminal 
investigations all the time. 

Second. Defendants express skepticism about Congress' ability to 
maintain the confidentiality of the documents. This argument has been repeatedly 
rejected by the Courts. FTC v. Owens-Coming Fiberolas Coro.. 626 F.2d 966 (D.C. 
Cir. 1980); Exxon Coro, v. FTC. 589 F.2d 582 (D.C. Cir. 1978), cert , denied. 441 U.S. 
943 (1979). Indeed, Defendants never worried about this during the Columbia, 
Lincoln, Silverado, or CenTrust investigations. 

Next Defendants reargue the equitable discretion doctrine, but still do 
not deny that the doctrine has never been invoked in a case - such as this one -- 
based upon a statute expressly granting judicial review. 

Defendants conclude by arguing in essence, that the Court should stay 
the proceedings even if the law is to the contrary because such a decision would be 
unreviewable. Perhaps Defendants make decisions for partisan motives on the 
(incorrect) assumption that those decisions will not be reviewed, but the federal 
judiciary - and this Court in particular - has never taken such an expedient course. 
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CONCLUSION 

For the reasons stated, Defendants' memorandum should be stricken as 
an unauthorized filing. 


Respectfully submitted, 


Bobby R. Burchfield 
(D.C. Bar No. 289124) 

Jackson R. Sharman III 
(D.C. Bar No. 428799) 
Covington & Burling 
1201 Pennsylvania Avenue, N.W. 
P.O. Box 7566 
Washington, D.C. 20044 
(202) 662-6000 



Attorneys for the 


MO llilll 


DATED: July 19. 1994 
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aStKingtOfl PftAt 

May 17, 1994 


First Phase of Whitewater Investigation 
Is iSfear End, Fiske Tells ^Tiite House 


Ry Ann Devroy ad Si 


Schmidt 


Wlute Houwe officiate say White- 
water special counaal Robert R. 
Fiske Jr. hn* to*d them bn in nearing 
the end of the Drat plume of haa in- 
vestigation. prompt mg their own in- 
ternal investigation m preparation 
for summer congreOMunaJ heeranpi. 

White House Counsel Lloyd N. 
Cutler said yesterday that too haa ot>- 
tamed an agreement from Urn Trea- 
sury Department for access to its 
documents rotated to contacts White 
House of Goals had with Treasury of- 
fer tala about Whitewater. 

Fiske yesterday declined to say 
how close he ia to determining 
whether those contacts were im- 
proper or dtegni, but as id, "It cer- 
ts miy isn't over.” 

Fisks said Whits House officials re- 
cently ashed him whether they would 
be interfenng wdh his m steipsflnn d 
they reviewed the Treasury doce- 


vestigation warn at a point where mch 
a review would not Interfere. 

-That's all are cold them.* said 
Fiske. a dd ing that White House offi- 
ciate were not asking w I id her they 
should take such a step. 

Political appoi n te es at Treasury 
have been running the federal Reso- 
lution Trust Carp, and had access to 
information about the u l ean s 1 and 
civil cases inaof out of the failure 
of Madison Guaranty Savings A 
Loan in Arkansas. Madison was 
owned by James B- McDoogat. jneat 
owner with the Clintons of the 
Whitewater reel estate venture m 
the Osark Mouotanw. 

Senior Treasury and White House 
officials had a series of meetings 
about the Madiaon- White water in- 
vest 1 gat ioa beginning last fall. 
Twelve officials in aM heve testified 



asked officiate at the Wtete House 
and at Treasury not to canted e»- 
ternal bnatepboai of the cascade 
been oaa they esadd tead to coordinat- 
ing statements and other actions 
that would tint be candurive to n fug 
invent igatteu by Fab*. 

Cutler end Treasury Secretary 
Lloyd float sew and top aashoants 
worked out whet Culler said were 
in keep from t hr While 



stances that do not interfere with 
Fiska's investigation. Senate Majori- 
ty Lender George J. Mitchefl CD- 
Maine) said Sunday of heamgm. "We 
are going to do « as promptly as we 
can. do it right after the conclusexi 
of the first phase.' 

Mitchell and Senate Minority 
Leader Robert J. Dote (R-Kan.) have 
been engaged in periodic negotia- 
tions over the timing and scope of 
any mogressronai hearings. 

Risks said he planned to promptly 
i— * a forensic report on Poster, 
putting to rest questions about 
wltether there was foul ploy or rf he 
committed suicide, aa a Virginia 
medical examiner has ruled. 

sources cloaa to the White 
House say they expect the report to 
be issued soon and bebeve it will 
conclude Foster's death was a sui- 
cide. However. Flake iss ued a broad 


to trade doc u ments that were in 
Poster's office at the time of Ms 
death. It could not be learn ed wheth- 
er that i nfo rms ti oa wdl be pursued 
part of the re- 


likely to stretch well Into 1999. 
Flake is sttfl adding to hts staff of 
more than 30 l a wyers and invest im- 
tonc Two more Lawyer* were hired 
a week ago, and a message to FBI 
bo reams around the country last 
month add Fiabe ia 
with backgrounds ii 

la -*■**!"■ to the W a shi n gton end 
of the probe, the medal ccasiaef's af- 


fairs of Madtoa Guaranty and the 
Rosa Law Pk-rn. Former mnnfctpai 
Judge David Hale, who pleaded 
guilty to fraud 




Aa administration official said 
Treasury "had qua Ians" about the 
White House reeueet bec ause of 



. . . report am kit 

Lnikv KMd ilw Wlute Ifcaiar'H pri- 
mary axil for the diwumivu* wav to 
pr epare for i iw qireawa n as a l ie-arntg* 
where White House and Treasury 
officials miW* have to appear. The 

Umbo, awaatiug word from Fteke that 
he would no to np er obyait to at ted 
a phase dealing with the White 


"worked out a gree ab l y* and pro- 
duced -a fag ii Ittmihn that wig 
keep us from seeing documents that 
the seeing." 



Senate bn voted to 
hr w ines at a time atari inter 


that 

pressured in the swd-19P0i by 
thra-Gov. Big Okdoa, MrDougal and 
Jim Guy Tucker (IA onrent A rkan sa s 
governor, to make fr au duk - a t loans. 
One loan, in the amount of $300,000. 
was issued to an advertising c o m pany 
owned by Suxm McDaugaL and at 
least soma *d that money ended up 
buyum tend in Wtetown t i v a nenrr. 

Clinton and MrDougal both nay 
I hr* CtedtsM did md kimw ibr SflA- 
IkmIuxI km ii was used for Wlnte- 
wnlcr kind. 

Hnic. mho made iiis allegations 

public teat fall, has largely disap- 
peared irnra vit-w. Court offici ate in 
Little Rock sud hu turn st trues been 


Hubbull wore ah parti 
_ to Wi 

Fteke recently d eli ve re d a 3W 
■at of chants 

to HubbaTs act ml tea 
said. Among 
a 


for the government and the k-gnl 
fog- he Hubmii led. 
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CERTIFICATE OF SERVirF 

I hereby certify that I have caused true and correct copies of the 

foregoing Plaintiff’s Motion to Strike Unauthorized Filing to be hand-delivered to 

the following parties, on this 19th day of July, 1994: 

Kirk K. Van Tine 
Jesse R. Adams III 
BAKER & BOTTS, L.L.P. 

The Warner 

1299 Pennsylvania Avenue, N.W. 

Washington, D.C. 20004-2400 

Elizabeth R. Moore 

OFFICE OF THRIFT SUPERVISION 

1700 G Street, N.W. 

Washington, D.C. 20552 

John C. Binkley 

RESOLUTION TRUST CORPORATION 
801 17th Street, N.W. 

Washington, D.C. 20434-0001 
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UNITED STATES DISTRICT COURT FOR 
THE DISTRICT OF COLUMBIA 


) 

) 

) 

) 

) Civ. No. 94-1033 (CRR) 
) 

) 

) 

) 

) 

) 

) 

) 

J 


ORDER 


After consideration of Plaintiffs Motion to Strike Unauthorized Filing, the 
motion is GRANTED, and 

IT IS HEREBY ORDERED that the Defendants’ Supplemental Brief 
Regarding Parallel Civil and Criminal Proceedings filed July 18, 1994, be and is 
hereby stricken. 

ITIS SO ORDERED. 


CHARLES J. RICHEY, United States 
District Judge 

DATED: 
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AUSTIN 
DALLAS 
HOUSTON 
MOSCOW 
NEW voa* 


BAKER & BOTTS 

L.L.P 

TWC WARNER 

1299 PENNSYLVANIA AVCNUC. N.W. 
WASHINGTON. QC. ZOOO-4-2AOO 


TELEPHONE <2021 639-7700 
FACSIMILE (2021 639-7890 


July 19, 1994 


Ms. Nancy May^f- Whittington 
Clerk / 

United States District Court 
for the District of Columbia 
Room 1^34 

3rd and Constitution Avenue, N.W. 

Wa^mngton, D.C. 20001 

Re: James A. Leach v. RTC and OTS. Civ. No. 94-1033 (D.D.C.). 

Dear Ms. Mayer- Whittington: 

On behalf of the Office of Thrift Supervision and the Resolution Trust 
Corporation ("Defendants"), enclosed for filing in the above-referenced action, please find 
one original and one copy of Defendants’ Response to Plaintiffs Motion to Strike. Please 
file stamp the extra copies of this document and return them to our messenger. 

Thank you for your assistance in this matter. 

Very truly yours, 

£Uesse R. Adams, III 



JRA/swb 

Enclosures 

cc. Chambers of Hon. Charles R. Richey 
All Counsel 
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UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

) 

JAMES A. LEACH, ) 

) 

Plaintiff, ) 

) 

v. ) Civ. No. 94-1033 (CRR) 

) 

RESOLUTION TRUST CORPORATION and ) 

OFFICE OF THRIFT SUPERVISION, ) 

) 

Defendants. ) 

) 


DEFENDANTS’ RESPONSE TO PLAINTIFF’S MOTION TO STRIKE 


On July 19, 1994, Rep. Leach filed a Motion to Strike Defendants’ 
Supplemental Brief Regarding Parallel Civil and Criminal Proceedings ("Motion to Strike "). 
Rep. Leach argues that Defendants’ Supplemental Brief goes beyond the question posed by 
the Court at the July 14, 1994 hearing. Motion to Strike at 1. The Motion to Strike is 
completely spurious, and should be denied. 

Defendants’ Supplemental Brief responds directly to the question posed by the 
Court. Contrary to the assertion in the Motion to Strike, the Court’s question was not 
whether the authorities discussing the handling of parallel civil and criminal proceedings 
require a stay, but whether they are relevant to this case. Defendants’ Supplemental Brief 
discusses those cases, and the policy reasons behind them, and shows how they relate to the 
facts and legal issues presented by this case. Plaintiff apparently wishes the applicable law 
were otherwise, and would like to keep this Court from considering it. However, the fact 
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that Plaintiff is unhappy with the law is not a ground to strike Defendants’ Supplemental 
Brief. 


In reality, the Motion to Strike is simply an unauthorized reply brief. While 
none of the substantive assertions in the reply are correct, Defendants will not burden the 
Court with a point-by-point response. The Motion to Strike should be denied. 


Dated: July 19, 1994 


Respectfully submitted. 


Carolyn<A. Lieberman Kirk K. Van Tine 


Acting Chief Counsel 
Thomas J. Segal 
Deputy Chief Counsel 
Elizabeth R. Moore 
Assistant Chief Counsel 
D.C. Bar No. 358769 
Gary L. Goldberg 
Senior Trial Attorney 
OFFICE OF THRIFT SUPERVISION 
1700 G Street, N.W. 

Washington, D.C. 20552 
(202) 906-7039 

Attorneys for Defendant 
Office of Thrift Supervision 


D.C. Bar No. 257139 
BAKER & BOTTS, L.L.P. 

The Warner 

1299 Pennsylvania Avenue, N.W. 
Washington, D.C. 20004-2400 
(202) 639-7700 

Ellen B. Kulka 
General Counsel 
Andrew E. Tomback 
Deputy General Counsel (Litigation) 
Gregg H.S. Golden 
Counsel 

John C. Binkley 
Counsel 

RESOLUTION TRUST CORPORATION 
801 17th Street, N.W. 

Washington, D.C. 20434-0001 

Attorneys for Defendant 
Resolution Trust Corporation 


i 


i 
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I certify that on the 19th day of July 1994, a copy of Defendants’ Response to 
Plaintiffs Motion to Strike was served by hand delivery on: 

Bobby R. Burchfield 
Jackson R. S barman m 
Covington & Burling 
1201 Pennsylvania Avenue, N.W. 

P.O. Box 7566 

Washington, D.C. 20044-7566 

Attorneys for James A. Leach 

Mark B. Hopson 
Sidley & Austin 
1722 I Street, N.W. 

Washington, D.C. 20006 

Counsel for the Republican Leadership 
of the U.S. House of Representatives, 
the Ranking Minority Members of Certain 
Committees of the U.S. House of 
Representatives and the Republican 
Members of the Committee on Banking 
Finance and Urban Affairs of the 
U.S. House of Representatives 
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UMXT1D STATU OXSTKXCT COURT 
TOR TO DISTRICT OP COLUMBIA 


) 

JAMBS A. LEACH, ) 

) 

Plaintiff, ) 

) 

v. ) Civ. No. 94-1033 '.CRH! 

) 

) Judge Charles R. Richey 
RESOLUTION TRUST CORPORATION ) 
and ) 

OPPZCB OP THRIFT SUPERVISION, ) 

) 

Defendants ) 

) 


BRZSP Of ID RS PUBLICAN LBADBRSXXP 
OF m U N I T ED STATU HOOU Of RDRUUTATZVU, 

TBS RAMXZXQ MZNORXTT MBNBSBS Of CBBTAXM CGHKZTTUS Of TD 
UNZTSD STATU BOUSS Of RBPRBSUTATZ7U , 

AMD TU RBPUBLZCAM MMBBBS Of TU CC M CTTSE ON BABKINS, 
fZBABCl AMD UBBAM AFP AIM Of TU BOUSS Of BMPRUUTATZVIS 

as nasi ssaubM nr support of 

PLAINTIFF'S MOTION FOR SUWRRT J UDUMUT 


Mark D. Hopson 
william K. xalley 
Richard Klingler 
David L. Lavsoa 
SIOLSY A AUSTIN 
1722 Bye Street, N.w. 
Washington, D.C. 20006 
202-736-8000 

Counsel for Raid 


June 20, 1994 
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nmtooocTxair and iaocqroud 

Representative James A. Leach, in his capacity as the 
ranking Minority Member of Che Committee on Banking, Finance and 
Urban Affairs of the United States House of Representatives, has 
sought through this suit to secure information from the Executive 
Branch agencies directly responsible to his Committee on matters 
pending before the Ccemittee. Those matters concern the 
execution of laws of the United States and expenditure of 
appropriated funds in relation to Madison Savings 6 Loan 
Association, and thus present issues directly within the 
jurisdiction of the Canaittee and within the legislative 
responsibility of each of its Members, including Representative 
beach himself. 

Representative Leach has proffered three independent 
legal bases chat support a declaratory and injunctive order of 
this Court requiring officers of ehs Resolution Trust Corporation 
and Office of Thrift Supervision to produce the requested 
information: the Freedom of Information Act, 5 U.S.C. SS S52 at 
■■q. : the Financial Institutions Reform, Recovery, and 
Enforcement Act of 19S9, 12 U.S.C. SS 1441a tL sea. .- and the 
Administrative Procedure Apt, 5 U.S.C. SS S51 a& sea, counsel 
for Representative Leach have ably see forth the legal bases for 
the demanded relief, and aalsl will not reiterate chose legal 
arguments here. Instead, a«iei wish to emphasise the underlying 
public policy concerns -• particularly chose grounded in the 
constitutional (sendees for congressional oversight and separation 
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af powers concepts •- which support each of Representative 
Leach's claims. 

AMOUNT 

Representative Leach seeks information necessary to 
discharge his legislative duties. The Constitution commands that 
each Legislator deliberate and vote on legislation, and the power 
of inquiry or investigation has traditionally been read 
expansively to ensure that each Member's deliberation and voting 
is informed by an extensive survey of relevant Information 
information often within the peculiar control of the Bxecutive 
Branch agencies subject to that legislative review. Basic 
precepts of separation of powers, embodied in pare in the 
tradition of a loyal opposition within the legislative body, 
require that this investigative function not be stifled or 
blunted when members of a single political party control both 
Houses of Congress and the Bxecutive. 

Representative Leach is pressing his claims in this 
case not only as a Member of Congress but as the Ranking Minority 
Member of the Comeittee on Banking, Finance and Urban Affairs cf 
the united States Bouse of Representatives. As this Court is 
aware. Congress ham evolved since iee inception to delegate its 
work to specialised coonittees of jurisdiction and to devolve 
responsibility within such coonittees in a political perry 
contexe. In general, the Chairman of a counittee (majority 
party) and ehe Ranking Minority Member of e coonittee (minority 
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party) are granted by their respective caucuses disproportionate 
an <j functionally equivalent authority within their committee. 

Both cf these official positions have certain powers and 
responsibilities, procedural and substantive. R.H. Davidson & 
W.J. Oleszaic, Congress and its at 221 (4th sd. 1994). 

House practice suggests that both ths Chairman and the Ranxing 
Minority Member are integral parte of the legislative process and 
have analogous institutional status when acting in their official 
capacities. 2 

Members of the minority party in Congress require 
accurate and complete information to enable then to discharge 
their duties to their constituents end to ensure that Congress 


1 Leadership positions ere official positions and their 
authority is derived from certain internal House practices. The 
Democratic Caucus and the Republican Conference formally convene 
to nominate and sleet the Chairmen or Raking Minority Members of 
the various standing cosmittses. Titus, under the authority 
granted from the Republican Conference, the Ranking Member of the 
Banking Cosmittee baa control over an Independent staff and 
independent budget from the majority. 

2 In tracing for the Court the underlying historical and 
constitutional concerns implicated by Representative Leach's 
claims , laid will refer to the rights of individual Members of 
Congress, as oppo s ed to the rights of the institution as a whole 
or each of the two Houses or their cosmic csss. However, 
Representative Leech has sought the information in question not 
only in his capacity as a Member of congress, but also in his 
capacity as ths Ranking Minority Member of the House Cosmittee on 
Banking, finance and Orban Affairs. Although that position 
unquestionably confers upon Representative Leach certain rights 
and obligations under current congressional rules and practices, 
the cosmittee system under which the modern Congress operates was 
not foreseen by the framers. Nevertheless, in resolving the 
narrow statutory question presented by this ceser-chie Court need 
not resolve whether every Member of Congress necessarily shares 
the same rights of access to information as a Ranking Minority 
Member of a House Caomietee. 
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continue* to perform it* Constitutional role a* a separate and 
co-ordicat* Branch of Government. This is particularly- true 
when, as now. Congress and the Executive Branch both are 
controlled by the same party. To these ends, it is essential to 
protect and give effect to legitimate and legally prescribed 
means of securing information •• including the bases of suit in 
this ease. Thus, submit that it is essential that each a! 

Representative Leach's statutory claims for relief be considered 
against this historical and constitutional backdrop. SAB infra 
pp. 4 -ia. Zn addition, the constitutional implications of the 
inquiries underlying this suit indicate that where the law -- or 
three separate laws •• provide for disclosure of information, 
this Coure should give efface to those laws rather than, as 
respondents argue, deaair from providing otherwise mandated 
relief. See infra pp. 14-20. 

a. Representative beach's access To The Documents at issue 
In This Litigation is necessary To fulfill a veil* 
latablished and Constitutionally Based Congressional 
Oversight function. 

This case implicates certain long* recognised powers of 
Congress, and its duly* constituted Committees and Members, that 
are auxiliary or ancillary to the express constitutional powers 
to lsgislnee and to participate in the appropriations process. 

SlA tJ.S. Coast., are. X, IS 1, 7. " [T] ha two housos of congress, 

ia ehsir separate relations, possess not only such powers as ara 
expressly granted to then by the Constitution, but such auxiliary 
powers as ere necessary and appropriata to make the express 
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powers •ffeceiva . . MeGrain V. Daugherty. 273 U.S. 135 , 173 

(1927); ftflg ai v. Dunn . 19 U.S. (6 Wheat . i 204, 225-26 
(1821) (there is not *a grant of powars which dees not draw after 
it others, not expressed, but vital to their exorcise; not 
substantive and independent, indeed, but auxiliary and 
subordinate*) .* 

Foremost among those ancillary constitutional powers 
are the powers of inquiry that allow Heabers of Congress to 
secure the information necessary to discharge their deliberative 
and legislative duties. 4 This power of inquiry has been 
employed: 


throughout our history, over the whole range of 
national interests concerning which Congress might 
legislate or decide upon due investigation not to 
legislate; it has similarly been utilised in 
determining what to appropriate from the national 
puree, or whether to appropriate. The scope of 
the power of inquiry, in short, is as penetrating 

and far-reaching as the potential power to enact 
and appropriate under the Constitution. 


a»r«nhl«fr v. Putted States. 340 U.S. at 111. The congressional 
role in the appropriations procsss provldss Ksmbers of Congrsss 
with particular need for information concerning disbursement of 


1 ass also, e.g- - leggy V. United States ex ret 279 

U.S. 597 <1929)} Sinclair v tint ted State. 379 U.S. 20, 291 
(1929) . 

4 saa. a.q. . narenhlat* v. united States . 3C0 U.S. 109 (1959) ; 
ideas V. Marwleed 347 U.S. 179 (1954) ; Jurney v. MacCrecken . 294 
U.S. 125 (1935); McCraln v. Daugherty . 273 U.S. 13S (1927); 
tfulced ItSLSl V. SmeHnan Tel, a Tal. Co.. SSI 9. 2d 384, 393 
(O.C. Cir. 1978) . 


3Ub5 


5 



9883 

and accounting for public funds. For this reason, "Congress has 
plenary power to exact any reporting and accounting it ccnaiderg 
appropriate in the public interest.” United States v. 
aiehardflon . 418 U.S. 166, 178 n.ll (1974). As this Court 
recognized in Universal Shipping Co^ v. United States. 652 F. 
Supp. 668 , 674 (D.D.C. 1987), investigation is "quintessentially 
a power of the legislative branch. ” This concern is particularly 
implicated in this case because the House Coasaittee on Banking, 
Finance and Urban Affairs has been delegated an unusually 
important role in Defendant RTC' s financing: unusually, the 

Committee has overeight over both the RTC's appropriationa and 
its authorizations (obviating most other congressional oversight 
of Defendants) , and for this reason the RTC and its supervisory 
board are obligated by statute to provide additional information 
to the Committee. £e* 12 U.S.C. IS I44ia(k)(4), (5) (semi-annual 
and annual reports); 12 U.S.C. S 1441a (k) (6) (appearance before 
Committee) . 

A primary constitutional rational# that underlies the 
investigative power is that Members of Congress cannot 
responsibly fulfill their obligations of office without full 
information regarding aattere that are potential objects of 
legislation. The Jjqportance of informing legislators in this 
manner has consistently led the courts to interpret broadly and 
generously the power of investigation, as well as the 
corresponding duty of others, particularly officers of the 
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Executive Branch, co respond to legitimate requests for 
information by Members of Congress. Thus, the power to: 

conduct invest igation is inhersnt in the 
legislative process. That power is broad, it 
encompasses inquiries covering the administration 
of existing laws as well as proposed or possibly 
needed statutes. It includes surveys of the 
defects of our social, economic or political 
system for the purpose of enabling the congress to 
remedy them. It comprehends probes into 
departments of the Federal Government to expose 
corruption, inefficiency or waste. 

Waiving v. Pained Stacas . 354 U.3. L7t, 187 (1958) . Inquiries by 
Members of Congress oust bs deemed legitimate so long as the 
subject of inquiry is one "on which legislation could be had, " 
Meflrala v. Daugherty . 273 0.3. at 177, and thus falling within 
the "legitimate legislative sphere." Dag v. waiilian . 412 u.s. 
305, 314 (1973). 

The inquiries at issue in this case clearly fall within 
the "legitimate legislative sphere" and therefore are properly 
subject to the investigative activities of a Member of congress. 
The established test is "whether the activities are 'an integral 
part of the deliberative and coonunicative processes by which 
Members participate in committee and Rouse proceedings with 
respect to ... . ratters which the Constitution places within 
the jurisdiction of either Rouse.’" SlALlROd v. onltad 9tatas 
Servicemen's Sund. 421 U.S. 491 , S04 (1975) (quoting Qfifi V. 
McMillan. 412 u.S. at 313 (in turn quoting Gravel v. united 
states . 408 U.S. 604, 625 (1972))). In this case, the object of 
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Represencac ive Leach' a suit pertains directly to oatters which 
even respondents concede Call directly within the jurisdiction zi 
Representative Leach's Committee. Representative Leach seeks 
information regarding the Executive agencies his Committee 
oversees and chose agencies' uses c£ appropriated funds. 5 ■■ 

Securing that information is *an integral part of the 
deliberative and communicative proceseea* which are in turn 
essential to Representative Leach's participation in the 
" committee and Kouaa procaadings* addressing the RTC's and OTS’s 
dealings with Madison Savings & Loan. v. onitad states 

gervietnmn'a fund . «2i u.S. at 504 (internal quotations omitted). 

B. The Bistoriesl and Constitutional Understanding of 
Congressional investigative And Oversight Functions 
Indicate That Such Functions hr# Bet Constrained By The 
Bead For Congress To hot As A Bhols Or Through Its 
Majority tarty. 

Sons powsra ancillary to ths congressional power of 
investigation, such as the subpoena power, generally must bs 
exercised by Congress as whole or by its agents acting pursuant 
to authority delegated pursuant to the various congressional and 
comnittee rules.* Nevertheless, the Constitution dearly 


1 In addition to gonoral oversight concerns relating to 
appropriations, the information sought by Representative Leach 
also would be relevant to a series of bills presently pending 
before congress. For instance, both R.R. 2464, ths Municipal 
Securities Reform Act, end H.R. 4097, the Depoeitocy Institutions 
Service Corporation Reform Act, raise legislative issues directly 
related to the failure of Madison Guaranty. 

* San ttKliad V. Paired flam Servicin' ■ Fund. 421 U.S. at 
504*06; Markins v. Paired Seit««. 354 U.S. at 1SB; Buckley v. 
Valeo . 424 U.S. 1 , 109*13. 137*41 (197C) (laves cigar ive powers 

(continued. . . 
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contemplates chat individual Members of Congress will 
independently participate in the legislative process and thus 
have an independent claim to benefit from the power of inquiry. 
The Constitution provides: 


The Senators and Representatives shall receive a 
Compensation for their Services, to be ascertained by 
taw, and paid out of the Treasury of the United States, 
they shall in all Cases, except Treason, Felony and 
Breach of the Pwace, be privileged from Arrest during 
their Attendance at the Session of ths respective 
Houses, and in going to and returning from the same; 
and for any Speech or Debate in either House, they 
shall not be questioned in any other Place. 


U.S. Const., are. I, S 6 , cl. 1 . By vsseing rights in individual 
Members of Congress, these provisions were 'designed to assure a 
co-equal branch of the government a wide freedom of speech, 
debate, and deliberation' and to bar Sxecutive actions that 
'impinge upon or threaten ehe legislative process.* Gravel v. 
united States . 408 U.S. at 416. 


Thus, *[alll Members have a constitutionally recognized 
status entitling tbsm to share in general congressional powers 
and responsibilitias, many of ebam requiring access to exseutive 
information.' v . n^»rtMwt at army, *13 p.2d 11S1, 1156 

(D.C. Cir. 1979). This affirmative right of inquiry mirrors, and 
is a necessary coeq>l mea n t of, the protection against intsrfsrsnce 
with the deliberative process accorded each Member of Congress. 


* (...continued) 

vested in PSC officers appointed by Congress) ; McDonnell Douglas 
Corn. v . United States. 754 P.2d 365, 36S (Fed. Cir. 1985) 
(upholding General Accounting Office subpoena) . 
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Boch right® -- the right of inquiry and right to participate -n 
unfettered dal iteration • - secure to each Member the ability to 
discharge the deliberative duties of office and "to perform their 
legislative tasks." Gravel v. United States. 408 U.S. at 325. 
6I3-17. 


The constitutional importanca of the invast igativa and 
informing functions of Members of Congrsss does not and at tha 
legislative funeeion, however. To the contrary, the ability, 
indeed duey, of each Member of Congress eo ace as an indspendent 
watchdog against "corruption, maladministration [and] 
inaffieiancy in the agencies of the Government, • l^tkina v. 
united states . 354 U.S. at 200 k n.33 (1957) , was a cornerstone 
of the elaborate system of checks and balances established by the 
Framers of the Constitution. See , a. a. . Tbs Federalist Mo. Si 
(J. Madison) ("the constant aim is to divide and arrange che 
several offices in such a manner as chat each may be a check on 
the other -- that che private interest of every individual may be 
a sentinel over the public rights") . 

The ability of each Member to report to his 
constitusnts and the public ae large accurately regarding the 
inner workings of government agencies has bean recognized as even 
mors important than tha legislative function. As Woodrow Wilson 
observed more chan a century ago: 

Unless Congrsss have and use every means of acquainting 
itself with the sees end disposition of tha 
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administrative agents cf the government, the country 

must be helpless to learn how it is being 

served .... The informing function of Congress 

should be preferred even to its legislative 

function. . . . !T]he only really self -governed people 

is chat people which discusses and interrogates its 

administration. 


w. Wilson, Congressional Government 303-04 (1885) . History has 
demonstrated the wisdom of a constitutional scheme chat 
recognizes and protects the information gathering capabilities of 
individual Members of Congress. Time and again, it has been the 
queries and diligence of individual Members, acting through the 
Conmittee process, chat have brought to public light government 
exeessee, corruption, conflicts of iatsrsst and even criminal 
conduct. Prom the Whiskey Ring to Teapot Dome to defense 
contractor fraud, from Watergate to Whitewater, individual 
Members have consistently played crucial roles in inquiring into 
and publicising both private and government wrongdoing/ 


An individual Member' s rigorous dischargt of his 
investigation and informing responsibilities is particularly 
important wbere, as here, that Member is a Ranking Minority 
Member serving in a Congress controlled by the same party chat 
controls the Ixecutive Branch. As this ease confirms, in the 
case of undivided government, the public cannot always rely on 
Congress as a whole or its formal ceomittaes to thoroughly 
iavastigaca Executive Branch agendas, especially whan tha 

T A more recent sxasvle of the Investigative efforts of 
individual Members is Representative Wolf's investigation of and 
push for disclosure by White House political consultants. 

11 
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investigation touche* upon senior Executive Branch official*. 
Rather, the public must instead rely nor* heavily on its 
individual elected representatives to ferret out and confirm, cr 
rebut, allegations or waste and abuse. 

The Defendants' attempt to limit the ability of 
individual Members to carry out their informing function raises 
serious separation of powers concerns. Although the Framers did 
not contemplate the modem two-party political eyetam. they 
certainly recognised the dangers associated with "majority 
faction, " and, indeed, identified protecting against that danger 
as the primary goal of government reform. See The Federalist No. 
10 (J. Madison) ( ’When a majority is includad in a faction, the 
form of popular government . . . enables it to sacrifice to its 
ruling passion or interest both ths public good and the rights of 
other citizens. To escure ths public good and privats rights 
against the danger of such a faction, and at ths same time to 
preserve the spirit and ths form of popular government, is then 
the great object of which are inquiries are directed") . It is 
precisely because the Framers established a government without 
pareies that the underlying principle of separation of powers 
demands that individual Members not be hobbled in their 
information gathering capacities when one political party gains 
control of two branches of government. Cf . onlrad atatM v. 
Milllaaa is F.3d use, i3«i («th cir. 1994) ("Although the 
principle of separation of powers flows from the itrueture and 
text of the Constitution, any attempt to limit consideration o£ 
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separation of powers to a narrow textual interpretation is 
unlikely to be satisfactory") (citing The Federalist No. 48 'J. 
Madison) ) . 

it is in light of the constitutional importance of 
Members' investigative and informing responsibilities, and the 
separation of powers concerns raised by the infringement of 
Members' ability to carry out these responsibilities, that 
Representative Leach's claims must be evaluated. Although 
Representative Leach seeks only the enforcement of existing 
statutory disclosure mechanisms, it is well established that 
■ [g] reat care must be taken in interpreting statutes to maintain 
due regard for the separation of powers dtmanded by our 
Constitution. " United States v. Fees . 845 F. Supp. 597, 704 D. 
Col. 1986). 1 

As James Madison warned, "popular government without 
popular information or the means of acquiring it, is but a 
prologue to a farce or a tragedy or perhaps both.” J. Madison, 9 
The Writings Of James Madison 103 (Oalliard Hunt ed. , 1910). 

Only by recognising the important role of the investigative and 
informing responsibilities of individual Msmbers of Congress in 
our Constitutional structure and by addressing ths merits of 
Representative Leach's statutory claims in light of that role can 


ft Sven though Representative Leach did not raise any 
constitutional claims in this case, it is unreasonable to 
attribute to Congress, as Defendants urge, an intent to disable 
its Members from carrying out their critical informing function. 

13 
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the established benefits of the informing function continue no be 
secured to the public. 

e. The Political Question And Bquitehle Discretion 

Doctrlnee Are Mot Applicable To Representative Leach' s 
Claims. 

Although Representative Leach has a profound interest 
ir. obtaining the information necessary to the discharge of his 
constitute " Mi duties, the constitutional or "political 1 ' concerns 
underlying his claims do not render this suie nonjusticiable nor 
do they counsel against this Court entertaining it. Contrary to 
Defendants' claims (Defendants' Memorandum Xn Support Of Motion 
To Dismiss Or For Suamary Judgment, And In Opposition To 
Plaintiff's Motion For Summary Judgment (*Def. Mem.*) 10-20), it 
is plain that this case does not present a political question 
problem, and that this Circuit's doctrine of remedial discretion 
does not call for this Court to dismiss the present suit. 

Representative Leach brought this suit to vindicate hie 
right to the documents In question pursuant to thres separate 
statutory schemes that specifically authorise judicial review of 
the agency action at issue here. Indeed, Section 952(d) of the 
Freedom of Information Act, 5 U.s.C. 952(d) -- which instructs 
Executive Branch agencies not to withhold documents from Congress 
in reliance on FOZA's exemptions -• affirmatively contemplates 
that Members of Congress will have occasion to eaeh enforcement 
of the statute in court. Representative Leach simply seeks 
judicial review of agency action, and does so pursuant to 
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generally applicable statutes chat authorize the courts to 
entertain this suit. Defendants do not contest Representative 
Leach's standing, and he seeks nothing more than routine judicial 
review of his right to obtain the information at issue under 
FCIA, FIRREA, and the APA. 

To understand why this case does not present a 
political question, and does not implicate the D.C. Circuit's 
remedial discretion doctrine, it is important to recognize the 
nature of the claims at issue. Representative Leach is not 
seeking judicial redress for any act taken by Congress, by the 
House of Representatives or by any Member of Congress; and he is 
not complaining that the statutes which the Executive Branch 
agencies are acting pursuant to are unconstitutional or that the 
agencies' conduct is otherwise ultra vires , in short, he has not 
brought to this Court a grievance that was occasioned by his loss 
of a legislative or political battle. Instead, Representative 
Leach claims, simply, that Dsfsndants have violated the law -- 
duly enacted, valid, and generally applicable statutes •• by 
refusing to turn over documents to which he claims hs is 
entitled. 


Because Repreeentative Leach is not asking this Court 
to referee any political dispute between Members of Congress, the 
political question doctrine is no obstacle to reaching Che merits 
of his claims. See gowall v. Mefgrmar.lt. 395 y, g. 486, 550 
(1959) ; Baker v. Carr. 359 C.S. 185, 21? (1962). On the 
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contrary, this Court must determins only vhethsr FOIA, FIRRea. =r 
the APA antitla Rapresentativa laach to relief •• questions of 
statutory construction that are quintessantially within the 
judicial province. The text of che statutes at issue readily 
provide "'judicially discoverable ar.d manageable standards'" for 
determining whether Representative Leach is entitled to relief. 
Mixon v. Pnited States . 113 S. Ct . 732, 73S (1993) (quoting BadST 
v. r»rr . 369 u.s. at 217) . And the fact that broader public 
policy and constitutional concerns might (and should) infcrm the 
Court's consideration of che merits of che claims at issue doee 
not undermine the fact chat this case remains one about statutory 
interpretation . * 


* Defendants argue (Mem. at 12-13) that this Court will have to 
interpret various House Rules, as well as S.R. Rss. 394, in 
resolving this dispute. Zn fact, however, the present suit is 
not bassd on any House Rule or resolution, and is instead based 
on generally applicable, duly enacted statutes. Zt is Defendants 
that have invoked these internal House matters in seeking to 
defend their refusal to turn over the documents at issue. Mere 
reliance on internal House Rules as a defense, however, hardly 
renders non- justiciable a properly pleaded cause of action. 

Zn any event, the mere presence of a question of 
interpretation of House Rules in a case does not render it non- 
justiciable, zn Michel v. Anderson . 14 F.3d €23 (D.C. Cir. 

1994) , for axaaqple. the court of appeals found justiciable the 
question whether it was constitutional for the Houae to extend to 
delegates from territories and the District of Columbia a limited 
right to vote in che House Committee of che Whole. Rather than 
dismiss the action on political question grounds, the court 
reached the merits and concluded that the House action was 
lawful. Zn the course of reaching chat decision, moreover, the 
court of appeals was called upon to interpret the Houae Rules, 
and rejected the contention chat ehe Constitution comnitted the 
dispute solely to congressional resolution. See id. at 625-632. 
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Similarly/ this case dees not call for the application 
of the doctrine of remedial discretion. In this suit/ 
Representative Leach's claims reflect, but do not depend upon, 
any quarrel with the worlc product of the House of 
Representatives, nor on any Executive Branch action that is the 
product of internal congressional disputes. Indeed, the redress 
sought has nothing to do with Congress at all. This case 
therefore does not even raise the specter of unwarranted judicial 
intrusion in the political process -- i.e^ , the "startlingly 
unattractive, " Vander Jaot v. 0 'Ha ill . 699 F.2d 1166, 1176 (D.C. 
Cir. 1982), cert, denied . 464 U.S. 823 (1983) (internal quotation 
removed) , prospect of courts acting to referee political disputes 
between legislative factions •• that led the D.C. Circuit to 
develop the doctrine of remedial discretion in the first place. 
SAft Mei cher v. Federal Qpta MaxKfit Com. , 836 F.2d ssi, 563 o.c. 
Cir. 1907), cert, denied . 486 U.S. 1042 (1988); Gregg v. Barrett . 
771 F . 2d 539, S43-546 (D.C. Cir. 1985). 

Representative Leach's claims are not in essence the 
product of any dispute he has with his fellow Members of the 
House of Representatives. On the contrary, Representative Leach 
has indicated his continuing support for H. Res. 394 and the full 
enforcement of the statutes applicable to the agencies involved 
in investigating the Whitewater affair. This case is therefore 
quite unlike the cases in which the District of Columbia Circuit 
has invoked the doctrine of remedial discretion. In short, this 
is not "essentially a suit by some members of Congress against 
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others. * Vender Ja.at v. O'Neill. 699 P.2d at 1175 (citing Rieal* 
v. Federal Open Market Ccmm. . 656 F.2d 873 (D.C. Cir.!, cert . 
aaaifid 454 U.S. 1082 (1981)1. Thus, contrary to Defendants'* 
contention (Def. Mem. at 15-17), thia suit does not "pose a real 
danger c£ misuse of the courts icy members of Congress whose 
actual dispute is with their fellow legislators . ’ Moore v. *J.S . 
House of Representatives . 733 F.2d 9*6, 956 (D.C. Cir. 1984) , 
denied . 469 u.S> 1106 (1985). 14 indeed. Representative 
Leach's "actual dispute" is with the Executive Branch agencies 
that have refused to discharge their statutory responsibilities. 

Defendants rely heavily on Lee v. Kelley . 99 F.R.D. 340 
(D.D.C. 1983), aff'd euh nom. Sourhsrn Christian Leadership 
fflnfamneB v. Kalley . 747 F.2d 777 (D.C. Cir. 1984), but that 
reliance is misplaced. In chat ease. Senator Helms sought to 
intsrvens as of right in an action to gain access to documents 


,0 The bulk of Defendants' argument (Def. Men. 15-18) regarding 
remedial discretion is that Representative Leach's "real dispute" 
is with Members of Congress and not with Defendants. Thus, 
Defendants cite numerous cases, all for esaantially the same 
proposition •• that the courts "should refrain from deciding a 
dispute which, although styled as a dispute between the Executive 
and Legislative Branches, la really a 'by-product' of an intra- 
Congreasional fight." Def. Mem. at 17 (citing Lowry v. Rsaoan . 
676 F. Supp. 333, 338 (D.D.C. 1987)). Sse also id. at 15-17 
(citing Balflft v. Secretary of the Treasury. 721 F. Supp. 1354 
(D.D.C. 1989); Matcher v. Federal Open Market Pandr-. 836 F.2d 
561 (D.C. Cir. 1987), eert. denied . 486 TJ.S. 1042 (1988); Qreaa 
V. Barrett , 771 ?.2d at 544; Rlegla v. Federal Open Market 
SflmlLCas. 656 F.2d at 877; B&X&ftR v. Kline . 759 F.2d 21, 28 
(D.C. Cir. 1984), vacated . 479 U.S. 361 (1987); HUBBhEfiX v. 

Bajcer. 848 F.2d 211 (D.C. Cir.), cert, denied . 488 U.S. 966 
(1988); Vender Jaot v. O'Neill . 699 F.2d at 1172). Aoifii have no 
quarrel with that proposition; however, cbe present case does roc 
fall into that category of disputes. 
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solely on the basis of his role as a Senator and the harm to his 
legislative role that would be caused by refusing to permit 
intervention. See 99 F.R.D. at 341. The district court, Id . . at 
341-343, and the court of appeals, 747 F.2d at 779-781, concluded 
that Senator Helms lacked standing, and that his complaint was 
really with his fellow Senators. This case is a far cry from 
Kellav . however, for here there is no question about 
Representative Leach's standing, and he has identified specific 
statutory provisions that he claims entitle him to the documents 
he seeks quite apart from his generalized interests as a Member 
of Congress. An individual's role as a Member of Congress, and 
as a Ranking Minority Member of a House Committee, should not 
disqualify him from invoking FOIA and other statutory provisions 
giving him a right to sue. 

At bottom, Defendants invoke (Def. Mem. at 15-16) the 
principle that *if a legislator could obtain substantial relief 
from his fellow legislators through the legislative process 
itself, then it is an abuse of discretion for a court to 
entertain the legislator's action.” Melcher v. Federal Open 
Market Comnu , 836 F.2d at 56$. That principle cannot, however, 
be applied reflexively. The doctrine of remedial discretion is 
properly intended to preclude inappropriate judicial usurpation 
of the legislative process. But that does not mean that every 
lawsuit brought by a Member of Congresa threatens to undermine 
legitimate separation of powers' concerns. For example, a 

Federal Tort Claims Act, 28 U.S.C. 2671 et seq. . suit brought by 

. 
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a Mamb a r against the United States would not threaten unwarranted 
judicial intrusion and would surely not be dismissed under the 
doctrine of remedial discretion. That is so notwithstanding the 
fact that the plaintiff in such a suit could conceivably persuade 
his fellow legislators to grant him legislative relief. There is 
no reason why the result should be different here, where 
Representative Leach has invoiced different, but nonetheless 
generally applicable, statutory bases for his claims. 

The doctrine of remedial discretion simply has no 
proper application in a case where the lawsuit at hand does not 
threaten inappropriate judicial intrusion into the legislative 
process. Representative Leach's claims properly are before this 
Court, and to hold otherwise would unduly penalize Members of 
Congress based solely on their status as legislators. 11 Amici 
submit that Members of Congress do not Chech their right to 
litigate their statutory rights at the door of the legislative 
chamber. More significantly, Members of Congress cannot be 
expected to give up their constitutional obligations simply 
because they are in the minority political party. Indeed, to 
hold otherwise would in fact threaten judicial encroachment on 
legitimate legislative interests. 

11 Indeed, in suggesting (Def. Mem. at 18 n.ll) that Rep. Leach 
should attempt to persuade Congress to amend POIA to grant him 
aceess to the documents at issue, and offering that as a reason 
why he should be denied relief under the statute as currently 
enacted into law. Defendants essentially acknowledge that their 
position would penalise Rep. Leach •• giving him lass rights than 
a private citizen •• based solely on his status as a Member of 
congress. 
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granted. 


June 20, 
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CONCLUSION 


The Plaintiff's Motion for Summary Judgment ghoul 
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On June 20, 1994, the Republican Leadership of the U.S. House of Representatives, 
the Ranking Minority Members of certain Committees of the House, and the Republican 
Members of the House Committee on Banking, Finance and Urban Affairs (referred to 
collectively herein as the "House Republicans”) filed a motion for leave to file a Brief, as 
amici curiae , in support of the motion for summary judgment filed by Representative James 
A. Leach ("Rep. Leach”). In an order entered on June 23, 1994, this Court granted the 
motion for leave and directed that the Brief of the House Republicans be deemed filed as of 
that date. Pursuant to Local Rule 108(e), Defendants Office of thrift Supervision ("OTS") 
and Resolution Trust Corporation ("RTC") file this Response. 

INTRODU CT ION 

The House Republicans assert that the purpose of their Brief is to "emphasize the 
underlying public policy concerns - particularly those grounded in the constitutional mandate 
for congressional oversight and separation of powers concepts - which support each of 
Representative Leach*s claims.” Brief at 1-2. As a result, a substantial portion of the Brief 
is devoted to establishing unobjectionable, but irrelevant, propositions regarding the need for 
"accurate and complete information to enable [Members] to discharge their duties to their 
constituents," and the "power of inquiry" of Congress. Brief at 3, 5. In this case, however, 
no one questions those propositions. Rather, Rep. Leach asks this Court to determine 
whether one individual Member of the House is entitled to exercise the power of inquiry 
afforded to "Congress" as a whole, to obtain access to documents that are not available to the 
general public. 
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The answer to that question is not found in the Constitution, but in the Rules of the 
House of Representatives, which indicate the views of Congress that govern application of 
the provision of the Freedom of Information Act ("FOIA") at issue in this case. The House 
Rules are based on the fundamental principle of majority rule, which the historical 
dissertation in the Brief fails to mention. If Rep. Leach and the House Republicans are 
unhappy with those Rules, they must persuade their colleagues, not this Court, to change 
them. 

ARGUMENT 

a. Individual Members Do Not Have All The Powers Qf "Congress,.! 

The Brief devotes nine pages to a discussion of the principle that Congress possesses 
ancillary powers of inquiry in connection with its constitutional power to legislate. Brief at 
4-13. No one disputes that both Houses of Congress, and their respective Committees and 
Subcommittees, have broad powers of inquiry. The Brief argues, however, that each of the 
535 individual Members of Congress should be deemed to have the same constitutional 
powers of inquiry as Congress as a whole, as if there were 535 individual "Congresses." 
Citing cases involving Congress' implied contempt power and the Speech and Debate Clause, 
the Brief argues that "[inquiries by Members of Congress must be deemed legitimate so long 
as the subject of inquiry is one ‘on which legislation could be had,' . . . thus falling within 
the ‘legitimate legislative sphere.’" Brief at 7 (quoting McGrain v. Daugherty . 273 U.S. 

135, 173 (1927) and Doc v. McMillan . 412 U.S. 306, 314 (1973)). However, none of the 
cited cases support that argument. 
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All but one of the cases cited in the Brief involved the legitimacy of an inquiry by a 
Committee or Subcommittee , not an individual Member. For example, in Eastland v United 
States Servicemen’s Fund . 421 U.S. 491 (1975), the issue was whether a Subcommittee and 
its Members could be enjoined from enforcing a subpoena issued by the Subcommittee. The 
Supreme Court held that the Speecti and Debate Clause protected the Subcommittee and its 
Members from suit only if their actions fell within the "sphere of legitimate legislative 
activity." Id. at 503. After noting that Congress* "subpoena power may be exercised by a 
committee acting, as here, on behalf of one of the Houses," the Court found that the 
"Subcommittee was acting under ai unambiguous resolution from the Senate authorizing it to 
make a complete study of the 'administration, operation, and enforcement of the Internal 
Security Act of 1950 ....*" Id- at 505-06 (quoting S. Res. 341, 91st Cong., 2d Sess. 

1970). Therefore, because of that "grant of authority,” the Supreme Court concluded that 
the actions of the Members of the Subcommittee fell within the "sphere of legitimate 
legislative activity" and were protected from suit under the Speech and Debate Clause. Id. at 
506. In Eastland, the Court said nothing about the rights of an individual Member acting 
alone. Certainly, the Court did not suggest that an individual Member of Congress could 
obtain any information from agencies that is not available to the general public. Rather, the 
case stands only for the proposition that a Member cannot be sued for participating in 
legitimate actions of the Committee . 1 

1 Sec al& Watkins v. United States . 354 U.S. 178, 181 (1957) (involving legitimacy of 
questions asked "during a hearing before a congressional investigating committee"); McGrain . 
273 U.S. at 151 (involving legitimacy of investigation conducted by select committee of senators 
pursuant to Senate resolution); McMillan . 412 U.S. at 307-08 (involving legitimacy of actions 
taken by House Committee and Subcommittee in connection with investigation conducted by 
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Similarly, in Watkins . 354 U.S. at 200-06, the Supreme Court explained that the 
ability of a Committee and its Members to exercise Congress’ right of inquiry is limited by 
the authority delegated to them by the House or the Senate, and that ”[o]nly the legislative 
assembly initiating an investigation can assay the relative necessity of specific disclosures." 

In this case, the House has delegated the exercise Of its right of inquiry through its Rules. In 
H.R. Res. 394 and the Joint Statement, it has also established the manner in which its right 
of inquiry into matters related to Madison shall be exercised. Under Watkins , it is clear that 
Rep. Leach has no authority to exercise a Congressional right of inquiry except in 
accordance with those instructions by the House. 

In Gravel v. United States . 408 U.S. 606 (1972), the only cited case that involved 
unilateral action by an individual Member, the Supreme Court found that the action was not 
protected by the Speech and Debate Clause, in part because the Member’s action was not 
authorized by Congress or the Member’s Committee. In Gravel , the Court determined that 
an individual Senator’s actions, in arranging for the private publication of a Defense 
Department study, did n <21 fall within the "legitimate legislative sphere" because private 
publication of the study was not essential to the Senate’s deliberations, and "[i]nsofar as we 
are advised, neither Congress nor the full committee ordered or authorized the publication." 
408 U.S. at 625-26 & n.16. Nothing in Gravel indicates that a Member of Congress, acting 
unilaterally, has any right to obtain information that is not available to the general public. 

The Brief argues that individual Members of Congress should have the same right to 
obtain information as Congress or its Committees, because Members need information to 

Subcommittee pursuant to House resolution). 
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participate in the legislative process and to report to their constituents. 2 However, that 
argument misses the point. No one questions the general proposition that individual 
Members need access to information to carry out their legislative functions and constituent 
obligations. The issue in this case, though, is how and when a Member can have access to 
information that would otherwise be non-public. ' As explained in Defendants* Memorandum 
at 26-29, and in Defendants' Reply at 15, the Rules of the House and Senate, and the Rules 
of their respective standing Committees, specify procedures for obtaining information from 
other branches of government. Under the Rules, an individual Member obtains access to 
information through the Committee structure. The Brief acknowledges, as it must, that 
Congress operates through that Committee structure. Brief at 2 ("Congress has evolved since 
its inception to delegate its work to specialized committees Id- at 11 ("Time and 

again, it has been the queries and diligence of individual Members, acting through the 
Committee process , that have brought to public light government excesses, corruption, 
conflicts of interest and even criminal conduct.") (emphasis added). 3 However, the Brief 


7 §& Brief at 5-6 ("The congressional role in the appropriations process provides Members 
of Congress with particular need for information concerning disbursement of and accounting for 
public funds."); Id. at 8-9 ("the Constitution clearly contemplates that individual Members of 
Congress will independently participate in the legislative process and thus have an independent 
claim to benefit from the power of inquiry."); Id. at 9 ("[a]U Members have a constitutionally 
recognized status entitling them to share in congressional powers and responsibilities, many of 
them requiring acces s to executive information.”) (quoting Murphv v. Department of Army . 613 
F.2d 1151, 1156 (D.C Cir. 1979)). 

3 The Brief asserts that ”[a]s this case confirms, in the case of undivided government, the 
public cannot always rely on Congress as a whole or its formal committees to thoroughly 
investigate Executive Branch agencies, especially when the investigation touches upon senior 
Executive Branch officials." Brief at 11-12. However, that assertion ignores the recent actions 
by the House Leadership and the House Banking Committee, which demonstrate that Congress 
is moving forward with hearings related to Madison. Sfig Letter from Hon. H. Gonzalez to S. 
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fails to acknowledge that the Rules impose any limitations on the rights of individual 
Members. 

As the Brief points out, "it is essential to protect and give effect to legitimate and 
legally prescribed means of securing information . . . ." Brief at 4. In this case, however, 
it is the House Republicans who sedc to bypass the "legitimate and legally prescribed means" 
for obtaining the information at issue. If it were true, as the Brief argues at 7, that 
individual Members have an unlimited right to obtain information ”so long as the subject of 
inquiry is one ‘on which legislation could be had,*" (quoting McGrain . 273 U.S. at 177) then 
the House, Senate and Committee Rules establishing the procedures for obtaining access to 
government information would be rendered meaningless. 

Finally, the Brief argues that the Chairman of a Committee and the Ranking Minority 
Member have "functionally equivalent authority within their Committee." Brief at 2-3. To 
the contrary, however, the Rules of the House Banking Committee make clear that Qg 
individual member, including the Ranking Minority Member, has the same authority or status 
as the Chairman of the Committee. S^, e g- - Committee Rule 4.6(a) ("The Chairperson , at 
any investigative hearing, shall announce in an opening statement the subject of the 
investigation.") (emphasis added); Committee Rule 4.4 ("When any hearing is conducted by 
the Committee ... the minority party Members on the Committee shall be entitled, upon 

Katsanos, dated June 27, 1994 (requesting documents from the RTC in preparation for Madison 
hearings) (attached as Ex. A); Susan Schmidt, House Banking Panel Sets Whitewater Hearing 
Date . The Washington Post, June 28, 1994 at A10 (reporting that the House Banking Committee 
has scheduled hearings on Madison to begin on July 26) (attached as Ex. B); Jerry Seper, House 
Panel Invites Fiske To Testify . The Washington Times, June 28, 1994 at A3 (reporting that the 
House Banking Committee has scheduled hearings, requested documents and invited witnesses 
to appear at the hearings) (attached as Ex. C). 
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request to the Chairperson ... to call witnesses selected by the minority . . . .) (emphasis 
added); Committee Rule 3.2 ("The Chairperson may call and convene, as the Chairperson 
considers necessary, additional meetings of the Committee ....") (emphasis added); 

Committee Rule 2.3(a) ("The power to authorize and issue subpoenas under clause 2(c) may 
be delegated to the Chairperson of the Committee pursuant to such limitations as the 
Committee may prescribe.*) (emphasis added). SfiC generally Committee Rules 1-7 
(differentiating between rights of "Committee," "Chairperson," and "Member of 
Committee") (Ex. 6 to Defendants’ Memorandum). 4 The Brief cites no authority in the 
Committee Rules granting the Ranking Minority Member the power to demand non-public 
documents from another branch of government. 

It is true that the Constitution grants individual Members of Congress certain special 
rights and privileges. However, none of the specific rights and privileges enumerated in the 
Constitution are relevant to the issues in this case, and there is no general Constitutional 
principle elevating Members of Congress to a special class, exempt from the legal 
restrictions that govern other citizens. Notwithstanding its expressions of concern regarding 
"separation of powers," and "checks and balances," the Brief filed by the House Republicans 
evidences a disdain for the rights of the other branches of our government that was 
foreshadowed long ago: 

4 Citing a Fourth Circuit decision and two decisions by the U.S. District Court for the 
District of Columbia, the General Counsel for the House of Representatives has stated that, in 
his opinion, the Committee Chairman has the authority to initiate a Committee investigation and 
to write letters requesting non-public information without formal action by the Committee, such 
as a subpoena or Committee vote. 138 Cong. Rec. H 342 (daily ed. Feb. 5, 1992) (attached as 
Ex. D) (citing United States v. Mitchell . 877 F.2d 294 (4th Cir. 1989); United States v, Noah . 
708 F. Supp. 372 (D.D.C. 1988); United States v. North . 708 F. Supp. 380 (D.D.C. 1988)). 
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The tendency of the legislative authority to absorb every other, 
has been fully displayed and illustrated by examples, in some 
preceding numbers. In governments purely republican, this 
tendency is almost irresistible. The representatives of the 
people, in a popular assembly, seem sometimes to fancy that 
they are the people themselves; and betray strong symptoms of 
impatience and disgust at the least sign of opposition from any 
other quarter; as if the exercise of its rights by either the 
executive or judiciary ; were a breach of their privilege and an 
outrage to their dignity. They often appear disposed to exert an 
imperious controul [sic] over the other departments; and as they 
commonly have the people on their side, they always act with 
such momentum as to make it very difficult for the other 
members of the government to maintain the balance of the 
Constitution. 

The Federalist No. 71, at 364 (A. Hamilton) (Buccaneer Books ed., 1992). In this case, the 
complaints expressed in the Brief filed by the House Republicans should be addressed to the 
House of Representatives, not the Courts. 5 
B. Thg. Brief IgnQrsi.Ilig .?rinci plc ,QLMai9rity Rule . 

The Brief argues that, because Rep. Leach M serv[es] in a Congress controlled by the 
same party that controls the Executive Branch,” the fact that Defendants have not given him 
the documents he seeks "raises serious separation of powers concerns.” Brief at 11-12. 
However, this case has nothing to do with "separation of powers," because Defendants have 
not attempted to usurp or interfere with the investigative functions of Congress in any way. 


5 In this case, Congressional or judicial interference with an agency’s exercise of its 
discretion whether to release FOIA-exempt materials would raise the very "separation of 
powers* issues about which the House Republicans profess concern. FOIA itself neither 
compels nor prohibits the release of materials exempt from mandatory disclosure under FOIA. 

Defendants’ Memorandum at 32-34, n.21-22. As the D.C. Circuit held in Miller v. Casev . 
730 F.2d 773, 778 (D.C. Cir. 1984), an agency’s discretionary decision not to disclose certain 
documents exempt from mandatory disclosure under FOIA "cannot be reviewed by this court. " 
&£ generally . Part III. A of Defendants’ Reply at 21-26. 
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To the contrary. Defendants have made it clear that they would respond to an authorized 
Congressional request for documents, including a request by Rep. Leach, if it were clear that 
the request was authorized by the Chairman or the full Committee. 

Rep. Leach’s real grievance, and that of the House Republicans, is his inability to 
gamer a majority of votes to support his position. However, that "problem" is as old as 
democracy itself, and there is only one solution: Rep. Leach must persuade more Members 
of Congress to vote his way. In essence, the House Republicans ask this Court to override 
the will of the majority - as expressed in the House Rules, H.R. Res. 394, the Joint 
Statement and the statements of Ch ^rman Gonzalez on behalf of a majority of the Committee 
- based on an argument that the democratic process is unfair. That argument calls into 
question the principle of majority rule, a fundamental precept on which our system of 
government is based. 

The principle of majority rule is deeply rooted in the Constitution. Sfifi, e.g.. Art. I, 

§ 3 ("a majority of each [house] shall constitute a quorum to do business.") S igfi diSQ United 
States v. Ballin . 144 U.S. 1, 3-6 (1892) (the capacity of the House to transact business is 
"created by the mere presence of a majority"). The majoritarian principle is further reflected 
in the House Rules. Sfifi House Rule XV. 4 ("If those voting on the question and those who 
are present and decline to vote shall together make a majority of the House, the Speaker shall 
declare that a quorum is constituted, and the pending question shall be decided as the 
majority of those voting shall appear ."! (emphasis added) (attached as Ex. E); House Rule 
XXV ("All questions relating to the priority of business shall be decided by a majority 
without debate.") (Ex. E). Sfifi also Memo from Minority Staff to Hon. J. A. Leach, dated 
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January 14, 1993, at 1 (relevant page attached as Ex. F) ("it is generally conceded by 
observers from both parties that the House of Representatives is an institution organized on 
the principle of majority rule*); R. H. Davidson & W. J. Oleszak, Congress and Its 
Members , at 168 (4th Ed. 1994) ("Compared with the rules of the Senate, which emphasize 
minority rights, the rules of the House permit a determined majority to achieve its policy 
objectives."); Id. at 336 ("[T]he House is a majoritarian institution. Its fundamental 
principle of operation is to permit any determined majority to work its will against minority 
obstructionism.”). 

Notwithstanding that the House is a majoritarian institution, the Brief filed by the 
House Republicans asserts that special protections are necessary where one political party 
controls the Executive and Legislative Branches. Brief at 12-13.* However, the Framers 
designed a system of checks and balances that is well-suited to protect the rights of the 
minority. SfiS Peters v. Delaware River Port Auth. . 16 F.3d 1346, 1355-56 n.ll (3d Cir. 

1994) ("The principle of majority rule, a feature of representative democracy, actually 
captures and embraces political disagreement, and offers a non-violent means of settling such 
political disputes."). 

Jefferson’s Manual contains the rules of parliamentary procedure that "govern the 
House in all cases to which they are applicable.” House Rule XLII (Ex. 5 to Defendants* 

6 One of the very authorities on which the House Republicans rely in their Brief indicates 
that the empirical evidence is to the contrary: "[A]s Jimmy Carter sadly learned and President 
Clinton is learning as well, unified partisan control of both branches is no guarantee of harmony 
. . ,[I]t ‘does not seem to make all that much difference whether party control of the American 
government happens to be unified or divided* in influencing major lawmaking and major 
investigation." Davidson & Oleszak, supra , at 239. SffiS also id. at 265 ("[T]he two branches 
tend to be adversaries even when they are controlled by the same party."). 
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Memorandum). In that Manual, Thomas Jefferson recognized the potential problems and 

disadvantages faced by the minority at the hands of an abusive majority and acknowledged 

the need for special protections. However, according to Jefferson, those protections are 

embodied in the House Rules themselves. As Jefferson explained: 

[A]s it is always in the power of the majority, by their numbers, 
to stop any improper measures proposed on the part of their 
opponents, the only weap ons bv which the minority can defend 
themselves against si milar attempts from those in power are the 
forms and rules of proceed ing which have been adopted as they 
were foun d necessary, from time to time, and are become the 
law of the House .... 

Jefferson's Manual § 284 (emphasis added). Thus, the notion that the interests of the 
minority political party are entitled to special protection from the Judicial Branch conflicts 
with the House Rules, and with the fundamental principle of majority rule. 

C. The House Republicans* Brief Demonstrates The Political Nature Of This_Dispute . 

After devoting the first fourteen pages to a historical exegesis that is, for the most 
part, irrelevant, the Brief attempts to demonstrate that the political question doctrine and the 
remedial discretion doctrine do not apply. Most of the arguments in the Brief are adequately 
rebutted in Defendants' Reply, filed on June 27. However, a few points warrant a separate 
response. 

First, the basic premise of the Briefs argument on justiciability is that Rep. Leach is 
not complaining about any acts taken by Congress or its Members. Brief at 15. However, 
that argument is directly contrary to the preceding fourteen pages of the Brief, which ask the 
Court to protect the rights of the minority from the will of the majority in Congress. That 
assertion is also contradicted by Rep. Leach's own statements, and the intense political 
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debates between the minority and majority parties on the floors of both Houses of Congress 
and in the press regarding the timing and scope of Congressional oversight of Madison and 
related matters. Sfifi Defendants* Reply at 5-9. The real issue in this case is whether the 
minority can, under the House Rules, conduct an investigation that is outside the Committee 
structure and has not been Congressionally authorized. 

The Brief also contends that Rep. Leach's claims "are not in essence the product of 
any dispute he has with his fellow members of the House of Representatives." Brief at 17. 
However, it is simply beyond question that Rep. Leach's real problem is, in fact, with his 
fellow Members, particularly his Committee and its Chairman, regarding the application of 
the House Rules, H.R. Res. 394 and its implementation by the House Leadership. 7 That is 
exactly the type of dispute that the D.C. Circuit intended to avoid through the application of 
the remedial discretion doctrine. £& Defendants' Memorandum at 15*20; Defendants' Reply 
at 10-13. 


7 Ss& Statement of Rep. Leach during press conference on June 30, 1994, transcript at 5 
(attached as Ex. G) ("But I would that Mr. Gonzalez would allow a forthcoming probe by the 
minority within the constraints of the subject matter, which we find chafing, but which, clearly, 
we’ll have no other alternative except to accept."); Letter from Hon. H. Gonzalez to Hon. J. 
Leach, dated March 21, 1994 (Ex. 27 to Rep. Leach's Motion for Summary Judgment) ("In 
view of your obdurate and obstinate refusal to honor the Special Counsel's request, and in 
addition, your threats to disrupt or in your words create a ‘donnybrook,’ I have no recourse but 
to postpone the hearing set for Thursday ...."); Letter from Hon. J. Leach to Hon. H. 
Gonzalez, dated March 21, 1994, at 2 (Ex. 28 to Rep. Leach's Motion for Summary Judgment) 
("I hope differences in judgment on this issue do not stand in the way of the legislative business 
before our Committee."); Jerry Seper, Leach Criticizes Narrowed Hearings . The Washington 
Times, June 30, 1994 at A4 ("Rep. Jim Leach said yesterday that Whitewater-Madison hearings 
proposed by House Banking Committee Chairman Henry B. Gonzalez were 'unprecedentedly 
restrictive.'”) (attached as Ex. H). 
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Second, the Brief argues that Rep. Leach’s suit does not require interpretation or 
application of any House rules, and therefore, that political question concerns are not 
implicated. Brief at 16, n.9. Again, however, that statement is contradicted by other 
portions of the Brief, in which it is argued that House practice defines the role and authority 
of the Ranking Minority Member. As discussed in the Defendants' Reply, if Rep. Leach and 
the House Republicans want this Court to look beyond the plain language of 5 U.S.C. 

§ 552(d) and its legislative history, then this Court must consider the evidence of 
Congressional intent expressed in the House Rules, H.R. Res. 394, the Joint Statement and 
the statements of the Committee Chairman. Sfig Reply at 9. To rule for Rep. Leach and the 
House Republicans, this Court would be required to side with one political party in its 
interpretation of those authorities. Again, that is exactly the type of dispute that, under the 
political question doctrine, the courts lack jurisdiction to hear. 

Third, the Brief argues that the political question doctrine does not prohibit the courts 
from interpreting the House Rules, citing Michel v. Anderson . 14 F.3d 623 (D.C. Cir. 

1994). However, in MicbfiL u explained in the Defendants' Reply, the D.C. Circuit merely 
reiterated the proposition that courts always retain jurisdiction to decide whether a House 
Rule is constitutional . 1 In this case. Rep. Leach has not challenged the constitutionality of 
the House Rules, but instead has posed a question that would require this Court to interpret 
and apply those Rules. That is a question for the House itself, not the courts. Sfifi US. v. 
Ballin, 144 U.S. at 5 ("Neither do the advantages or disadvantages, the wisdom or folly, of 

1 Further, in Mifihfil* the D.C. Circuit declined to dismiss the action under the remedial 
discretion doctrine because non-Congressional parties were involved, and their interests were 
also at issue. 14 F.3d at 628. 
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[a House] rule present any matter for judicial consideration. "); Metzenbaum v. FERC. 675 
F.2d 1282, 1287 (D.C. Cir. 1982) (refusing to "construe the rules of the House of 
Representatives” or "impose upon the House [the court's] interpretation of its rules”); Exxon 
rnrp. v. FTC . 589 F.2d 582, 590 (D.C. Cir. 1978) ("where constitutional rights are not 
violated, there is no warrant for the'judiciary to interfere with the internal procedures of 
Congress . . . .”), cert , denied . 441 U.S. 943 (1979); Harrington v. Bush . 553 F.2d 190, 
214 (D.C. Cir. 1977) (refusing to "intervene on behalf of one member of the Legislative 
Branch to change 'the rules of its proceedings' adopted by the entire body of the House.”). 

Fourth, the Brief contends that the opinions of the District Court and the D.C. Circuit 
in Lee v. Kellcv . 99 F.R.D. 340 (D.D.C. 1983), afCd SUh nom . Southern Christian 
T jtflHgrehi p Conference v. Kellcv . 747 F.2d 777 (D.C. Cir. 1984), are not relevant because 
the claims of Senator Helms were dismissed for lack of standing. Brief at 19. However, the 
District Court opinion makes it clear that the court denied Senator Helms' request to 
intervene because it concluded that his "attempt to intervene in effect represents a 'dispute 
with his fellow legislators.*" 99 F.R.D. at 342. The District Court denied Senator Helm's 
request for documents, concluding that "[i]t is not for this Court to review the adequacy of 
the deliberative process in the Senate or to question decisions of the Senate leadership." Id. 
at 343. 

The D.C. Circuit affirmed, concluding that Senator Helms lacked "a protectable 
interest and thus lacked standing," and therefore, did not address the remedial discretion 
doctrine. 747 F.2d at 781 n.3. However, in other cases, the D.C. Circuit has relied on the 
concepts of congressional standing and remedial discretion almost interchangeably. See 
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Defendants’ Memorandum at 15-18 and cases cited therein. Regardless of the legal 
rationale, the facts of were similar to this case, in that Senator Helms was asking the 
judicial branch to overrule the will of the majority of the Senate. Because LfiS is very 
similar factually, it should guide the outcome of this case. &££ Defendants' Reply at 11; 
Defendants’ Memorandum at 17-18. 

Finally, the Brief contends that the result proposed by the Defendants would 
emasculate the ability of Congressional plaintiffs to bring lawsuits, and penalize Members of 
Congress based on their status as legislators, giving them fewer rights than a private citizen 
to obtain documents. SflC Brief at .^-20.’ Those assertions are completely meritless. 
Defendants’ position would not penalize or disadvantage Rep. Leach in any way, because he 
has the same right as any other citizen to challenge the application of specific FOIA 
exemptions to particular documents. However, he has not done so in his Complaint, and that 
issue is not what this case is about. Rather, Rep. Leach asks for a determination of "who 
speaks for Congress." That question can be answered only by Congress itself. See 
Defendants’ Reply at 5-6. 


9 The Brief characterizes Defendants’ argument regarding the remedial discretion doctnne 
as requiring courts to dismiss any suit brought by a Congressional plaintiff, including one 
brought by a Member of Congress under the Federal Tort Claims Act, because the Member 
could conceivably obtain relief from his fellow legislators. Brief at 19-20. As a practical 
matter, that example makes no sense, because presumably, a Member would not bring such a 
suit in his official capacity, but as an individual. Further, that example is irrelevant because it 
does not touch on politics, or the legislative process. 
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I certify that on the 5th day of July, 1994, a copy of Defendants' Response to Brief of 
Amici Curiae was served by hand delivery on: 

Bobby R. Burchfield 
Jackson R. Sharinan in 
Covington & Burling 
1201 Pennsylvania Avenue, N.W. 

P.O. Box 7566 

Washington, D.C. 20044-7566 

Attorneys for Hon. James A. Leach 

Mark B. Hopson 
Sidley & Austin 
1722 I Street, N.W. 

Washington, D.C. 20006 

Counsel for the Republican Leadership 
of the U.S. House of Representatives, 
the Ranking Minority Members of Certain 
Committees of the U.S. House of 
Representatives and the Republican 
Members of the Committee on Banking 
Finance and Urban Affairs of the 
U.S. House of Representatives 
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U.S. HOUSE OF REPRESENTATIVES 

COMMITTEE ON BANKING. FINANCE ANO URBAN AFFAIRS 

ONE HUNDREO TNfRO CONGRESS 

2129 RAYBURN HOUSE OFFICE BUILDING 
WASHINGTON. DC 20B IB-4080 

June 27. 1994 


Mr. Stephen Katsanos 
Resolution Trust Corporation 
801 Seventeenth Street. N W. 
Washington. D.C. 20434 


’'•OMA* MU HMil»vri 
'Mr AOTm niICOaMi 

hMUamccmMU U u >8 « w i 


MilSU <OWA 



in sa«-*i«y 


Dear Mr. Katsanos: 

The Committee on Banking. Finance and Urban Affairs will hold hearings on various 
aspects of the failure of Madfson Guarantee Savings and Loan (Madison). In order to assist the 
Committee please provide copies of all records in your possession or under your control, 
regardless of format, related to the following: 

1. The posthumous handling of documents within Vincent Foster's office; 

2. Contacts between White House officials and officials of the Treasury Department and the 
Resolution Trust Corporation (RTQ related to Madison and Whitewater Development 
Corporation (Whitewater); 

Please deliver records to Mr. Dennis Kane or Mr. Joseph Reilly, Room 2129 Rayburn 
House Office Building, Washington. D.C. 20515, no later than the close of business. July 8. 
1994. Questions related to this request should be directed to Mr. Kane or Mr. Reilly, at (202) 
225-4247. 

Thank you for your time and cooperation. The Committee looks forward to your timely 

reply. 



Henry B. Gonzalez 
Chairman 
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The 'I^hi'cto'J P<»»t 


A3J TtESP»i.Jnc28. 1994 


House Banking Panel Sets 

By Susan Schmidt .. 

Wartanfion Po* Staff Writer 

House Banking Committee Chairman Henry B. 
Gonzalez (D-Tex.) announced yesterday he will begin 
Whitewater hearings July 26 and call as his first wit- 
ness special counsel Robert B. Fiske Jr. 

Gonzalez has been opposed to congressional inqui- 
ries into the Whitewater investment held jointly by the 
president. Hillary Rodham Clinton? James B. McDou- 
gal. owner of a now-failed Arkansas favmgs and loan, 
and his former wife. Susan. But House leaders decided 
this month that the banking committet^ahould conduct 
hearings. Hearings also are planned by the Senate 
banking committee, to be started by July 29. 

The congressional hearings will focus on the so- 
called Washington phase of the Whitewater invest*- 


Whitewater Hearing Date 

gation. and leaders of both houses agreed to wait un- 
til Fiske completes his work ui that area before com- 
mencing. 

Fiske has promised to tell Congress this week 
whether Whitewater hearings this summer will inter- 
fere with his investigation. He has said he will release 
a report this week on the death last summer of depu- 
ty White House counsel Vincent Foster. 

Other Washington aspects of the Whitewater affair 
concern how White House aides disposed of White- 
water-related documents in Foster’s office after his 
death, and whether there were improper contacts 
betw een White House aides and Treasury officials in 
•charge of the Resolution Trust Corp.. the agency 
overseeing the banking activities related to the 
Whitewater probe. 
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House panel invites Fiske to testify 


Bv je r, v Seoe- 

'«l --Mf s 


Whitewater-Madison special 
counsel Robert B. Fiske Jr. has 
been asked to testify before the 
House Banking Committee when 
it begins hearings on the affair 
July 26. 

Committee Chairman Henry B. 
Gonzalez announced yesterday his 
invitation to Mr. Fiske to testify on 
•certain aspects of the Whitewater 
case/* 

In a letter to Mr. Fiske. Mr. Gon- 
zalez's invitation limits the special 
counsel’s pending testimony to the 
“Washington phase" of his ongoing 
Whitewater- Madison probe, which 
Mr. Fiske is now reporting to the 
Justice Department. 

The House agreed June IS to 
hold Whitewater- Madison hear- 
ings but to limit them to the Wash- 
ington matters: 

e A review of the July 20 death 
of White House Deputy Counsel 
Vincent W. Foster Jr., whose body 
was found in a Virginia park. 

• The White House handling of 
the death, which was ruled a sui- 
cide. 

e Meetings between Clinton ad- 
ministration officials and govern- 
ment regulators looking into a 
failed Arkansas thrift owned by a 
longtime Clinton friend and busi- 
ness partner. 

"I understand you have ap- 
proached the House and Senate 
leadership, indicating the Wash- 
ington phase of your investigation 
is near completion, and that in the 
near future you will give Congress 
the green light to hold hearings on 
certain issues related to your in- 
vestiganon." Mr. Gonzalez wrote to 
Mr. Fiske. 

"Accordingly. I respectfully re- 
quest that you appear before the 
Banking Committeee . . . to discuss 
the scope and findings related to 
the Washington phase of your in- 
vestigation." he said. 

A spokeswoman for Mr. Fiske 
said yesterday he was aware of the 
invitation but had not yet re- 
sponded. He is in Washington to 
deliver the results of the first 
phase to the Justice Department. 

Mr. Gonzalez. Texas Democrat, 
also formally asked the White 
House to produce by July 8 doc- 


uments it needs for the heanngs 
The Senate committee made a 
similar request last week in a let- 
ter co-signed by its Democratic 
chairman and ranking Republican 
member. 

Acting White House Counsel 
Lloyd Cutler said President Clin- 
ton “will cooperate fully with the 
responsible congressional com- 
mittees." 

Mr. Gonzalez has told the House 
Democratic leadership he does 
not plan to include the Foster 
death as pan of his committee’s 
Whitewater-Madison review. He 
said the panel does not have the 
expertise to conduct a review into 
the death and suggested it be 
dropped as a hearing topic. 

Mr. Fiske. a former federal pros- 
ecutor. heads an investigation by 
two federal grand junes into sus- 
pected illegal financial ties be- 
tween Madison Guaranty Savings 
and Loan Association and White- 
water Development Corp.. a part- 
nership of the Clintons. Madison 
owner James B. McDougal and his 
ex-wife. Susan. 

He is trying to determine if 
Madison funds were improperly 
diverted to Whitewater and to the 
campaigns of several prominent 
Arkansas politicians, including 
Mr. Clinton. Madison, which also is 
the subject of another probe by 
the Resolution Ihist Corp., was 
seized by federal regulators in 
1989 at a cost to taxpayers of S50 
million. 

Mr. Fiske has asked the House 
and Senate not to pro ce e d into 
Madison and Whitewater con- 
cerns until his investigators com- 
plete their inquiry, and have had an 
opportunity to interview wit- 
nesses and review documents. 

Sen. Donald W. Riegle Jr., chair- 
man of the Senate Banking Com- 
mittee. said yesterday he had ap- 
pointed a Boston lawyer. J. William 
Codinha. as special counsel to the 
committee for pending Senate 
heanngs on Whitewater-Madison. 

Mr. Riegle. Michigan Democrat, 
said Mr. Codinha formerly served 
as chief counsel to the U S. Senate 
Select Committee on POW-MIA af- 
fairs. 

a Frank J. Murray contributed to 
this report 
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fl bru ory 5, 1992 CONGRESSIONAL RECORD - HOUSE H 343 

- mat th* instigation instigated by their cocwnlttees to the President • • • do- hertnt authority for a chairman to take ore 
S-S imon Mifc/uU tc« on *noe«t W £wn fendant Poindexter responded in separate Hainan steps to requoSluSor^Se t«u 
C^STsmatt Business Committee of the letters to ill three committees." 70* F. mony and document preserve tesu 

MI lA* * k- a 1 1 At •• e u oe a v 4 


that vu protected by 1 1305." Id. it Supp. at 374 nil. 3 * 4. 


tiMiie w»»* — — -*- ■* — - — -• The courts hive even agreed that congres 

„ The Court rejected objections by the de- slonil investigation* needr^tmvViSen for 

*°imen the Fourth Circuit said expllctUy fendinu that such procedures would not milly authorized pursuant to the letter of a 
Jj repeatedly, is the heart of Its holding suffice for perjury prosecutions, particular- committee s rules in order to be due and 
? tne case, that an investigation Initiated ly due to the absence of the oath, proper exercise of the power of inquiry 
\ Chairman was a congressional in- "(North's! arguments are addressed to the under the n*.t mrtt/in aI — atatute 


‘ me Chairman was a congressional in- "(North's! arguments are addressed to the under the obstruction of witnesses statute 
“Libation ' and "was an investigation by wrong forum. • • • (since! the [false state- ag u.S.C. 1503). where it is apparent from 
,5 small Business Committee.” u plainly menu! statute does not allow North s inter- all surrounding circumstances that the in- 
-onjidered. and rejected, the argument that P relations. Congress may set the policy it quiry is a legitimate exercise of the invest i- 
Seething more than the Chairman s tnit.- expects from those who deal with it. Con- Xnv.' Yut^my w,”S The <Liu” . 
•fon was required. Moreover, the Fourth gress felt that less exacting standards than purview (US v Mitchell 177 F2d 204 «4’h 
S.I counted two actions as the classic are included In the perjury statute were ap- C 1/ 1989) 177 FM 

rims of a chairman-initiated, proper investi- propnate for ensuring the integrity of gov- 

on writing of a letter, and handling by emmeniaJ functions. Untied States v GiUl- Mr DERRICK Mr dn#*k»r f 

fie Committee s staff and (the chief inves- land. 312 0.3. M. 95 (1941). Untied States v. £n ««£*,. 

tfrttor of the Small Business Committee >. Modoers. 464 0.3. 473. 482-83 (1984). 708 F. SvLTii th * * oliowm * exhl *>ltg for the 
The same sustaining ot Chalrman-initiat- Supp. at 344. Accordingly, the Court held KXC0U) - 
eg investigations occurred In the senes of that the indictment properly stated the of- (From the New York Ttraes. Apr. IS. 1991 1 
Iran-contra cases in the United States Dts- fenaes of obstruction, and providing false Tke Elxctiow Stost or rax Decade 
met Court for the District of Columbia. In statements, regarding the responses that oc- o lrh . 

these well-known proeecutions. the back- eurred to the House Committee and Sub- _ 

-ound of House investigations was that in committee Chairmen s letters of inquiry. Suspicions about a deal between tne 

<915 and i9S6. the chairmen of the House Of course, the vanous House committees campaign and Iran over the has 

p. -isnent Select Committee on Intern- and subcommittees have their own rules ha*« circulated since the day of Presi 

e and the House Subcommittee on and procedures. Different inquiries by dlf- f* 111 Reagan s Inaugural, when Iran agreed 
Western Hemisphere Affairs sent inquiry ferent committees may follow their own in- release the 52 JUnertcan hostages exactly 


letters to the National Security Council dividual paths. Committees may 


five minutes after Mr. Reagan took the oath 


•ttging documents and other information among themselves, by precedent or newly ot office. Later, as It became known that 
retarding the allegations in press stones devised procedures, how to conduct any par- fUrt * d 10 n ° v 10 Iran via Israel only a 

tBout NSC activities. Those letters were ticular Inquiry A committee can even adopt f«w da ys after the inauguration, suspicions 
jent without pnor committee or subcommit- rules requiring committee voces before tnltl- deepened that a secret arms-for- hostages 
t«e votes, and the inquuies occurred with- wtion of major inquiries, as the House Un- concluded, 

out the more formal procedures of subpoe- American Activities Committee did. and if .five yean later, when the Iran-contra 

nu to witnesses, or wiinmees under oaths, such a rule |g adopted, "it must bs stncUy revealed what seemed to be a similar 

Despite the absence of such pnor votes or observed." Oojaek v. Untied State*. 344 US. TO of hostages for arms delivered through 
otner formal procedure, members of the 702. 70g (1966). However. HU AC had special I»I. Questions were revived about the 
NSC staff were indicted for obstructing the reasons, stemming from the controversial election. In a nice, ironic twist, the 

inquires, destroying records, and providing nature of tta Investigation*, for adopting Phrase October surprise." which Vice Pres- 
false answers. such a rule, and the vast majority of com- identlal candidate George Bush had coined 

The Court rejected the defendants' ehal- Bittees have not had any reason to adopt 10 warn of possible political manipulation of 


false answers. suen a ruie. ana uie vast majority or com- menu** wwotie ueorge ausn naa cornea 

The Court rejected the defendants' ehal- mittees have not had any reason to adopt 10 ware of possible political manipulation of 
tenges to the indictment, holding that the •uch a rule. For committees without such a the hostages by Jimmy Carter, began to be 
defendants tcu constituted the felony of- rulc * the ordinary procedures by which applied to the suspected secret activities of 
fenses of obstruction of Congress tnd of chairmen commence Inquiries— through in- the 1980 Reagan-Bush campaign, 
making false statements, even though the letters. scheduling hearings, or staff I was s member of the Carter Admmistrs 

inquiry letters and responses occurred in studies— are proper without committee Uon and on the staff of the National Securi 
the absence of votes, subpoenas and oath*. voUB m advance. The different procedural ty Council from August 1976 to April 1981 
See United States v. North. 706 F Supp 372 QuesUons which arise when a committee In- with responsibility for monitoring Iran 
iDD.C. 1966): United States v. North, 706 F vo *«a hs power to lame compulsory process policy. 1 first heard these rumors in 1981 
Supp. 380 (D.D.C. 1988). <The Indictments Pursuant «> the subpoena power of Houee and I dismissed them es fanciful. I again 
have come into question because the NSC Rul< XI(2>(m) only arise when, and If. the heard them during the 1988 election cam 
staff were later imwwniMd m the 1487 Iran- committee elects to invoke Its subpoena paign. and I again refused to believe them. I 


contra hearings, but the 1967-tmm unity Fom. worked in and around the Middle East 

legal questions are separate from the 1985- w *ilo 11 omy be true under clause l<b) of long enough to be skeptical of the eonspira- 
84 House investigations ) * Rule XI that a committee or subcommittee cy theories that abound in the region. 

For the obstruction counts against each tcUn * M 4 collegial body should at some Then two years ago. I began collecting 
defendant, it sufficed that letters "sent by P 0 * 111 Beet that question is raised to de- documentation for a book on the Reagan 
The Honorable Michael Chairman termlne whether to conduct an InvwRigs- Administration's policies toward Iran. That 

of the Subcommittee on Western Heml- 0o °* il 11 *leo true u n d er cl a u s e 3(b)(1) of effort grew into a mamtve computerized 
sphere Affairs of the House Foreign Affairs Ruk x lhMt ** ch * uodln « oonalttm has data base, the equivalent of many thou- 
Committee <HRAC> and the Horiorible Lee onenttht responsibility to "review and sands of pagsa As I sifted through this mam 
Hamilton. Chairman of the House Ferma- ***** °° • con t inu i ng basis, tne a pplies- of material. I began to recognise s curious 
nent Select Committee on lntellieance Uon * sdmlniatrauon. execuuoo and effee- pattern in the events surrounding the 1980 
(HFSCI ■ [which! referred explicitly to the ******* »* thoee laws • • • within the juris- election. Increasingly. I began to focus on 
Boland Amendment" had "Inctitutefdl in. dlcU00 ot that committee * * In further- that period, and interviewed s wide range of 
quirtes directed towards North's conduct rw- 1069 ot 11111 vwponalbillty. It has been tradl- sources. I benefited greatly from the help of 
girding advice and fund-rattn* lunoort ta U®heUy Proper for the chairmen of commit- many interested, talented investigative jour 
the Nicaraguan rebel leaders. • • • Both let- **** 09 cu&committeee to initi a t e prtllmi- nalists. 

ten were on official stationery and aach nuj "'wvlews or studiea" Le. Inquiries which In the eoune of hundreds of interviews, in 
letter was signed by the f'm g r— nan In hia to * temral wnse may be termed prellmi- the DA. Europe and the Middle East. I 
official capaci ty as ChaifmatT” 7oa » sum nary investigations, in preparation for pot- have been told repeatedly that individuals 
st 38l-g2. "In response to separate letteni ** investigation* to be undenakt by the smoctated with the Reagan-Bush campaign 
from thr chairmen North allegedly drafted oomml tt — subject to ultimau dlreetkm of I860 met secretly with Iranian officials to 
obstructive responses and rcihau-men of control of the committee. In fact most delay the release of the American hostages 
two of these committees wrote on behalf of know that committee investlga- until after the Presidential election. For 

Uon* are normally undertaken without the this favor. Iran was rewarded with s sub 

— need for a formal committee vote where the stantlal supply of arms from Israel. 

.JT** •ucMeuent Mstenes of the ease indue* need for the "investigation" is understood. Borne of the sources inte r viewed by me or 
visa. tM appeals, and rwermu on otner srouaca or by the Imuanrw of subpooiiaa where my colleagues are or were government offi- 
(O C formal committee acUon la deemed oecea- dais who claimed to have knowledge of 
caent « a2 - w theee events by virtue of their official duties 

U h smentlaL for example, that a chair- or thru- access to Intelligence reports. Most 


rm into a mamtve compuienzed 
. the equivalent of many thou- 


^rjaia ane appeals and reversals ow otner srwiaea or by the imuance of SUbpoeaai 

22 1 * 1 eoo “ tt " * cuon - 

‘i-iTi tt a «■ »«! «*■ ,<x tint • chair- or Uwir oecoa to Intel 

'D C Or decided Nov. is. iiTm mm f” man * preliminary Inquiry be able to ami- Insisted on anonymity, 
esaed on uie mue at maumty. and ae wmeet tne alas the possibUity of the dmtraa 


ummcusBa oes the sestnai rule* 
nerem rssareins the sufficiency of the ms 


of use mss the pomibillty of the dmtractloo of 
cuawd do cuments pending their formal In cor p ora- 


Other aourem are low-level intelligence 

opermUvee and aims dealers who are no bov 


Ittee filet. There exists an in- scouts. A number of them have been arrest- 
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HOUSE OF REPRESENTATIVES 


rWBl in by the Clerk * desk during the 
In of the roll or the counting of bai- 
lor smoke upon the floor of the 
°“ ° an d the Sergeant -at -Arms and 
ioorkeeper are charged with the 
«trici enforcement of this clause. Nei- 
:L. r S hal! any person be allowed to 
smoke upon the floor of the House at 


any time 

g n shall not be in order for any 
Member to introduce to or to bring to 
the attention of the House during its 
sessions any occupant in the galleries 
of the House, nor may the Speaker en- 
tertain a request for the suspension of 
this rule by unanimous consent or oth- 
erwise 


Rule XV 


ON CALLS or THE ROLL AND HOUSE 

1. Subject to clause 5 of this rule, 
upon every roll call the names of the 
Members shall be called alphabetically 
by surname, except when two or more 
have the same surname, in which case 
the name of the State shall be added: 
and if there be two such Members 
from the same State, the whole name 
shall be called, and after the roll has 
been once called, the Clerk shall call 
in their alphabetical order the names 
of those not voting. Members appear- 
ing after the second call, but before 
the result is announced, may vote or 
announce a pair. 

2. (a> In the absence of a quorum, 
ifteen Members, including the Speak- 
er. if there is one. shall be authorized 
j compel the attendance of absent 

Members; and those for whom no suf- 
ficient excuse us made may. by order of 
a majority of those present, subject to 
clause 6<e)<2) of this rule be sent for 
and arrested, wherever they may be 
found, by officers to be appointed by 
the Sergeant -at -Arms for that pur- 
pose. and their attendance secured 
and retained: and the House shall de- 
termine upon what condition they 
shall be discharged. Members who vol- 
untarily appear shall, unless the 
House otherwise direct, be immediate- 
ly admitted to the Hall of the House, 
and they shall report their names to 
the Clerk to be entered upon the Jour- 
nal as present. 

(b) Subject to clause 5 of this rule, 
when a call of the House in the ab- 
sence of a quorum is ordered, the 
Speaker shall name one or more clerks 
to tell the Members who are present. 
The names of those present shall be 
recorded by such clerks, and shall be 
entered in the Journal and the absen- 
tees noted, but the doors shall not be 
closed except when so ordered by the 
Speaker. Members shall have not less 
than fifteen minutes from the order- 
ing of a call of the House to have their 
presence recorded. 

3. On the demand of any Member.. or 
at the suggestion of the Speaker, the 
names of Members sufficient to make 
t quorum in the Hall of the House 
who do not vote shall be noted by the 
Clerk and recorded in the Journal, and 
reported to the Speaker with the 


names of the Members voting, and be 
counted and announced in determin- 
ing the presence of a quorum to do 
business. 

4. Subject to clause 5 of this rule, 
whenever a quorum fails to vote on 
any question, and a quorum is not 
present and objec'ion is made for that 
cause, unless the House shall adjourn 
there shall be a call of the House, and 
the Sergeant at-Arms shall forthwith 
proceed to bring in absent Members 
and the yeas and nays on the pending 
question shall at the same time be con- 
sidered as ordered. The Clerk shall 
call the roll, and each Member as he 
answers to his name may vote on the 
pending question, and. after the roll- 
call is completed, each Member arrest- 
ed shall be brought by the Sergeant- 
at -Arms before the House, whereupon 
he shall be noted as present, dis- 
charged from arrest and given an op- 
portunity to vote and his vote shall be 
recorded. If those voting on the ques- 
tion and those who are present and de- 
cline to vote shall together make a ma- 
jority of the House, the Speaker shall 
declare that a quorum is constituted, 
and the pending question shall be de- 
cided as the majority of those voting 
shall appear. And thereupon further 
proceedings under the call shall be 
considered as dispensed with. At any 
time after the roll call has been com- 
pleted. the Speaker may entertain a 
motion to adjourn, if seconded by a 
majority of those present, to be ascer- 
tained by actual count by the Speaker: 
and if the House adjourns, all proceed- 
ings under this section shall be vacat- 
ed. 

5. (a) Unless, in his discretion, the 
Speaker orders the calling of the 
names of Members in the manner pro- 
vided for under the preceding provi- 
sions of this rule, upon any roil call or 
quorum call the names of such Mem- 
bers voting or present shall be record- 
ed by electronic device. In any such 
case, the Clerk shall enter in the Jour- 
nal and publish in the Congressional 
Record, in alphabetical order in each 
category, a list of names of those 
Members recorded as voting in the af- 
firmative. of those Members recorded 
as voting in the negative, and of those 
Members answering present, as the 
case may be. as if their names had 
been called in the manner provided for 
under such preceding provisions. Mem- 
bers shall have not less than fifteen 
minutes from the ordering of the roll 
call or quorum call to have their vote 
or presence recorded. 

(b) The Speaker may. in his discre- 
tion. reduce to not less than five min- 
utes the time within which a rollcall 
vote by electronic device may be 
taken— 

(1) after a rollcall vote has been or- 
dered on a motion for the previous 
question on a resolution reported by 
the Committee on Rules providing a 
special order of business, on the 
question of adoption of such resolu- 
tion. if the question of adoption fol- 


lows without intervening pusmess 
the vote on the motion for the previ- 
ous question: 

(2) after a rollcall vote has beer, or 
dered on an amendment repor.ee 
from the Committee of the Wno.e 
House on the state of the Union or. 
any subsequent amendment to that 
bill or resolution reported from tr.e 
Committee of the Whole, or 

»3* after a rollcall vote has beer, or 
dered on a motion to recommit a bill, 
resolution, or conference repor 
thereon, on the question of parage 
or adoption, as the case may pe o: 
such bill, resolution, or conference 
report rtiereon. if the question of 
passage or adoption follows without 
intervening business the vote or. the 
motion to recommit. 

6. (a) It shall not be in order to make 
or entertain a point of oraer that a 
quorum is not present - 

(1) before or during the offering of 
prayer: 

(2) during the administration of 
the oath of office to the Speaker or 
Speaker pro tempore or a Member. 
Delegate, or Resident Commissioner 

<3> during the reception of any 
message from the President of the 
United States or the United States 
Senate; and 

i4> during the offering, consider 
ation. and disposition of any motion 
incidental to a call of the House 

(b) A quorum shall not be required 
in Committer of the Whole for agree 
ment to a motion that the Committee 
rise. 

(c) After the presence of a quorum is 
once ascertained on any day on which 
the House is meeting, a point of order 
of no quorum may not be made or 
entertained— 

(1) during the reading of the Jour- 
nal: 

(2) during the period after a Com- 
mittee of the Whole has risen after 
completing its consideration of a bill 
or resolution and before the Chair- 
man of the Committee has reported 
the bill or resolution bac*. to the 
House; and 

(3) during any period of a legisla- 
tive day when the Speaker :s recog- 
nizing Members < including a Dele- 
gate or Resident Commissioner* to 
address the House under special 
orders, with no measure or matter 
then under consideration for disposi- 
tion by the House. 

(d) When the presence of a quorum 
is ascertained, a further point of order 
that a quorum is not present may not 
thereafter be made or entertained 
until additional business intervenes. 
For purposes of this paragraph the 
term business*' does not include any 
matter, proceeding, or per-.ocs referrea 
to in paragraph <a>. (b or c of this 
clause for which a quorum = not re 
quired or a point of oro*' of no 
quorum may not be maar r enter 
tained. 
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MEMORANDUM 

To: Honorable James A. Leach 

From: Minority SUIT 

Date: Januaiy 14, 1993 

Re: Rights of a Ranking Minority Member for Access to Agency Records 


Agencies under the jurisdiction of the House Banking Committee 1 have 
suggested that a written request for agency records made by the Committees Ranking 
Minority Member for purposes of the Committee's oversight function does not serve 
as committee action authorizing disclosure of records under FOIA and the Privacy 
Act's Congressional exception. This memorandum, prepared in consultation with the 
Congressional Research Service - American Law Division, discusses the institutional 
status of the Ranking Minority Member for purposes of this request for agency 
records. 


SUMMARY 

The Ranking Minority Member appears to have the appropriate institutional 
status to obtain records from agencies within the Committee's jurisdiction upon 
request and without limitation. While it is generally conceded by observers from both 
parties that the House of Representatives is an institution organized on the principle 
of majority rule, there are various parliamentary rights based on House practice and 
embodied in both the House Rules and the House Banking Committee Rules that 
protect and empower the Minority. There is precedent suggesting that the Ranking 
Minority Member of a Committee is the "functional counterpan" to the Chairman of 
a Committee for purposes of Committee functions. Case law states that the 
Chairman of a Committee may not be regarded as the sole official voice of the 
Congress, and that the Ranking Minority Member should have parallel standing for * ~ 


1 Tbm is ao qwrioi tf m dw Hmh BmAMb Gmmmim Ms )urirtitiiM ow afl «T Dm Mml b— ton afcnoc* and 
(pacifically tfM OTS Mi tfcc ATC m wNmiH by Dmm ag aaciaa cimnioa pw m » Mt to Um pHup o i FI RJREA oa August 9 
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1ST STORY of Level 1 printed in FULL format. 

Copyright 1994 Federal Information Systems Corporation 
Federal News Service 

JUNE 30. 1994, THURSDAY 

SECTION: MAJOR LEADER SPECIAL TRANSCRIPT 

LENGTH: 2210 words 

HEADLINE: PRESS CONFERENCE V17H REPRESENTATIVE JIM LEACH (R-IA) 

RE: WHITEWATER THURSDAY. JUNe\o, 1994 
HOUSE RADIO -TV GALLERY 
WASHINGTON, DC 

BODY: 

REP. LEACH: Well, I'll be very b .ef . And let me ^ust say, this is the first 
news that's •• in what's going tc be a larger unfolding circumstance that 
relates to Whitewater, in terms of the special counsel's activity. But as the 
first news, for the sake of governance, it is very, very good news, because what 
the independent counsel has suggested is that there will be no criminal charges 
brought against anyone in the White House or the Treasury related to various 
meetings that were held to discuss criminal referrals and the potential of civil 
actions relating to -• or that were developed by an independent federal agency, 
the RTC, related to the failure of what's called Madison Guaranty, an Arkansas 
savings and loan. 

The report that was issued today, however, covers about 5 percent of the 
so-called Whitewater circumstance. And the conclusions it reached are largely 
those that, frankly, I expected. I would only stress that the major part of the 
probe does relate to the larger issue of conflicts of interest and taxpayer 
losses associated thereto with events that occurred in the State of Arkansas. 
This probe, at this point, has simply been about the contacts between the White 
House, Treasury and the RTC in Washington, D.C. 

Its noteworthy that the special counsel made no effort to draw any conclusions, 
and in fact, he expressly noted this, about the propriety of certain meetings 
that took place and about whether federal ethics guidelines were violated in any 
way. And it's noteworthy that he has, in effect, given a green light to the 
Treasury to resume a prior investigation that it had undergoing before the 
special counsel took over a certain jurisdiction over this. 

With that, let me just throw it open to any questions you might have. 

Yes? 

Q Taking up on your last point on the propriety of those meetings, the report 
also reveals that there was a larger figure than had been known before. What 
are your thoughts about any -- the distinction between criminality and ethics or. 
this 

REP . LEACH: Well, I have argued from the very start that this is primarily an 
issue relating to public ethics rather than criminality. And I've tried to draw 
that distinction as strongly as I've been able to. And it also -- in terms of 
this particular issue, there's one aspect that I think all Americans should be 
concerned about, and another that, frankly, the White House should deserve a 
degree of sympathy. 

The part, philosophically, that all Americans should be concerned about is that 
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no American should be considered above the lav or above public accountability. 

And so the fact that the White House was clearly, by record, intimately involved 
in a decision-making process within the governmental structures, is something 
that is eyebrow- raising at the least. 

On the other hand, with regard to the individuals, you know, it's the assumption 
when you work for someone you try to protect them, particularly the president of 
the United States. And so, I have gone out of my way to suggest, frankly at the 
time, for example, if you remember when George Stephanopoulos was covered on 
Time Magazine, that maybe that was an exaggerated story. And I think it was. 

And so, there are reasons to have some sympathy for the individuals involved, 
and then there are reasons to raise a question whether the precise propriety was 
observed, and that's why you have very defined ethical guidelines. We've laid 
them out in the past, very precisely what they -- how they apply to the White 
House, to the Treasury, to the RTC. And I think these are questions that 
committees of jurisdiction as well as the various agencies themselves are going 
to look at. And I'd be surprised if Lloyd Cutler doesn't draw some strong 
conclusions on this subject. But we'll have to wait and see. 

Q Since there were 20 meetings instead of three, what do you think the White 
House might have been up to, if there were that many meetings? 

REP. LEACH: Well, it's a little unfair to draw conclusions without knowing the 
content of the meetings. But the report does indicate 20 meetings or contacts 
or more on the subject. And there is a time frame in which a series of criminal 
referrals came from the professional criminal investigative team in Kansas City 
to Washington, and then immediately thereabouts -- or thereupon, the RTC appears 
to notify Treasury, Treasury appears to notify the White House, and a series of 
very unusual decisions were made in which for the first time a regional office 
of the federal independent regulatory agency was placed under certain kinds of 
guidelines that had never occurred before. 

How serious this is, I think we’re going to have to wait for a full unfolding of 
descriptions, but it is of note that more contacts appear to have taken place 
than had previously been reported. 

Q Do you anticipate that when the House Banking Committee hearing is held next 
month, that you will be able to get to the bottom of these questions of 
propriety? Will you be given the leeway that you think you need to examine it 
thoroughly? 

REP. LEACH: I would stress that -- and again, as strongly as I can -- that what 
is at issue with the hearings coming up potentially in the latter part of July, 
as well as this interim report of the special counsel, relates to a very small 
percentage of the issue called Whitewater, and it relates to events after the 
fact rather than the circumstance that the events after the fact are designed to 
either protect or obfuscate. 

I would think that a hearing would be helpful in bringing some of that out, but 
I do not look for a swashbuckling hearing. I think this is going to be one of 
those hearings that's going to be of a kind of a nitty-gritty, 
who -knew -what -when variety that relates to governmental process more than 
serious conflict of interest. And so I would not suggest in any way whatsoever 
that, given the prescribed mandate of this hearing and the fact that literally 
virtually all questions of terrific interest will be ruled out of order because 
of the design of the hearing, that this hearing will be of very, very modest 
significance. 

Q it's your understanding that you will get your day in court, so to speak, that 
at the hearing you will be allowed to bring in your own witnesses and have a 
full day 

REP . LEACH: That's not fully understood. 
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we have suggested to the chairman that under Rule ll of the House that we should 
be entitled to such, and this afternoon I will be conveying to the chairman a 
letter of proposed witnesses and .that letter will be made available to the press 
very shortly. 

* Presumably, there are some witnesses ether than the cr.es he's -- 
REP. LEACH: Yes, of course. These would be witnesses m addition to those that 
he has stipulated. And that letter, I think you'll be able to get from my 
office within, let s say, an hour or so. 

Q Speaker Foley has already indicated that under Rule 11 you would be entitled 
to your day for interrogating your witnesses. Is it your understanding mat Mr. 

Gonzalez will go along with that? 

REP. LEACH: I would be very hopeful that the Banking Committee would comply with 
that described circumstance, but the processes of Congress are heavily ir. the 
hands of the majority party and the committee leadership. But I would mat Mr 
Gonzalez would allow a forthcoming probe by the minority within the constraints 
of the subject matter, which we find chafing, but which, clearly, we'll have no 
other alternative except to accept. 

Q Do you except Mr. Bentsen to testify in the hearing? 

REP. LEACH: Mr. Gonzalez has indicated he'd like to invite him. I think Mr. 

Piske has that under review. Several people from Mr. Fiske' s staff met with the 
chairman's and my staff yesterday and expressed certain reservations, but 
clearly - * about the situation, but clearly no decision has been made that ‘ s of 
a firm nature on their part that I know of. 

Q At least one of your colleagues has raised a question recently about Mr. Fiske 
and a conflict of interest. Do you have any doubts about Mr. Piske, and 
particularly in terms of this report, about the thoroughness of it? 

REP. LEACH: Well, let me say, I - - there are a lot of aspects of all of 
Whitewater in which there are going to be differing opinions and differing 
judgments, depending on where one cooes from philosophically and how important, 
one considers various public ethics issues. But Z personally believe that Bob 
Piske is a very honorable man doing a very honorable job. and I accept his 
report as a good* faith effort to be -- and that it is, as he says it is, even 
though there may be difference of judgments here and there. 

Q Are his objectives different froo yours? 

REP. LEACH: Well, let me say "objectives" is a difficult term, but his mission 
is very different. And the adssion of the special counsel • • and I might point 
out it is changed slightly from its very original inception, where the special 
counsel had a mandate very precisely to look for criminal wrongdoing associated 
with the failure of an institution called Madison Guaranty. A week or two after 
that precise mission, which Mr. Piske had written, the Justice Department with 
Mr. Fiske slightly broadened it to include civil as well as criminal wrongdoing 
related to the failure of Madison. 

What Congress in terms of its interests relate more to, lessons for legislation, 
lessons for public policy, the integrity of the regulatory system, and oversight 
of a very different circumstance that certainly would include Mr. Piske's 
concerns but would go far beyond it. And so Congress has a little different 
mission., 

And in addition Z think -- and let me say as an individual member of Congress, 
as an elected public official, Z think it's very inappropriate to insert oneself 
and one's judgments into the judicial process, so Z am very eareful not to do 
that. And likewise Z think the special counsel's office is going to have to 
recognize that Congress has an oversight obligation of a little different nature 
than they have as they look precisely at the criminal wrongdoings that may or 
may not have occurred. In this part of the probe, the special counsel has. ar.d 
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I say thankfully, come to the conclusion that there is insufficient evidence to 
bring a criminal charge. 

Q As far as the Vince Foster aspect of the special counsel’s report, are you 
satisfied that this was a suicide? Does this report settle any lingering 
questions you had? 

REP. LEACH: Terry, I have been one that has not suggested anything except a 
suicide, and Z accept the special counsel's conclusions. And I would point out 
that the people he has hired in this particular area are people of extraordinary 
background that have reviewed this. And I put a lot of confidence in the 
people, and I think it's one reason if you look at the report, that of 
extraordinary interest is that the number of pages of the resumes of those who 
have worked on the report -- I mean, what you're dealing with here is partly 
with an issue of confidence, and I would not like to bring that part of the 
special counsel’s report into question. 

And I would also assert I think it's very important for the family of Mr. Foster 
that these issues be put to rest. And there is every indication that this was a 
very decent human being. The pressures of life became rather overwhelming in a 
circumstance of White House and public criticism that is understandable but very 
tragic. 

Q Do you think there is any need for the Banking Committee to look at Foster's 
suicide now? 

REP. LEACH: Well, let me say I have been one that has. A, by background, no 
forensic criminality experience, and B, by personal interest have not been 
particularly at all interested in that subject matter. And it is only by 
default -- that is, by decision of the congressional leadership -• that one 
committee should have jurisdiction over all aspects of the Whitewater -Madison 
circumstance; that ironically, the decision was made to give a committee which 
by its nature is not involved in this circumstance, and frankly, it should 
either have been the Judiciary Committee, most particularly, or conceivably. 

Government Operations, but I think most particularly Judiciary, to look at that 
particular subject matter. But the leadership has decided to put it all in one 
package, and so it does fall within the jurisdiction of the Banking Committee. 

And since it does fall in that jurisdiction for this probe, Z think you will see 
questions asked. 

How, speaking from my perspective, my concern relates much less to anything 
related to forensics than it does to the handling of papers. And that, by the 
way, is a part of the probe that the special counsel has yet to present a 
perspective upon and Lloyd Cutler indicated today he was fairly confident would 
be before the hearings were held on the Hill, and so Z assume that that is the 
circumstance . 

Q So you expect that topic to -- (inaudible) -- during the hearing? 

REP. LEACH: Z think in one way or another it's likely to be raised, but Z would 
assume it would be raised primarily with regard to the handling of the paperwork 
and the papers of Mr. Foster in his office. At least that would be where Z 
would think the majority of the queries would rest. 

Thank you very much. 

END 
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Leach 

criticizes 

narrowed 

hearings 

Fosters death 
not on agenda 


By Jerry SeDer 

•VI* MfcSmNCTOM TIWCS 


Rep. Jim Leech said yesterday 
that Whitewater- Madison hear- 
ings proposed by House Banking 
Committee Chairman Henry B. 
Gonzalez were “unprecedentedly 
restrictive." 

“It should be no surprise to you 
that the minority finds perplexing 
your efforts to further narrow the 
already narrow approach ap- 
proved by the Democratic leader- 
ship of the full House." the Iowa 
Republican said in a letter 

“The Banking Committee has a 
long history of comprehensive in- 
vestigations.” said Mr. Leach, 
ranking GOP member on the 
panel. "Yet the hearings outlined 
by your staff would appear un- 
precedentedly restrictive." 

Mr. Gonzalez, Tfexas Democrat, 
has said Whitewater-Madison 
hearings will begin July 26, but 
told the House leadership he does 
not plan to include the death of 
White House Deputy Counsel Vin- 
cent W. Foster Jr as a hearings 
topic. He said the panel does not 
have the expertise to conduct a re- 
view into the death and suggested 
it be dropped 

In a letter yesterday to Mr. 
Leach, Mr Gonzalez said pending 
committee hearings have been 
structured to “respect the limita- 
tions" agreed to by the House lead- 
ership. 

The leadership, with bipartisan 
support, agreed June 15 to hold 
Whitewater-Madison hearings, 
but to limit them to the so-called 
“Washington phase" of an ongoing 
investigation by special counsel 
Robert B. Fiske Jr 

That would include a review of 
the July 20 death of Mr Foster, 
whose body was found in a Vir- 
ginia park; the White House han- 
dling of the death, which was ruled 
a suicide; and meetings between 
Clinton administration officials 
and government regulators look- 
ing into a failed Arkansas thrift 



fnend and business partner 

"Your lener appears to suggest 
a desire to exceed the limits 
agreed to by the bipartisan leader- 
ship,' Mr. Gonzalez said, adding 
that a House resolution calling for 
hearings — which Mr. Leach sup- 
ported — demanded that they be 
structured “in such a manner 
they would not interfere" with the 
Fiske probe 

He said that while he had “ex- 
pressed concern with certain as- 
pects” of the scope of the hear- 
ings. he was “attempting to 
respect" the House resolution 

“I trust that this is also your de- 
sire, but frankly, your letter ap- 
pears to suggest a desire to exceed 
the limits agreed to by the bi- 
partisan leadership “ he said 

Mr Gonzalez has asked the 
White House to produce by July 8 
the documents the panel needs for 
the hearings, and invited Mr. Fiske 
and top administration officials to 
testify. 

Mr. Leach said he was surprised 
the Gonzalez witness list did not 
include Resolution Thust Coip 
(RTC) officials from Washington 
or Kansas City. Mo., where, the 
Whitewater-Madison probe be^ar. 
or Justice Department officials 
who looked into RTC criminal re- 
ferrals involving Madison Guar- 
anty Savings and Loan Association 
and Whitewater Development 
Corp. 

Mr. Leach asked the chairman to 
release “all" internal documents 
the committee has collected from 
the RTC. Office of Thrift Supervi- 
sion. Justice and Treasury depart- 
ments. and the White House, in- 
cluding “all communications at 
and with the district offices." 

He also objected to Mr. Gon- 
zalez’s decision to preclude the 
Foster death as a hearings topic. 

Mr. Leach also said that while 
witnesses Mr Gonzalez invited 
had agreed to appear without sub- 
poenas. “this may not be the case 
with some of the witnesses the mi- 
nority intends to call " He asked 
the chairman to consider issuing 
subpoenas for additional wit- 
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The Plaintiff in the above-captioned case is the Honorable 
Janes A* Leach, the duly elected Member of the United States House 
of Representatives from the First Congressional District of Iowa. 
Acting in bis capacity as a Member of Congress and as the Ranking 
Minority Member of the House Committee on Banking, Finance and 
Urban Affairs ("the House Banking Committee”), Representative Leach 
has sought all documents pertaining to the Madison Savings a Loan 
Association ("Madison") from the Defendants in this suit, the 
Resolution Trust Corporation ("RTC") and the Office of Thrift 
Supervision ("OTS") . 

Nov before the Court are the Plaintiff's "Motion for Summary 
Judgment 11 and the Defendants' "Motion to Dismiss, or, in the 
alternative, for Summary Judgment." On July 14, 1994, the Court 
held a hearing to address the issues raised by the instant Motions. 
Upon careful consideration of all of the pleadings, the oral 


3106 



9934 


2 

arguments of counsel, the applicable lav r and the entire record 
herein, the Court has determined that it vould be improvident for 
the judiciary to enter into this dispute and, pursuant to the 
doctrine of remedial discretion, the Court shall thus decline to 
entertain review of the issues presented by the Plaintiff's Motion 
for Summary Judgment. Accordingly, for the reasons set forth in 
greater detail below, the Defendants' Motion to Dismiss shall be 
granted. 


The parties do not dispute most of the essential facts in this, 
case. Acting in his capacity as a Member of Congress and as the 
Ranking Minority Member of the House Banking committee. 
Representative Leach has requested that the Defendants produce all 
documents in their possession, custody, or control pertaining to 
the Madison Guaranty Savings 6 Loan Association and its affiliates 
and subsidiaries. 'Both Defendants treated this request as one made 
pursuant to the Freedom of Information Act ("FOIA") , 5 U.S.C. $ 
552, and processed Representative Leach's case accordingly. 1 

in responding to the Plaintiff's request, the RTC and the OTS 
released over a, 000 pages of documents, withholding only those 
materials deemed exempt from public disclosure under FOIA. See 

1 The Defendants do not dispute that Representative Leach has 
exhausted his administrative remedies in seeking such documents, 
and the parties are aleo in agreement that no documents have been 
withheld on the besis of a claim of executive privilege. See Joint 
Statement of Undisputed and Material Facts at jl 3-5. 
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Defendants' Motion for Summary Judgment at 2 • Representative 
Leach , however, has challenged this withholding as a matter of law, 
asserting, inter alia , that individual members of Congress are 
entitled to receive even confidential or otherwise privileged 
documents pursuant to 5 U.S.C. $ 552(d). 

Section (d) of the Freedom of Information Act, otherwise known 
as the "Congressional Savings Clause," explicitly provides that: 


This section does not authorize withholding of 
information or limit the availability of records to the 
public, except as specifically stated in this section. 
This section is not authority to withhold information 

fret cgnqrwa- 

5 U.S.C. S 552(d) (emphasis added). At the heart of this dispute, 
then, is the meaning of "Congress" under this section of F01A and 
the applicability of the Congressional savings clause to Individual 
members of Congress seeking access to documents generally exempt 
from public disclosure. 

The Defendants contend that section 552(d) is inapplicable to 
this case because, although the Plaintiff has requested these 
documents in his official capacity as a Member of Congress and as 
the Ranking Minority Member of the Banking Committee, there is no 
indication that Representative Leach is acting on behalf of 
Congress itself, or a duly authorized committee thereof. 2 Indeed, 


3 The Defendants urge the Court to find that "Representative 
Leach has not provided any evidence that the House of 
Representatives , the committee, or its Chairman, have delegated any 
oversight or investigative authority to him." Defendants' 
Motion for Summary Judgment at 9-10. Defendants thus argue that 
"because Representative Leach does not have the necessary 
Congressional authorization for his demand for confidential and 
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the Defendants argue that there is ample evidence to suggest that 
Congress — and the Banking Committee in particular — have 
specifically not authorized the Plaintiff's request. 

Representative Leach, however, challenges the Defendants' 
decision to process his request as if he were a private citizen 
rather than an official member of Congress. The Plaintiff 
maintains that his rsquest was designed to enable him to perform 
his legislative oversight responsibilities as the Ranking Minority 
Member of the House Banking Committee.* Representative Leach thus 
contends that he is authorized by the Congressional savings clause 
to receive such information despite the fact that it is otherwise 
exempt from public disclosure. 

The legal question squarely presented, then, is what rights of 
access individual members of congress possess under FOXA, when 
acting in an official capacity, but without the authorization of 
Congress as a whole, or a duly authorized committee thereof. For 
reasons set forth below, however, the Court shall decline to 
undertake review of this matter in view of the important 
separat ion-of -powers concerns implicated by the specific context in 
which this case arises. 


privileged documents exempt from disclosure under FOXA, his claims 
should be denied. * Id. at 10. 

* "The House Banking Committee has legislative oversight 
responsibility for the activities of RTC, OTS r the Financial 
Institutions Reform, Recovery, and Enforcement Act ("FIRREA") and 
other banking statutes, including the manner in which the 
Defendants have dealt with the failure of Madison." Joint Statement 
of Undisputed and Material Facts at f 6. 
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PMCVggICT 

By now the public is undoubtedly quite familiar with the 
continuing controversy surrounding the debate over the appropriate 
nature and scope of congressional hearings pertaining to Madison 
and related matters. By filing the instant suit, the Plaintiff has 
asked the Court to interpret the meaning of "Congress" in the 
Congressional savings clause. Although the Complaint presents a 
question of statutory interpretation well within the Court's 
jurisdiction to hear, prudential concerns dictate that this is an 
appropriate case for the exercise of the Court's remedial 
discretion to decline review of this suit. Representative Leach's 
real dispute is with his colleagues in Congress, who are capable of 
providing his with substantial, if not complete relief, and the 
Court is thus reluctant to interfere with what should essentially 
be an handled as an internal congressional matter. 



As a preliminary matter, the Court must first briefly address 
the Defendants' contention that Representative Leach's case should 
be dismissed as a nonjusticiable political question. Although the 
Court shares some of the Defendants' concerns that judicial 
involvement in this matter might potentially embroil the courts 
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in a political dispute best left to a coordinate branch of 
government , the court is ultimately unable to conclude that the 
Plaintiff's Complaint is technically nonjusticiabie under the 
political question doctrine. 

Both parties agree that the Court's determination as to 
whether the instant suit presents a political question must be 
guided by the Supreme Court's decision in Baker v. Carr . 369 U.S. 
186 (1962), in which the supreme Court explicitly considered the 
■contours of the 'political question' doctrine. * Id. at 210. 
Providing guidance in the identification of non justiciable 
■political questions," the supreme Court declared that 


each has one or more elements which identify it as 
essentially a function of the separation of powers. 
Prominent on the surface of any case held to involve a 
political question is found a textual ly demonstrable 
constitutional commitment of the issue to a coordinate 
political department; or a lack of judicially 
discoverable and manageable standards for resolving it; 
or the impossibility of deciding without an initial 
policy determination of a kind clearly for non judicial 
discretion; or the impossibility of a court's undertaking 
independent resolution without expressing lack of respect 
due coordinate branches of government; or an unusual need 
for unquestioning adherence to a political decision 
already made; or the potentiality of embarrassment from 
multifarious pronouncements by various departments on one 
question. 


at 217. 

Further relying on Justice Powell's concurrence in Goldwater 
v. Carter , 444 U.S. 996 (1979), the Defendants urge the court to 
consider three issues in deciding whether the Plaintiff's Complaint 
should be dismissed pursuant to the political question doctrine: 
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As set forth in the seminal cams of Baker v. Carr . . . the 
doctrine incorporates three inquiries: (i) Does the issue 
involve resolution of questions committed by the text of 
the Constitution to a coordinate branch of Government? 
(ii) Would resolution of the question demand that a court 
move beyond areas of judicial expertise? (iii) Do 
prudential considerations counsel against judicial 
intervention? 

Id, at 998. Upon consideration of all three factors, however, the 
Court cannot accept Defendants' contention that this case should be 
dismissed as a nonjusticiable political question. 

Although the Defendants are correct in asserting that 
Representative Leach's claims potentially implicate a number of 
"internal* 1 issues related to the question of how the House will 
conduct its oversight functions, the question squarely presented by 
the Complaint is one of statutory interpretation: the meaning of 
"Congress" as it is used in the Congressional savings clause. As 
such, ths issue is clearly not one committed by the text of the 
Constitution to a coordinate branch of Government, nor would 
resolution of this matter demand that the Court move beyond areas 
of traditional judicial expertise. Indeed, there can be no dispute 
that the courts are specifically authorized to undertake judicial 
review in such cases . Nor can there be any doubt that the 
judiciary is clearly veil within the realm of judicial expertise 
when asked to review cases brought under FOXA and the APA. 

Thus, although quite concerned about the prudential problems 
raised by the instant suit, ths Court is unwilling to hold that 
Representative Leach's case should be dismissed as non just iciabla 
undar the political question doctrine. There is no question that 
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the Plaintiff has exhausted his administrative remedies in filing 
the instant Complaint, and the court will not dismiss as 
nonjusticiable a cause of action brought pursuant to a statutorily 
prescribed right of judicial review. 

There is no denying that the questions presented by the 
Complaint arise in the midst of a highly charged political 
atmosphere; but the mere presence of significant political 
overtones does not require, nor authorize, dismissal of a suit 
under the political question doctrine. 4 As the Baker Court made 
clear, the doctrine is "one of 'political questions,' not one of 
'political cases . 9 The courts cannot reject as 'no lav suit' a 
bona fide controversy as to whether some action denominated 
'political' exceeds constitutional authority." Baker . 369 U-S- at 
217. Thus, although courts may be cognizant of the politically 
chargad atmosphere in which a case arises, "under the Constitution, 
one of the Judiciary's characteristic roles is to interpret 
statutes, and we cannot shirk this responsibility merely because 
our decision may have significant political overtones." See Japan 
Wftallna Association v. American Cetacean Society at ml.. 478 U.S. 
221 , 230 ( 1986 ). 


4 The Defendants, of eourse, argue that dismissal is warranted 
not solely due to the political nature of the dispute but primarily 
bacause they claim the Complaint requires the Court to consider a 
number of threshold natters that present undeniably political 
questions. Although this may in fact be the case, the Court will 
not dismiss as nonjusticiable a complaint in which the question 
squarely presented is properly the subject of judicial review, 
merely because there is a possibility that related issues might 
require consideration of more traditional "political questions." 
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IX. Th« Court amt d.clln. wiwt ef MortMtutiw !■— ch's 

am r- — — » sa. s&a. aagttAaa at »— pj-nr.tion. 

As the foregoing discussion makes clear, the Court must reject 
the Defendants ' content ion ‘ that the Plaintiff's Complaint should be 
dismissed pursuant to the political question doctrine. However, as 
demonstrated below, the mere fact that a suit is technically 
justiciable does mean that it necessarily presents an appropriate 
situation for the exercise of judicial review. 

Precisely for this reason, the D.C. Circuit has developed the 
doctrine of remedial discretion to permit courts to decline review 
of technically justiciable suits that implicate important 
separation-of-powers concerns. The Court finds that the instant 
suit presents just such a situation and shall thus decline to 
review the Plaintiff's case. However, before considering the 
application of the doctrine to the case at bar, it is useful to 
briefly examine the development of this doctrine in order to 
clarify its primary goals and objectives. 

Ttti Pootrlas at w—flltl Maattiau a Britt flanlg 

Th. doctrine of rsasdisl discretion 1 ves first developed by 
this Circuit to deel with the unique problems posed by the 

9 As both parties point out, the term remedial discretion, 
originally known as "equitable discretion," is more appropriately 
used in cases such as this in which the Plaintiff seeks both 
injunctive and declaratory relief. 2s* Vender Jacrt v. O'Neill . 699 
F.2d 1166, 1175 n.25 (D.C. Cir 1982), cert, denied . 464 U.S. 823 
(1983). The theory underlying both doctrines, however, is the 
same, and courts often use the terms interchangeably* 
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proliferation of lawsuits Initiated by frustrated congressional 
plaintiffs seeking judicial intervention to remedy perceived 
problems in the performance of their legislative duties. Although 
judicial review of many such cases is foreclosed by the political 
question doctrine or the problem of standing, the D.C. Circuit has 
specifically developed the doctrine of remedial discretion to 
permit courts to declins rsviev of sven technically justiciable 
suits in cases such as this vhers appropriate resolution of the 
controversy is best left to the legislative branch: 


In reaction to a proliferation of congressional suits in 
which federal legislators, having failed to achieve their 
purpose on the floor of the Senate or the House, sue the 
Executive branch in federal court, the District of 
Columbia Circuit has developed the novel prudential 
doctrine of "equitable discretion" which bypasses both 
standing and justiciability analyses. Under the 
"equitable discretion" doctrine, a federal court simply 
chooses not to hear a case, believing that a proper 
resolution of the controversy lies through the 
legislative process. 


Helms v. S ecretary of the Treasury. 721 F.Supp. 1354, 135S (D.D.c. 
1989) (Pratt, J.) (footnote omitted). 

The purpose of this doctrine is clear: to prevent misuse of 
the courts and to respect the important principles underlying the 
separation of powers embodied in American constitutional 
government* Although the political question doctrine and the 
requirements of ripeness and standing are often sufficient 
protection for the preservation of the proper separation of powers, 
courts have often been faced with individual cases in which 
prudence dictates judicial restraint, notwithstanding a plaintiff's 
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undeniable standing or the technical justiciability of a 
controversy. 

In order to address such situations, the Court of Appeals for 
the District of Columbia Circuit first established the doctrine of 
circumscribed equitable discretion in the case of Riegle v. Federal 
Open Market Committee . 636 F.2d 873 (D.C. Cir. 1981), cert, denied . 
434 u.s. 1082 (1981). Recognizing that the plaintiff's status as 
a member of Congress raised important separation-of -powers 
concerns, the Court of Appeals examined the practical problems 
associated with the prudent exercise of judicial restraint. 
Concluding that "(njeither ths ripsnsss nor political question 
doctrine ... is sufficiently catholic in formulation or flexible 
in application to resolve the prudential issues arising in 
congressional plaintiff cases," the Court of Appeals declared that 
the 

most satisfactory means of translating our separation-of * 
powers concerns into principled decisionmaking is through 
a doctrine of circumscribed equitable discretion. Where 
a congressional plaintiff could obtain substantial relief 
from his fellow legislators through the enactment, 
repeal, or amendment of a statute, this court should 
exercise its equitable discretion to dismiss the 
legislator's action. 


Id- at 881. 

Essentially, the doctrine of remedial discretion is designed 
to afford courts a practical means of avoiding improper 
interference with the legislative process. As the Riegle court 
explained, such judicial restraint is most appropriate in casas 
where a congressional plaintiff's real dispute is primarily with 
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his or her follow legislators. In counseling courts to refrain 
from hearing those cases "which represent the most obvious 
intrusion by the judiciary into the legislative arena: challenges 
concerning congressional action or inaction regarding legislation," 
the Bieole Court explained that 


it is in these cases that the plaintiff's dispute appears 
to be primarily with his fellow legislators. In these 
circumstances, separation-of -powers concerns ars most 
acuta. Judges are presented not with a chance to mediate 
between two political branches but rather with the 
possibility of thwarting Congress's will by allowing a 
plaintiff to circumvent the processes of democratic 
decisionmaking. "This meddling with the internal 
decisionmaking processes of one of the political branches 
extends judicial power beyond the limits inherent in the 
constitutional schame for dividing federal power." 


See Rieole at 881 (citations omitted) ; set also Moore v. u.s. 
House of Representatives. 733 F.2d 946, 956 (D.C. Cir. 1984) 
("Congressional actions pose a real danger of misuse of the courts 
by members of Congress whose actual dispute is with their fellow 

legislators."), cert, denied . 469 U.S. 1106 (1985). 

In identifying those cases in which a congressional 
plaintiff's dispute is primarily with his or her fellow 
legislators, courts are to be guided by an inquiry into whether the 
congressional plaintiff could be afforded "substantial relief" 
through the legislative process. Such cases are often 
characterized as those in which the plaintiff has available the 
possibility of a "collegial remedy." Courts ere thus instructsd 
that "where a congressional plaintiff has standing to challenge the 
actions of those acting pursuant to a statute which could be 


3117 



9945 


13 

repealed or amended by his colleagues, or where he alleges an 
injury which could be substantially cured by legislative action, 
our standard, [the doctrine of remedial discretion] would counsel 
judicial restraint." Rieole . 656 F.2d at 881. 

Upon consideration of the facts and circumstances presented by 
the instant case, the Court believes that this is an appropriate 
situation for the exercise of such judicial restraint. It is clear 
to the Court that Representative Leach's complaint derives solely 
from his failure to persuade his colleagues to authorize his 
request for the documents in question, and that the Plaintiff thus 
has a clear "collegial remedy" capable of affording him 
"substantial relief." 

A. Th« Court find. ta.t lwriiMtltlTi HatfL* il 

veiauiia. tails* i«qiai*tor«. 

Although Representative Leach has brought suit against the RTC 
and the OTS pursuant to FOIA and the APA, alleging improper failure 
to release the documents in question, the record is clear that his 
complaint arises solely by virtue of his fellow legislators' 
refusal to join in his request for these same materials. Throughout 
this litigation, the Defendants have steadfastly maintained that 
the documents at issue would unquestionably be released upon 
request of the entire Congress, a duly authorised committee 
thereof, or a Committee Chair acting on behalf of such a committee. 
Thus, although "styled as a dispute between the legislative and 
executive branches of government, this lawsuit evidences and indeed 

3118 


} 



9946 


14 

is a by-product of political disputes within Congress* See Lowry v. 
Reagan , 676 F.Supp. 333, 338 (D.D.C. 1987) (Revercoab, J. ) . 

In many ways, the circumstances presented by the case at bar 
implicate precisely the sort of concerns underlying this Circuit's 
reliance upon the doctrine of remedial discretion. The strident 
controversy in the House surrounding the debate over the 
appropriate format and timetable for hearings pertaining to Madison 
gave rise to Representative Leach's filing of the instant 
Complaint. Had Representative Leach's view prevailed as to the 
appropriate scope for the Banking committee oversight hearings, the 
Committee itself would presumably have reguested the materials in 
question and this controversy would never have reached the courts. 
In this case, the court thus concludes that it would indeed be 
"unwise to permit the federal courts to become a higher legislature 
where a congressman who has failed to persuade his colleagues can 
always renew the battle." £&£ Rieqle at 882. £** also Barnes v. 
Kline . 759 F.2d 21, 29 (D.C. Cir. 1984) ("In congressional lawsuits 
against the Executive Branch, a concern for the separation of 
powers has led this court consistently to dismiss actions by 
individual congressmen whose real grievance consists of their 
having failed to persuade their fellow legislators of their point 
of view, and who seek the court's aid in overturning the results of 
the legislative process. 11 (citations omitted)) , vacated moot due 
£2 expiration at challenged act lUfe Q2SU BurKi V. Barn*f , 479 U.S. 
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361 ( 1987). 6 

Nor is the Court persuaded by the Plaintiff's attempts to 
rebut the notion that his dispute is actually with his colleagues 
in Congress. Representative Leach argues that the relief requested 
implicates only the Defendant agencies, and thus urges the Court to 
find that a judicial ruling on this issue need not affect any other 
members of Congress at all. The Court, however, cannot accept the 
Plaintiff's contention that a judicial ruling will not interfere 
with the activities of Congress. Given the legal issue presented 
by this case, the Court finds the Plaintiff's interpretation to be 
a narrow, somewhat strained, and perhaps overly formalistic 
characterization of this dispute. 

The question Representative Leach has asked the Court to 
consider is the proper interpretation of "Congress" as it is used 
in the Congressional savings clause. In the instant case, a 
judicial determination as to whether the Plaintiff's request should 
be treated as one from "Congress" might very well require the Court 
to look into various House rules and resolutions pertaining to this 
and other issues. As such, the Court is "reluctant to meddle in 
the interne 1 effeire of the legislative branch, and the doctrine of 
remedial discretion properly permits us to consider the prudential, 

4 In figEnee* Of course, the Court of Appeals rejected 
application of the doctrine of remedial discretion, finding that 
there "could be no clearer instance of 'a constitutional impasse' 
between the Executive and the Legislative Branches" than the 
controversy presented in that case: a dispute regarding the 
President's attempted pocket veto of certain legislation. Unlike 
the instant case, however, Barnes did not arise out of, nor 
present, an intra~congressional fight manifest through 
congressional relations with members of the executive branch. 
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separ at ion-of -powers concerns ... . * Moore . 733 F.2d at 956. 

b. iti gflurt liurthtr iiait that irortwawiyt-LMga tat 
anllitel* * alaaz sgginalal umaaxz aam at manure 

hl» 1 QK than »nb.tMttal nUag la fc>« iw.^ant mm. 

In view of the foregoing, the Court thus agrees with the 
Defendants that this is an appropriate case for the "exercise [of] 
its equitable discretion to leave the natter to be resolved 
internally by Representative Leach and his fellow Legislators. " 
See Defendants' Motion for Summary Judgment at 3. In making this 
determination, the Court has carefully considered the availability 
of a "collegial remedy" and finds that Representative Leach has 
more than ample alternatives from which to derive "substantial* 
relief” for his instant concerns. 

There is no question that there are a number of simple 
"collegial remedies" available to Representative Leach. He is 
undeniably free to attempt to persuade the entire Congress, the 
House leadership, the Chairman of the Banking Committee, or the 
Committee as a whole to authorize his request for the documents — 
as the Defendants have never questioned the right of Congress, or 
a duly authorized committee thereof, to receive and review these 
materials pursuant to the Congressional savings clause. Indeed, 
the record indicates that the Plaintiff has already endeavored to 
pursue many of these alternative means of receiving this 
information . 

The Plaintiff, of course, urges the Court to reject the 
viability of these alternatives as it is precisely the alleged 
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refusal of his colleagues in the House to investigate this matter 
that drove Representative Leach to the courts in the first place. 
However, the likelihood that Representative Leach will prevail 
among his colleagues should not influence the Court's assessment of 
whether or not such a "collegial remedy 1 * does in fact exist. 
"Whatever the practical difficulties and political realities « . . 
(the Plaintiff here has] readily at hand ... an ' in-house' remedy 
within the meaning of this court's decision in Rieqle v. Federal 
Omen Market Committee . . . Sfifi HUBPftrgY-Y, 848 F.2d 211, 
214 (D.C. Cir. 1988), cert, denied . 488 U.S. 966 (1988) . 7 

More importantly, though, the record in the instant case 
reveals that the Plaintiff's "in-house" remedy is far more viable 
than Representative Leach would have the Court believe. The 
Banking Committee's decision to commence hearings pertaining to 
Madison has already provided the Plaintiff with at least some of 
the relief that he seeks. Indeed, the Defendants have indicated 
that a number of the documents the Plaintiff has requested have 
either been, or will shortly be, released to the Committee, and 
that the Plaintiff shall thus have access to this information. See 
Defendants' Supplemental Brief Regarding Recent Developments. 

7 Moreover, to the extent that Representative Leach seeks to 
suggest that the alleged domination of the Committee by members of 
an opposing political party makes such a collegial remedy an 
impossibility, the Defendants note that the House has in fact 
provided alternative procedures through which small groups of 
individual congrsssmembers can request information without awaiting 
formal Committee action. See 5 U.s.c. $ 2954 ("An Executive 
agency, on request of the Committee on Government Operations of the 
House of Representatives, or of any seven members thereof . . . 
shall submit any information requested of it relating to any matter 
within the jurisdiction of the committee."). 
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Defendants further contend that they anticipate that most, if 
not all, of the documents at issue will eventually be requested by 
the Committee as the scope and coverage of the congressional 
hearings expand. As a result, these documents as veil would 
eventually be released to the Plaintiff, thereby rendering moot all 
remaining issues in this case.* it is thus undeniably clear that 
Representative Leach has at least the potential, if not a strong 
probability, of achieving not only "substantial" but most likely 
complete relief by means of these alternative "collegial" remedies. 


C. The Court thus concludes that prudent la 1 concernselearlv 

wtWia ilitt at IsdUiil lEfttatigB glrw tbs fists sad 

gmatu ***■ mii 

As the foregoing discussion demonstrates, the specific 
circumstances presented by this case render it an appropriate 
situation for the exercise of the Court's remedial discretion to 
decline review of this matter. Representative Leach's real dispute 
appears to be primarily with his fellow legislators and ha has 
available a number of formal and informal "in-house" remedies 
through which to directly seek production of the documents in 


1 The Court notes that the Plaintiff has questioned the 
likelihood of this development and further asserts a more immediate 
need for this information than such a remedy would provide. The 
relevant question, however, is not whether a plaintiff can obtain 
complete, end perhaps immediate, relief, but rather whether such 
alternative channels offer the possibility of "substantial" relief. 
Given the facts and circumstances presented by the case at bar, the 
court must conclude that the potential for release of this 
information, over time, pursuant to the scheduling of congressional 
hearings, is mors than sufficient to constitute "substantial 
relief." 
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question. Moreover, the record indicates that such alternative 
remedies have already afforded the Plaintiff at least some relief, 
and there is reason to expect continued progress vith regard to the 
remaining documents as Congress proceeds vith additional phases of 
the Madison Hearings. 9 Consequently, the Court is extremely 
hesitant to interfere vith the legislative process and believes 
that the exercise of its remedial discretion to decline review of 
the Complaint is the appropriate method of coping vith the 
important separation-of -powers concerns implicated by this suit. 

In making this determination, the Court is mindful of the 
dangers inherent in overstating this doctrins. See Gragg v. 
Barrett . 771 F.2d 539, 543 (D.c. cir. 1985). Nevertheless, the* 
Court is of the opinion that the instant suit represents yet 
another in a long line of recent cases in vhich "individual members 
of Congress seek to vent their frustration vith their colleagues, 
or vith the executive branch, or both, by appeals to the courts. * 
id- Although Representative Leach argues quite strenuously that 
the doctrine of remedial discretion should not be applied in this 
case because he has a clear statutory right to judicial review, a 
brief examination of the legal quastion actually presented reveals 
that judicial abstention is neither inappropriate nor an improper 
abdication of tha judicial responsibility to undertake statutory 
review . 

9 The Court should also note that, although not dispositive, 
the pendency of related criminal proceedings adds substantial 
support to the prudential concerns weighing against judicial 
intervention in the instant case. 
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Although it is true that tha doctrine of remedial discration 
is not qenarally appliad in easas in which a Plaintiff seeks to 
exercisa a statutory right to judicial review, tha particular issue 
presented by this case is one bast left to tha discration of the 
legislative branch. In asking the judiciary to rule upon tha 
proper interpretation of "Congress" pursuant to tha Congrassional 
savings clausa, tha Plaintiff has asked tha Court to enter into a 
theoretical debate over whether individual members of Congrass are 
entitled to the same rights of access tha legislative branch 
preserved for itself in passing FOIA. Congress both drafted and 
enacted the statute, specifically providing that such information 
not be withheld from "Congress." The court therefore finds that' 
the question of who constitutes "congress" for this purpose is 
largely a matter of self -definition that should best be determined 
by the legislature itself. 

In addressing this issue, the Court notes that tha Plaintiff 
has argued very persuasively that the use of the word "Congress" in 
the Congressional savings clause must mean something — and that 
Representative Leach has a statutory right to seek adjudication of 
this issue in court. However, although such questions of statutory 
interpretation are undeniably within the traditional province of 
the judiciary, the Court finds that, due to the particular nature 
of the question posed, the Court need not, and should not, decide 
this issue on the facts presented by the case at bar. 

Essentially, Representative Leach has asked the Court to rule 
upon whether individual members of Congress fell within the meaning 
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of "Congress" as used by the legislative branch in this section of 
foia. The consequences of any such determination would most likely 
be limited to Congress itself, as this provision affects the rights 
of no other parties. The Court therefore believes that congress 
itself should make the determination as to whether individual 
members also possess the additional rights of access guaranteed to 
Congress by the Congressional savings clause. 

Indeed, the Court finds it "a 'startlingly unattractive' idea, 
given our respect for a coequal branch of government" for the 
judiciary to rule upon this issue — as it would require 
examination of the legislature's own intent in specifically 
granting these rights of access to "Congress. 11 £aa Vender Jacrt v, 
O'Neill . 699 F. 2 d 1X66, 1176 (D.C. Cir. 1982), cert, dfloud, 4 * 4 
U.S. 823 (1983). As with all questions of statutory 
interpretation, the debate over this issue began in the 
legislature. In this instance, however, given the particular 
nature of the question presented, the Court believes that the 
debate should end in the legislature as well. 

Lest there be any misunderstanding, though, it is important to 
emphasize that the Court's decision in this respect is a very 
narrow one. In concluding that the judiciary should refrain from 
deciding a matter that deals only with the appropriate meaning and 
application of this statutory provision vis a vis Congress, the 
Court does not in any way suggest that the Congressional savings 
clause is per se immune from judicial review. Although the Court 
believes that the question of whether individual members should be 
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covered by the Congressional savings clause is a natter best left 
to the discretion of the legislative branch, it is not difficult to 
conceive of a situation in which the judiciary would properly be 
called upon to adjudicate a natter pursuant to this section of 
FOIA . 10 Zn the instant case, however, because a determination as 
to the legal issue presented would have only "intra-congrsssional” 
consequences , the Court deems it appropriate to decline review of 
this dispute . 11 

For this same reason, the court must also emphasize that 
Representative Leach has available an additional * collegial remedy” 
not yet discussed: the ability to propose an amendment to FOZA, 
clarifying Congress' intent with respect to the scope of the 
congressional savings clause and the rights of individual members 
of Congress thereunder. As neither the instant dispute, nor the 
general legal question presented, is a matter that affects the 

10 For example, in a suit in which the executive branch, or 
some other party, were to challenge the rights of Congress as an 
institution under the Congreesional savings clause. It would, of 
course/ be entirely appropriate for a court to undertake judicial 
review of the meaning and application of this section of FOZA. 


11 Nor, of course, does the Court in any way suggest that the 
use of the term "Congress" in a statute somehow insulates the 
legislative branch from judicial review. In this particular 
instance, however, there are likely to be only limited, "intra- 
congress ional " consequences to a judicial determination as to this 
matter, further counseling against the exercise of judicial review. 
The Court cannot, and does not, presume to suggest that this will 
always be the case in such situations. The Court's decision to 
invoke the doctrine of remedial discretion is premised upon a 
careful consideration of the unique facts and circumstances 
presented by the case at bar. The proper application of this 
doctrine in other instances is not before this Court and is a 
matter that should best be addressed by other courts on an 
individual, case-by-casa basis. 
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right* of any other party under FOIA, the Court believes that it is 
entirely appropriate to leave the resolution of this matter to 
congress itself. Fortunately, the doctrine of remedial discretion 
permits the Court to do' just that. See Moore v. u.s. House of 
Representatives. 733 F.2d 946, 954 (D.C. Cir. 1984) (noting that 
the doctrine of remedial discretion "permits the court to exercise 
judicial self-restraint in particular matters intruding upon a 
coordinate branch of government"), cert;, denied . 469 U.S. 1106 

(1985). 

III. The Doctri ne of Remedial Discretion is still the law of this 
Circuit, and the court believes thet it mould be an abuse of 
fllisretlop to entertain the Plaintiff's suit. 

Although the Plaintiff urges the Court to refrain from 
invoking the doctrine of remedial discretion by questioning its 
continuing validity, it is clear that the doctrine first set forth 
in Rieale is still the law in this Circuit. See Gregg v. Barrett , 
771 F.2d 539, 544 (O.c. Cir. 1985) ("Since Riegle, the court has 
firmly established the doctrine of remedial discretion as the 
preferred method for coping with separation -of -powers concerns in 
suits by congressional plaintiffs where the ill in question could 
clearly be rectified by congressional action.") . 

indeed, in cases such as this where Representative Leach can 
"obtain substantial relief from his fellow legislators through the 
legislative process itself," it would be "an abuse of discretion 
for a court to entertain the legislator's action." Melchar v. 
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Etfltral Market: Committee . 836 F.2d 661, 568 (O.C. Cir. 1987), 

SMZLu dSDi *4, 486 U.S. 1042 (1988). also Humphrey v. Balrer 

S48 F. 2d 211 , 214-215 (D.C. cir. 1988) ("Under the doctrine of 
equitable discretion, the availability of an internally available 
remedy to Members of congress means that it vould be an abuse of 
discretion for the judiciary to entertain the action."), cert, 
denied . 488 U.S. 996 (1988). 12 

Finally, the Court also notes that the Plaintiff's challenge 
to the validity of the doctrine of remedial discretion is 
especially misplaced given hie substantial reliance upon the cases 
of Murphv v. Department of the Army. 613 F.2d 1151 (D.C. Cir. 1979) 
and FTC v. Owens-Corninq Fiberolas Corn. . 626 F.2d 966 (D.C. Cir. 
1980) , both of which were decided prior to the emergence of the 
doctrine of remedial discretion in 1981, and certainly prior to its 
growth and development over the past decade. u 


12 It is true, as the Plaintiff points out, that the Humphrey 
Court expressed some reservations about the doctrine of equitable 
discretion, but the Humphrey Court's undeniable conclusion leaves 
no doubt as to the continuing status of the doctrine as the lav of 
this circuit. See Hmmhray , 848 F.2d at 214-215 ("As a panel, 
however, we are of course bound faithfully to follow and apply the 
lav of our circuit. We therefore conclude that the District Court 
was obliged to dismiss this suit under the doctrine of equitable 
discretion.") . 

15 without addressing the merits of this case, the Court 
should further note that the Plaintiff's references to Murphy are 
mere dicta. Thus, although the Plaintiff can point to fairly 
persuasive language in support of his position, the fact that the 
courts to which he cites were not squarely presented with this 
issue, end the feet thst the doctrine of remediel discretion had 
not yet been developed et the time these cases were decided, 
combine to make Representative Leech's suggestion that it is 
inappropriate for the Court to decline review of this suit even 
more difficult to accept. 
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ZbSE* — i* a a- TlS — as — Plaintiff'. conuntlaa that 

application of th. doctrina of ranadial diaoration would 
"danr W atm at Qonaraaa of a right to judicial twlur 
MaUlteift to atatuta to all othar citltana." 

Lastly, it is important to clarify ona final point. The 
Plaintiff has argued that the Defendants' allegedly "expansive" 
reading of the political question and equitable discretion 
doctrines vould deprive Representative Leach of his statutory right 
to judicial review — a right guaranteed to ail citizens — merely 
because he is a Member of Congress. This is not, however, the 
case. 

Both the complaint and the Plaintiff's Motion tor Summary 
judgment make clear that Representative Leach has filed the instant 
suit in his capacity as a Member of Congress and as the Ranking 
Minority Member of the House Banking Committee. The legal question 
presented is unquestionably a function of his official status, and 
it is equally clear that the relief he seeks is that to which he 
claims he is entitled by virtue of his official position and 
pursuant to his reading of the Congressional savings clause. It is 
only in response to these claims, then, that the Court invoices its 
remedial discretion to decline review of the Plaintiff's suit. 

There is no question that, when acting as a private citizen. 
Representative Leach possesses the same rights as all other members 
of the public to seek access to the documents in question, and 
nothing in this Opinion should be construed to the contrary. The 
instant Complaint, however, does not suggest that these materials 
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tove been improperly withheld from public disclosure- Rather, the 
Plaintiff alleges that as a Member of Congress he has been 
improperly denied access to these documents. As demonstrated 
above, the Court finds the Plaintiff 's claim that he has a right to 
review these materials pursuant to the Congressional savings clause 
to be an "intra-congressional" dispute into which the judiciary 
should decline to intervene. 

The question of whether these materials are properly exempt 
from public disclosure, however, is a separate matter not currently 
before the Court, and as to which Representative Leach has the same 
right as any othar citizen to seek judicial raviev. No similar 
saparation-of-powers concarns would be implicated if the Plaintiff 
were to challenge the Defendants' withholding decisions as a member 
of the general public, rather than as a Member of Congress 
allegedly entitled to greater statutory rights of access. As such, 
the Court sees no need for the Plaintiff's concern that application 
of the doctrine of remedial discretion would improperly deprive him 
of his statutory rights as a citizen merely because he is also a 
Member of Congress. 

Nevertheless, in order to ensure that Representative Leach's 
rights are fully and fairly protected, the Court shall dismiss his 
Complaint, but shall do so without prejudice to any claims he may 
wish to assart acting in his individual rathar than his official 
capacity. Thus, as a private citizen. Representative Leach remains 
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free to seek access to these documents should he sc choose,' 4 


CQgCLWIPM 


Upon consideration of the parties' cross-motions for judgment, 
the oral arguments of counsel at the July 14, 1994 hearing, the 
applicable lav, the entire record in this case, and for all of the 
reasons articulated herein, the Court has determined that, although 
Representative Leach's Complaint is not subject to dismissal 
pursuant to the political question doctrine, the Court must 
exercise its rsmedial discretion to decline reviev of this case. 

Representative Leach's dispute is primarily vith his fellow 
legislators and he has available a number of viable "collegial 
remedies" through which to obtain access to ths documents he seeks. 
Moreover, to the extent that the Plaintiff seeks a judicial 
determination regarding the proper interpretation and application 


14 In his motion papers. Representative Leach makes passing 
reference to his intention to seek production of a Vaughn index 
should his claim for judgment as a matter of lav be denied. 
However, the court has carefully reviewed the Complaint and 
concluded that all of the claims therein ere inextricably linked to 
the central issue posed by this suit: Representative Leach's rights 
of access to this material as e Member of Congress. As such, the 
Court's threshold determination that the doctrine of remedial 
discretion counsels against the exercise of judicial reviev 
requires dismissal of the Complaint in its entirety. should 
Representative Leach choose to pursue this matter in his individual 
capacity, hovever, the Defendants would of course be required to 
submit a Vaughn index and justify thsir withholding decisions as in 
any other such case. Hovever, given the on«going developments in 
Congress, and the tact that the Plaintiff has not as of yet 
challenged the Defendants' claim that such materials are exempt 
from public disclosure, the Court expects that Representative Leach 
may be able to obtain the relief he seeks from his colleagues in 
Congress without the need for further resort to the courts. 
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of the congressional savings clausa,, t ha court believes that 
resolution cf this mattar is bast laft to the lagislativa branch, 
and that prudential concerns veigh heavily in favor of judicial 
abstention. 

Accordingly, pursuant to the doctrine of remedial discretion, 
the Plaintiff's Complaint shall be dismissed, without prejudice to 
Representative Leach's right to assert any claims be might have as 
a member of the public with regard to the issues raised herein. 
The Court shall thus issue an Order of even date herewith 
consistent with the foregoing Memorandum Opinion. 
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UMITBD ITHIS DISTRICT COURT 
TOR TXS DISTRICT OR COLOMBIA 
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CUM. U S. Oi^rniCT COUfQC 
OiSUrtCT 0f COCUMIA 

Civil Vo. f 4 -l 031 (CM) 


Upon consideration of the parties' cross-motions for judgment, 
the applicable lav, the oral arguments of counsel, the entire 
record herein, and for all of the reasons articulated in this 
Court's Memorandum Opinion issued of even date herewith, the Court 
has determined that the doctrine of remedial discretion counsels 
against judicial review of the instant dispute. 

Accordingly, it is, by the Court, this 18th day of August, 

1994, 

ORDERED that the above-captioned case shall be, and^hereby is, 
DISMISSED, without prejudice to the right of the Plaintiff to 
assert any claims he may wish to pursue in his individual capacity 
as a member of the general public; and it is 

FURTHER ORDERED that any and ail other pending motions are 
hereby rendered and declared MOOT. 


^ ' 


CHARLES R. RICHEY 
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